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TO 
THE  RIGHT   HONORABLE 

THOMAS    LORD    DENMAN, 

LORD      CHIEF     JUSTICE      OF     THE     QUEEN'S     BENCn, 

IN  TOKEN  OF  THE 

AUTHOR'S  SINCERE  RESPECT  AND  ESTEEM, 

THIS  WORK  IS,  BY  PERMISSION, 

DEDICATED. 


PREFACE. 


Some  years  ago  it  occurred  to  the  author  that  a  book  written  with  a 
view  to  elucidate  the  extent  of  the  powers  and  duties  of  an  Arbitrator, 
would  be  useful.  The  valuable  works  then  existing  on  the  subject  of 
awards  did  not  seem  addressed  exactly  to  that  object ;  and  since  the  publi- 
cation of  the  then  latest  of  them,  a  large  number  of  cases  relating  to  arbi- 
tration had  been  decided  in  the  courts.  Under  those  circumstances,  the 
present  work  was  commenced  ;  and  though  the  author  has  been  antici- 
pated in  his  expectation  of  being  the  first  to  present  the  effect  of  those 
decisions  before  the  public,  he  has  been  encouraged  to  complete  his  under- 
taking, in  the  belief  that  there  is  still  room  for  a  work  written  with  the 
view  contemplated  above.  As  a  further  distinction,  and,  he  trusts,  recom- 
mendation, he  would  add,  that  the  following  pages  embody  the  substance 
of  important  parliamentary  enactments  not  hitherto  noticed  in  works  on 
awards  ;  and,  he  believes,  every  case  of  any  interest  on  the  subject  of 
Arbitration  up  to  the  end  of  Michaelmas  Term  of  the  present  year  is 
referred  to  in  the  Treatise  or  in  the  Addenda. 

Hoping  these  considerations  will  relieve  him  from  the  charge  of  pre- 
sumptuously entering  upon  ground  already  fully  occupied,  he  proceeds  at 
once  to  state  the  course  which  he  has  pursued. 

The  present  treatise  is  divided  into  three  parts. 

In  the  second,  or  principal  part,  the  author  has  endeavoured  to  set  forth 
an  exposition  of  the  law  of  arbitration,  so  far  as  it  concerns  the  Arbitrator's 
powers  and  duties,  and  to  arrange  it  so  as  to  show  him  how  he  may  best 
exercise  the  one  and  perform  the  other.  It  treats  also  of  the  privileges 
and  liabilities  of  an  Arbitrator. 
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To  these  objects  the  inquiry  was  originally  intended  to  have  been 
confined;  but  as  the  Arbitrator's  functions  vary  materially  with  the  vary- 
ing terms  of  the  submission  to  reference,  it  was  found  incumbent  to  enter  into 
a  more  detailed  investigation  respecting  the  submisssion  :  and  the  result  of 
that  research,  so  far  as  it  primarily  affects  other  parlies  than  the  Arbitrator, 
has  been  prefixed  in  the  first  or  preliminary  part;  in  the  hope  of  assisting 
parties  to  select  that  mode  of  arbitration  best  suited  to  their  particular  cir- 
cumstances. 

The  third  part,  respecting  the  effect  of  awards,  and  the  modes  of  enforc- 
ing and  setting  them  aside,  was  added  from  a  desire  to  make  the  work  in  a 
measure  complete  as  a  treatise  on  awards,  as  well  as  on  Arbitrators. 
Unfortunately  this  part  of  the  subject  has  far  exceeded  the  contemplated 
limits. 

A  variety  of  Precedents  and  of  Forms  of  Proceedings  relating  to  Arbi- 
tration has  been  subjoined  in  the  Appendix  of  Forms. 

In  this  Appendix,  for  the  sake  of  convenient  perusal  and  selection,  a 
large  number  of  clauses  capable  of  being  beneficially  introduced  into  sub- 
missions is  collected  together  under  Form  I.  :  so  with  regard  to  awards, 
clauses  showing  the  modes  of  awarding  on  a  great  variety  of  matters  are 
all  comprised  under  Form  LXVIII.,  the  first  under  the  head  of  awards. 
There  are  also  contained  forms  for  proceedings  as  to  references  respecting 
the  compensation  to  be  paid  to  persons,  whose  lands  are  taken  under  the 
authority  of  Parliament  for  the  purposes  of  a  Railway  or  other  Public 
Undertaking. 

For  many  forms  in  the  Appendix  the  author  has  to  express  himself 
indebted  to  the  kindness  of  legal  friends,  and  to  the  courtesy  of  the  officers 
of  the  courts  of  Jaw,  and  more  particularly  of  Mr.  Hill  and  Mr.  Kemp,  of 
the  Rule  Office  of  the  Court  of  Queen's  Bench  ;  and  he  wishes  especially 
to  acknowledge  his  obligations  to  Mr.  P.  W.  Rogers,  of  the  Registrar's 
Office  of  the  Court  of  Chancery,  for  affording  him  much  valuable  in  for  na- 
tion on  points  of  Chancery  practice,  for  furnishing  him  with  various  forms 
used  in  Chancery  in  proceedings  connected  with  arbitrations,  and  for  kindly 
drawing  up  the  tabular  statement  of  the  mode  of  enforcing  awards  in 
Equity,  which  appears  as  Form  CIV.,  p.  805. 

Recent  legislation  having  so  widely  enlarged  the  field  of  arbitration, 
especially  by  means  of  "  The  Lands  Clauses  Consolidation  Act,  1845," 
"The  Railways  Clauses  Consolidation   Act,"  « The  Companies   Clauses 


PREFACE.  Vil 

Consolidation  Act,  1845,"  and  "The  Public  Health  Act,  1848,"  it  has 
been  thought  advisable  to  add,  in  a  further  Appendix,  the  arbitration  clauses 
of  those  Acts,  and  the  other  principal  Statutes  and  sections  of  Statutes 
relating  to  Arbitration.  With  a  view,  moreover,  to  the  assistance  of 
arbitrators,  especially  of  those  who  are  unconnected  with  the  profession 
of  the  Law,  the  effect  of  the  principal  statutable  provisions  (except  those 
of  "The  Public  Health  Act,"  which  was  passed  too  recently  to  admit  of 
it,)  has,  as  before   stated,  been  incorporated  in  the  body  of  the  Treatise. 

In  conclusion,  the  author  hopes,  as  he  has  not  spared  time  or  labour  in 
'.he  endeavour  to  make  his  book  worthy  of  favour,  that  its  errors  and  defi- 
ciencies will  be  noted  with  indulgence;  that  it  will  be  found  useful  and 
acceptable  to  the  Public  and  the  Profession  ;  and  more  especially  that  it 
will  prove  serviceable  to  those,  who  are  called  upon  to  fill  the  office  of  Arbi- 
trator. 

FRANCIS  RUSSELL. 
2,  Fig  Tree  Court,  Temple. 

December  1,  1848. 
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TART    THE  FIRST. 


THE  SUBMISSION. 

This  first  part,  which  is  introductory  to  the  main  object  of  this  work, 
namely,  the  exposition  of  the  duty  of  an  arbitrator,  is  occupied  with  the  con- 
sideration of  the  agreement  by  which  parties  agree  to  submit  their  differen- 
ces to  the  decision  of  an  arbitrator.  An  agreement  of  this  sort  is  termed 
a  submission  to  arbitration  ;  or,  more  simply,  a  submission.  A  preliminary 
inquiry  into  its  nature  is  necessary,  since  it  is  the  submission  alone  that  in- 
vests the  arbitrator  with  authority,  defines  his  duties,  and  is  the  foundation 
of  all  his  proceedings.  The  several  chapters  therefore,  of  this  part,  are 
employed  in  investigating,  what  matters  may  form  the  subject  of  a  submis- 
sion, who  may  the  parties  be  that  contract,  and  what  are  the  various  modes 
of  effecting  it. 


CHAPTER    I.  [*3] 

WHAT  MATTERS  MAY  BE   REFERRED  TO  THE    DECISION  OF  AN 

ARBITRATOR. 

In  this  chapter  it  is  proposed  to  consider  what  are  the  subjects  on  which 
an  arbitrator  may  be  called  upon  to  award.  The  first  section  enumerates 
the  civil  interests  over  which  his  jurisdiction  may  be  extended,  the  second 
section  discusses  the  propriety  of  submitting  to  his  decision  matters  and  pro- 
ceedings of  a  criminal  character. 
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SECTION  I. 

MATTERS    AFFECTING   THE    CIVIL    INTERESTS    OF    THE    PARTIES. 

I.  Civil  rights  of  the  parties.] — All  matters  in  dispute  concerning  any- 
personal  chattel  or  personal  wrong,  may  be  referred  to  the  decision  of  an  arbi- 
trator.(a)  Thus  breaches  of  contracts  generally,  breaches  of  promise  of  mar- 
riage,^) t  respass,  assaults,  charges  of  si  ander,(c)  differences  respecting  partner- 
,  ship  transactions, {d)  or  the  purchase  price  of  *property,(e)  and  questions 
L  J  relating  to  tolls, (/)  or  the  right  to  tithes,^)  may  all  be  the  subjects 
of  a  reference. 

Debts  certain,  according  to  the  old  authorities,  are  not  submissible,  be- 
cause it  is  said  to  be  the  design  of  an  arbitrator  to  reduce  uncertain  debts 
and  duties  to  a  certainty,  and  that  to  award  a  man  a  certain  debt,  is  to  give 
him  no  more  nor  to  do  any  greater  thing  for  him  than  was  done  before. (//) 
They  accordingly  lay  down  the  rule  that  only  things  of  an  uncertain  nature 
can  be  submitted  to  arbitration, (i\  and  hold  that  no  reference  can  be  made  of 
a  debt  on  bond, (A:)  of  arrears  of  rent  ascertained  by  a  lease,  (/)  or  of  damages 
recovered  by  verdict  and  judgment, (m)  because  they  are  certain  before  the 
submission.  And  on  this  ground  an  attempt  was  made  to  set  aside  an  award, 
where  the  submission  was  respecting  72/.  due  for  rent,  and  the  arbitrator 
awarded  60/.  in  satisfaction  of  the  72/.  The  court,  however,  held,  that  as 
the  72/.  was  only  demanded,  not  admitted  to  be  due,  the  award  was 
good.(?j) 

Though  an  action  of  account  which  is  uncertain  may  be  referred,  yet  a 
debt  for  arrearages  of  account  taken  before  auditors  cannot,  it  is  said,  be  dis- 
charged by  award,  for  the  above  reason  that  it  is  a  debt  certain,  and  also  be- 
cause it  appears  of  record,  and  must  be  discharged  by  matter  of  as  high  a 
nature. (o)  However,  when  joined  with  other  matters,  a  debt  certain  as  a 
debt  on  specialty  or  record  may  be  submitted,  for  then,  as  the  submission  is 
entire,  the  whole  matter  submitted  is  uncertain. (p) 
»_-.  *Real  property  stands  on  a  somewhat  different  footing  from  personal 
L  -^  property  as  a  subject  of  arbitration.  This  arises  from  the  interest  the 
lord  in  feudal  times  had  that  the  lands  should  not  be  aliened  collusively 
without  his  consent. (</)  To  prevent  which  it  was  held  that  neither  free- 
hold nor  inheritance  could  be  determined  by  arbitrament. (r)     But  it  was  also 

(a)  Bac.  Ab.  Arb.  A. ;  Blake's  case,  C  Rep.  43  ;  Black.  Comm.  iii.  15, 1 5th  ed.  Baker  v. 
Townshcnd,  1  Moore,  1:20,  S.  C.  7  Taunt.  422.  (/;)  16  Ed.  IV.  2.  pi.  6. 

(e)  Linchv.  Dacy,  1  Keb.  848.  (d)  Hewitt  v.  Hewitt,  1  Q.  B.  110  ;  Wilkinson  v. 

Page,  1   Hare,  276;  Waters  v.  Taylor,  15  Ves.  10. 

(e)  Round  v.  Hatton,2  Dowl.  N.  S.  446.  (/)  Allen  v.  Milner,  2  C.  &,  J.  47. 

(g)  Prosser  v.  Gorings,  3  Taunt.  425. 

(//)  Rollc  Ab.  Arb.  R.  2;  Bac.  Ab.  Arb.  A,  (»)  Com.  Dig.  Arb.  D.  3. 

(k)  Corn.  Dig.  Arb.  D.  3;  Morris  v.  Creach,  1  Lev.  292.  {I)   Bac.  Ab.  Arb.  A. 

(m)   Bac.  Ab.  Arb.  A.  (nl  Godfrey  v.  Godfrey,  2  Mod.  303. 

(n)  Bac.  Ab.  Arb.  A.;  Rollc  Ab.  Arb.  R.  1,  4. 

(p)  Com.  Dig.  Arb.  D.  3 ;  Rollc  Ab.  Arb.  R.  3,  5  ;  but  see  Rollc  Ab.  Arb.  R.  6,  scmble 
contra,  where  the  debt  certain  is  a  matter  of  record.  Sec  also  Luddington  v.  White, 
Styles,  350.  (  q)  Black.  Comm,  vol.  iii.  15, 15th  ed. 

(r)  Com.  Dig.  Arb.  D.  3  ;  Rollc  Ab.  Arb.  V. 
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held  that  the  arbitrator  might  direct  one  party  to  infeoff'the  othcr,(s)  or  to 
release  his  right  to  the  land,(£)  and  that  it  would  be  a  breach  of  the  arbitra- 
tion bond  to  refuse  compliance. (?<)  Even  so  late  as  the  reign  of  William 
the  Third,  Powell,  Judge,  is  reported  to  have  said,  "  It  is  a  question  whether 
title  to  land  is  submissible,  since  it  is  in  the  realty."  But  the  answer  was 
given  to  that  observation  by  Treby,  C.  J.,  »  that  things  in  the  realty  might 
be  submitted  as  well  as  in  personalty,  but  they  could  not  be  recovered  upon 
the  award,  far)  It  is  clear  that  a  partition  of  the  lands  of  joint  tenants/?/)  or 
tenants  in  common, (z)  may  be  made  by  an  arbitrator,  and  that  settlements 
of  disputed  boundaries, (a)  of  questions  between  landlord  and  tenant  respect- 
ing waste, (6)  of  title  to  land  by  devise, (c)  and  of  title  to  land  in  general, ((/) 
may  all  now  be  effected  by  arbitration. 

The  practical  distinction  seems  this,  that  though  an  arbitrator  can  trans- 
fer a  right  to  personal  property  by  his  decision,  if  afterwards  assented  to  and 
acted  upon  by  the  parties,  yet  owing  to  a  subtlety  of  form  arising  from  feu- 
dal principles,  a  right  to  real  property  cannot  pass  by  the  mere  award,  but 
the  arbitrator  must  award  a  release  or  a  conveyance. (e) 

Pure  questions  of  law,  as  for  instance  a  demurrer,  maybe  ^referred  mR-. 
to  the  decision  of  an  arbitrator. (/)  So  he  may  be  called  upon  to  deter-  L  -■ 
mine  the  liability  of  a  party  on  a  promissory  note,(g)  or  to  put  his  construe-, 
tion  on  an  act  of  parliament, (7t)  oron  the  effect  of  a  will.(t) 

All  actions  at  law  and  suits  in  equity,  excepting  perhaps  actions  upon 
penal  statutes  by  common  informers, (&)  may  be  determined  by  arbitration. 

The  reference  of  an  action  may  be  made  at  any  stage  of  the  proceedings 
from  the  issuing  of  the  writ  (A  to  the  trial  at  Nisi  Prius  ;(m)  sometimes, 
even  after  verdict.  For  on  a  motion  by  leave  reserved  to  set  aside  a  ver- 
dict taken  by  consent  at  a  certain  sum,  the  court  referred  it  to  an  arbitrator 
to  ascertain  the  amount  of  damages  to  which  the  plaintiff  was  entitled. (/i) 
And  in  another  case,  on  a  motion  for  a  new  trial  in  an  action  of  trespass  the 
same  course  was  pursued  to  determine  the  ownership  of  some  trees,  the  sub- 
ject of  the  action. (o)  Contingent  damages  on  a  demurrer  may  be  referred 
equally  with  damages  on  the  issues  in  fact.(/>) 

A  claim  which  a  mere  rule  of  practice  prevents  the  courts  from  entertain- 
ing may  be  considered  by  an  arbitrator. 

Thus,  on  a  reference  of  a  chancery  suit  and  all  matters  in  difference,  an 

(s)  Rolle  Ab.  Arb.  E.  2,  F.  9. 

(0  Rolle  Ab.  Arb.  B.  14,  K.  15.  (w)  Black.  Coram,  iii.  15.  15th  ed. 

(x)  Marks  v.  Marriott,  1  Ld.  Raym.  114.  (y)  Knight  v.  Burton,  6  Mod.  231. 

(z)  Johnson  v.  Wilson,  Willcs,  248. 

(a)  Taylor  v.  Parry,  1  M.  &,  G.  604.  (b)  Hunter  v.  Rice,  15  East,  100. 

(c)  Downs  v.  Cooper,  2  Q.  B.  256.  (d)  Doe  d.  Morris  v.  Rosser,  3  East,  15. 

(e)  Bl.  Comm.  iii.  15 ;  Hunter  v.  Rice,  15  East,  100  ;  Thorpe  v.  Eyre,  1  A.  &  E.  926. 

(f)  Ching  v.  Ching,  6  Ves.  231 ;  Young  v.  Walter,  9  Ves.  364;  Matthew  v.  Davis,  1 
Dowl.  N.  S.  679.  (g)  Wilkinson  v.  Page,  1  Hare,  276. 

(h)  Price  v.  Hollis,  1  M.  &  S.  105.  (t)  Steff  v.  Andrews,  2  Madd.  6. 

(k)  18Eliz.  c.  5.  {1)  Rogers  v.  Dalliraore,  6  Taunt.  Ill;  Wynne  v.  Edwards,  1 

D.  &  L.  976.  (m)  Allenby  v.  Proudlock,  4  Dowl.  54. 

(n)  Thompson  v.  Jennings,  10  Moore,  110. 
(o)  Thompson  v.  Jennings,  10  Moore,  110. 
;  p)  Cooper  v.  Langdon,  9  M.  &  W.  60. 
January,  1849. — 5 
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arbitrator  is  justified  in  allowing  interest  on  both  sides    of  an   unliquidated 
account,  where  it  would  not  be  allowed  by  the  court. (ry) 

When  the  subject-matter  is  clearly  illegal,  no  binding  award  can  be 
made. 

..  *Thus,  where  a  bill  of  exchange  was  accepted  for  a  sum  award- 
L  -J  ed  due  on  illegal  stock-jobbing  transactions,  the  arbitrator  to  whom 
it  had  been  indorsed  was  held  not  entitled  to  sue  upon  it.(r) 

But  where  transactions  between  parties  have  been  closed  by  a  general 
award  apparently  good,  the  courts  have  refused  to  re-open  them  on  a  sug- 
gestion that  some  illegal  item  lias  been  admitted  in  account. 

Where  it  was  sworn  that  the  arbitrator  had  allowed  in  account  premiums 
of  insurance  on  an  illegal  voyage  to  a  hostile  port  the  court  refused  to 
interfere,  and  Gibbs,  C.  J.,  said,  "  Here  is  a  dispute  about  a  ship,  and  the 
defendant  insists  that  as  the  plaintiff  was  a  foreigner  the  whole  affair  was 
illegal.  It  may  be  so,  but  these  are  executory  matters,  and  when  such  are 
referred  and  settled  by  arbitration  the  court  will  never  set  the  award  aside. 
The  ground  of  the  insurance  also  is  one  which  the  court  cannot  take  into 
consideration. "(s) 

The  future  conduct  of  parties  with  respect  to  the  enjoyment  of  property, 
in  matters  beyond  the  power  of  any  court  to  prescribe,  is  often  submitted  to 
the  regulation  of  an  arbitrator.  Thus,  an  arbitrator  has  been  called  upon 
to  set  out  what  road  one  of  the  contending  parties  should  have  over  certain 
lands, (7)  to  determine  with  respect  to  such  things  as  a  pump,  a  yard,  a 
doorway,  a  hedge  and  ditch, (w)  a  flue,  a  watercourse,  or  a  waterspout  ;(#) 
how  they  shall  in  future  be  enjoyed  and  used,  and  even  to  say  generally 
what  shall  be  done  by  the  parlies  respecting  the  matters  in  dispute. Q/) 

-,  II.  Matters  referred  by  steifute.'] — It  often  happens  that  ^private 
L  -■  persons  cannot  deal  with  their  respective  interests  in  lands  as  they 
wish  and  as  is  desirable,  in  consequence  of  the  disability  to  contract  of  some 
other  parties  interested,  or  of  some  public  right  affecting  the  propert}'  and 
preventing  any  alteration  in  it.  The  authority,  therefore,  of  parliament, 
which  can  bind  every  one,  and  which  alone  can  engage  for  the  public,  is 
frequently  sought  to  authorise  the  submission  to  arbitration  of  all  the  inter- 
ests concerned,  public  as  well  as  private. 

Thus,  under  the  sanction  of  an  act  of  parliament,  the  inclosing  of  com- 
mons, the  allotment  of  lands,  the  determining  compensation  for  rights  of 
common,  the  setting  out  public  roads,  the  commuting  tithes,  the  defining 
boundaries,  and  the  otherwise  modifying  public  and  private  interests,  are 
frequently  effected  by  an  award. (r) 

(q)  (In  re)  Badger,  2  B.  &  A.  691. 

(r)  Steers  v.  Lashley,  (i  T.  R.  61. 

(»)  Wohlenberg  v.  Lageman,  6  Taunt.  250;  sec  Aubcrt  v.  Maze,  2  B.  &.  P.  371,  and 
Watts  v.  Brook,  there  cited.     See  Miller  v.  Robe,  3  Taunt.  461. 

(/)  Allenby  v.  Proudlock,  4  Dowl.  54.  (//)  Boodle  v.  Davis,  3  A.  &  E.  200. 

(x)  Rosi  v.  <  lliflon,  9  Dowl.  356.  (y)  W  rigbtson  v.  Bywater,  3  M.  &  W.  199. 

(z)  Johnson  v.  Hodgson,  8  East,  38;  R.  v.  Nockolds,  1  A.  &  E.  245  ;  Doe  d.  Harris  v. 
Baunder,  5  A.  &  E.  664  ;  Willougbby  v.  Willoughby,  -1  <i-  B,  687  ;  Stat.  2  &  3  W.  IV. 
c.  80,  as  to  Ecclesiastical  lands.  See  Appendix  of  Statutes;  8  &  9  Vic.  c.  118,  s.  60,  as 
to  Enclosures.     See  Appendix  of  Statutes. 
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Recent  statutes  have  greatly  enlarged  the  class  of  cases  which  may 
appropriately  be  determined  by  arbitration.  For  where  any  lands  are 
authorised  by  any  act  of  parliament  to  he  taken  for  undertakings  of  a 
public  nature,  "The  Lands'  Clauses  Consolidation  Act,  1845,"  provides 
that  in  case  the  promoters  of  the  undertaking  and  the  party  interested  in 
the  lands  cannot  agree,  the  latter  may  claim  to  have  the  amount  of  com- 
pensation due  to  him  determined  by  arbitrators  according  to  the  provisions 
of  the  Act.(rt) 

Differences  as  to  the  price  of  lands  re-sold  by  the  promoters  arc  to  be 
determined  in  like  manner.(Z>) 

These  provisions  have  been  extended  to  the  case  of  railways  by  the 
special  enactments  of  "  The  Railways'  Clauses  Consolidation  Act,  1845," 
by  which  compensation  for  lands  taken  or  used  for  the  construction  of  any 
railway,  or  injuriously  affected  thereby,  may  be  determined  according  to  the 
•mode  pointed  out  in  the    last  named  statute. (c)     They  have  also  -, 

been  made  applicable  for  ascertaining  the  amount  of  compensation  L  J 
for  lands  authorized  to  be  taken  or  used  under  the  provisions  of  any  act  for 
making  Markets  and  Fairs.(flf)  or  Harbours,  Docks,  and  Pie'rs,(e)  or  Water- 
works for  supplying  towns  with  water,(/)  or  Improvements  in  Towns, (g) 
or  Cemeteries  ;(A)  and  also  for  the  lands  taken,  and  the  damages  caused  to 
any  lands  by  proceedings  under  the  act  to  facilitate  the  drainage  of  lands  in 
Enrrland  and  Wales. (t) 

The  amount  of  compensation  for  injuries  to  mines,  caused  by  any  rail- 
way, (/i)  and  disputes  respecting  the  sufficiency  of  engines  and  carriages  to 
be  run  on  any  line  by  a  stranger  to  the  company, (Z)  are  directed  by  the 
Railways'  Clauses  Consolidation  Act,  to  be  settled  by  arbitration. 

Disputes  respecting  the  keep  and  expenses  of  borough  prisons  in  a  county 
gaol,  are,  by  several  statutes,  to  be  decided  by  arbitration.  The  subject  is 
more  fully  discussed  in  the  succeeding  chapters. (m) 

Special  enactments  afford  peculiar  advantages  fo.r  the  settling  by  arbitra- 
tion differences  between  master?  and  workmen  in  trades  or  manufactures. (>i) 
The  cases  of  dispute  that  may  be  so  settled,  are  enumerated  in  stat.  5  Geo. 
IV.  c.  96,  s.  2,  and  include  all  disputes  respecting  the  trade  and  manufac- 
ture carried  on  by  the  parties. 

(a)  8&  9  Vic.  c.  18.  Sec  Appendix  of  Statutes.  See  also,  P.  1,  ch.  3,  ?.  7,  d.  7,  as  to 
the  mode  of  submission.  (b)  8  &  9  Vic.  c.  18,  s.  130. 

(c)  8  &  9  Vic.  c.  20,  ss.  6,  44  ;  Clarence  Railway  Company  v.  Great  North  of  England 
Railway,  13  M.  &  W.  706;  see  also,  P.  1,  ch.  3,  s.  7,  d.  7,  as  to  the  mode  of  submission. 

(d)  10  &  11  Vic.  c.  14,  s.  G,  The  Markets  and  Fairs  Clauses  Act,  1847. 

(e)  10  &  11  Vic.  c.  27,  s.  G,  The  Harbours,  Docks,  and  Piers  Clauses  Act,  1847. 
(/)  10  &  11  Vic.  c.  17,  s.  6,  The  Waterworks  Clauses  Act,  1847. 

(g)  10  &  11  Vict.  c.  34,  s.  19,  The  Town  Improvement  Clauses  Act,  1847. 

\h)  10  &  11  Vic.  c.  65,  s.  G,  The  Cemeteries  Clauses  Act,  1847. 

(i)  10  &  11  Vic.  c.  38,  ss.  10  &  11.  (fc)  8  &  9  Vict.  c.  20,  s.  81. 

(/)  &  &  9  Vic.  c.  20,  ss.  115.  117. 

(wi)  5  G.  IV.  c.  85,  s.  2  ;  5  &  G  VV.  IV.  c.  7G,  s.  1 14 ;  5  &  G  Vic.  c.  93,  s.  20 ;  7  &  8 
Vic.  c.  93.     See  Appendix  of  Statutes.     See  P.  1,  ch.  2,  s.  3,  d.  6  ;  P.  1,  ch.  3,  s.  7,  d.  8. 

(»)  5  G.  IV.  c.  9G ;  7  W.  IV.  &  1  Vic.  c.  G7,  ss.  1 ,  2,  3  ;  8  &  9  Vic.  c.  77,  s.  3  ;  8  &  9 
Vic.  c.  128,  s.  3.     See  Appendix  of  Statutes  ;  sec  P.  1,  ch.  3,  s.  7,  d.  8. 
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....  -,  *By  llie  Savings'  Banks(o)  and  Friendly  Societies'(/))  Acts,  dis- 
L  '  -  putes  connected  therewith,  may  be  referred,  and  so  summarily 
settled.  It  has  been  determined,  with  regard  to  savings'  banks,  that  the  9 
Geo.  IV.  c.  92,  s.  45,  is  compulsory,  and  takes  away  the  jurisdiction  of  the 
superior  courts,  and  leaves  the  parly  no  other  remedy  than  that  of  arbitra- 
tion.^)     The  7  &  8  Vict.  c.  83,  s.  14,  seems  equally  imperative. 

The  Stat.  4  &  5  W.  IV.  c.  40,  which  extends  the  provisions  for  friendly 
societies,  after  reciting  the  10  G.  IV.  c.  56,  enacts,  "That  it  shall  and  may 
be  lawful  for  any  number  of  persons,  in  Great  Britain  and  Ireland,  to  form 
themselves  into,  and  establish  a  society  under  the  provisions  of  the  said 
recited  act,  for  the  mutual  relief  and  maintenance  of  all  and  every  the  mem- 
bers thereof,  their  wives,  children,  relations,  or  nominees,  in  sickness,  infancy, 
advanced  age,  widowhood,  or  any  other  natural  state  or  contingency  whereof 
the  occurrence  is  susceptible  of  calculation  by  way  of  average,  or  for  any 
other  purpose  which  is  not  ?7/eg«/."  These  latter  words  are  to  be  under- 
stood with  relation  only  to  purposes  ejusdem  generis,  with  those  specified 
in  the  former  part  of  the  section.  They  do  not  bring  within  the  provision 
of  the  act  of  G.  IV.,  a  society  which  has  for  its  object  the  loan  of  money  to 
its  members,  not  being  by  way  of  charitable  relief;  and  therefore,  though 
the  rules  of  such  a  society  provide  for  the  settlement  of  disputes  by  arbitra- 
tion under  the  last  mentioned  statute,  the  Court  of  Queen's  Bench  will  not 
grant  a  mandamus  to  compel  justices  to  enforce  an  award  made  by  arbitra- 
tors, appointed  pursuant  to  the  rules,  and  in  accordance  with  the  provision 
of  the  same  act  of  parliament. (r) 

^  -,  Matters  concerning  Bankrupts'  and  Insolvents'  estates,  *may  be 
L  J  submitted  to  the  determination  of  arbitrators,  whose  award  is  to  be 
final,  (s-) 

By  "  The  Companies'  Clauses  Consolidation  Act,  1845,"  facilities  are 
given  for  obtaining  an  award  on  questions  authorised  or  directed  to  be  decid- 
ed by  arbitration  by  any  special  act,  incorporating  a  joint  stock  company  for 
the  purpose  of  carrying  on  any  undertaking. (£) 

According  to  the  statutes  17  Geo.  III.  c.  53,  and  55  G.  III.  c.  147,  which 
empower  clergymen  to  raise  money  for  the  purpose  of  building  houses,  and 
providing  glebe  lands  for  the  use  of  their  benefices,  the  sum  borrowed  is 
made  a  charge  upon  the  living,  and  is  to  be  paid  by  yearly  instalments  out 
of  the  profits,  and  in  case  of  an  avoidance,  of  the  living,  if  a  dispute  should 
arise  respecting  the  proportions  of  the  yearly  instalment  to  be  charged  on  the 
succeeding  incumbents,  the  question  is  directed  to  be  referred  to  arbitration. 

(o)  9  G.  IV.  c.  92,  s.  45  ;  7  &  8  Vic.  c.  83,  s.  14.  See  P.  1,  cli.  2,  s.  3,  d.  2  ;  P.  1,  eh. 
3,  s.  7,  d.  8. 

(/>)  10  G.  IV.  c.  56,  s.  27  ;  4  &  5  W.  IV.  c.  40,  s.  7  ;  9  &  10  Vic.  c.  27,  ss.  15,  16,  18, 
20,  21,  22.  Sec  Appendix  of  Statutes;  see  also,  P.  1,  ch.  2,  s.  3,  d.  2;  P.  1,  ch.  3,  s.  7, 
d.  8.  (q)  Crisp  v.  Bunbury,  8  Uing-.  394. 

(r)  R.  v.  Shortridgc,  1  N.  S.  C.  5G. 

(s)  G  6.  IV.  c.  16,  s.  88 ;  1  &  2  W.  IV.  c.  56,  s.  43  ;  1  &  2  Vic.  c.  110,  s.  51 ;  7  &  8 
Vic.  c.  96,  s.  13.  See  Appendix  of  Statutes;  sec  also,  P.  1,  ch.  2,  s.  3,  d.  1  ;  P.  1,  ch.  3, 
s.  7,  <1.  2. 

(t.)  8  &  9  Vic.  c.  16,  ss.  128—134.  Sec  Appendix  of  Statutes;  sec  also,  P.  1,  ch.  3,  s. 
7.d.7. 
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The  recent  statute  for  the  recovery  of  small  debts  and  demands,  em- 
powers the  judge,  with  the  consent  of  parties,  to  refer  to  arbitration  all 
claims  within  the  jurisdiction  of  the  county  court. (w) 

HI.  Civil  proceedings  at  Quarter  Sessions.'] — Civil  proceedings  at 
Quarter  Sessions  may  be  referred,  sub  modo,  with  the  consent  of  the  court. 
On  an  appeal  against  an  order  of  removal,  where  the  case,  with  the  consent 
of  parties,  was  referred  to  the  judge  of  assize,  and  the  justices  agreed  to  be 
determined  by  his  opinion,  Lord  Mansfield  and  the  Court  of  King's  Bench 
thought  it  improper  to  attempt  to  disturb  *his  decision. (a?)  So,  m  -. 
where  an  appeal  against  a  poor  rate  was  submitted  by  the  justices  L  J 
at  sessions  to  the  decision  of  arbitrators,  whose  opinion  the  justices  after- 
ward adopted  as  their  own,  the  same  judge  expressed  his  approval  of  the 
course  they  had  taken. (y)  It  is  to  be  observed,  in  both  these  cases  the 
referees  only  gave  their  opinion,  while  the  ultimate  decision  was  that  of 
the  Quarter  Sessions.  And  such  seems  to  be  the  proper  course  ;  for  in  an 
old  case,  where  a  complaint  by  a  servant  against  her  master  for  wages,  was 
referred  by  the  justices  of  London  to  the  Lord  Mayor  to  determine  the 
matter  absolutely,  it  was  held,  it  could  not  lawfully  be  done,  although  it 
might  have  been  referred  to  him  to  examine  and  report  to  the  court  for  their 
decision,  (z) 

The  same  principle,  that  justices  at  sessions  cannot  delegate  their  autho- 
rity in  matters  of  appeal,  was  recognised  in  a  late  case  by  BoIIand,  B., 
where  he  says,  "Appeals  against  poor-rates,  where  the  matters  in  dispute 
can  be  more  satisfactorily  discussed  and  inquired  into  before  a  private  tri- 
bunal, are  frequently,  by  the  consent  of  the  parties  litigant,  and  with  the 
sanction  of  the  justices  after  such  appeals  are  entered,  referred  to  a  com- 
petent person  or  persons,  to  make  his  or  their  report  to  the  court,  to  give  it 
information  and  to  guide  its  judgment ;  but  the  magistrates  only  can  decide 
between  the  parties."  In  the  same  case,  it  is  important  to  observe,  the 
opinion  of  all  the  courts  was  expressed,  that  the  churchwardens  and  over- 
seers of  a  parish,  and  the  party  rated,  could  not  lawfully,  without  entering 
an  appeal  and  without  sanction  of  the  justices,  by  arrangement  among  them- 
selves, submit  the  question  of  the  validity  of  a  poor-rale  to  an  arbitration. 
And  where  the  question  of  the  rate,  and  also  of  the  costs  of  preparing  to 
litigate  an  appeal  against  it  were  submitted  together,  then,  although  the  sub- 
mission of  the  question  of  costs  alone  would  have  been  good,  still  as  these 
were  only  incidental  to  the  principal  question  of  the  rate,  the  submission 
being  void  as  to  the  latter,  was  *void  as  to  the  costs  also.  It  was,  .  _. 
however,  stated  by  the  court  in  error,  that  an  arrangement  might  L  J 
have  been  made  so  as  to  have  been  binding,  and  it  was  intimated  by  Patte- 
son,  J.,  that  the  agreement  would  have  been  legal  if  the  costs  had  been  left 
to  the  decision  of  the  arbitrators,  and  they  had  been  desired  to  give  their 
opinion  as  to  the  validity  of  the  rate. (a) 

IV.  Suits  in  the  Ecclesiastical  Courts.'] — Questions  within  the  cogniz- 

(u)  9  &  10  Vic.  c.  95,  s.  77.     Sec  the  Appendix  of  Statutes ;  see  P.  I,  ch.  3,  s.  7,  d.  5. 
(*)  R.  v.  Natland,  3  Burr.  S.  C.  793. 

(y)  R.  v.  JJ.  Northampton,  2  Bott.,  p.  936,  S.  C.  Cald.  30. 
(2)  R.  v.  Harding,  2  Salk.  477. 

(a)  Thorpe  v.  Cole,  4  Dowl.  457,  S.  C.  2  C.  M.  &  R.  367  ;  S.  C.  in  error,  1  M.  &  W 
531. 
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ance  of  the  ecclesiastical  courts  have  sometimes  been  determined  by  arbitra- 
tion. It  has  been  said,  that  causes  matrimonial  seem  not  arbitrable,  because 
marriage  ought  to  be  free,  and  religion  disallows  the  severing  those  whom 
the  church  has  joined. (6) 

But  instances  are  not  wanting,  in  which  matrimonial  matters,  such  as  the 
terms  of  a  separation,  have  been  decided  by  an  award.  Thus,  where  a  suit 
for  a  separation  and  divorce  was  instituted  by  a  wife  against  her  husband, 
in  order  to  prevent  further  litigation  and  disputes  touching  the  terms  on 
which  the  divorce  was  to  be  had,  and  also  to  put  a  final  end  to  the  suit,  and 
any  question  which  might  arise  with  respect  to  the  children  of  the  mar- 
riage, it  was  agreed  that  the  terms  of  the  separation,  and  all  matters  in 
contest  and  dispute  between  the  husband  and  wife  should  be  referred  to 
arbitration.  Although,  on  a  motion  for  making  the  submission  a  rule  of  the 
Court  of  Common  Pleas,  the  objection  was  taken  but  overruled,  that  the 
matters  referred  were  such  as  could  not  be  made  a  rule  of  court  under  the 
statute  9  &  10  W.  III.  c.  15,  yet  it  was  never  even  suggested  that  they 
could  not  be  made  the  subject  of  a  reference. (c) 

In  a  later  case,  ultimately  decided  by  the  House  of  Lords,  a  wife  had 
instituted  a  suit  for  divorce  and  for  alimony  in  the  spiritual  courts  in  Ireland, 

,.  *-  .  -.  and  also  had  filed  a  bill  against  *her  husband  in  the  Irish  Court  of 
I     14 

L  J  Chancery.  All  matters  in  dispute  between  the  parties  were  refer- 
red, and  an  award  was  afterwards  made.  On  an  appeal  by  the  husband 
against  a  decree  of  the  Irish  Court  of  Chancery  confirming  the  award,  it  was 
objected  that  the  award  was  void  because  the  subject-matter  was  not  within 
the  jurisdiction  of  the  arbitrator.  The  House  of  Lords,  however,  estab- 
lished the  validity  of  the  award,  and  Lord  Eldon  observed,  "  It  was  objected 
to  the  award  that  it  assumed  the  jurisdiction  of  the  Ecclesiastical  Court,  and 
went  beyond  the  submission  in  awarding  a  separation.  But  it  did  no  such 
thing.  It  only  assumed  there  must  be  a  separation  and  provided  accord- 
ingly."^/) 


SECTION  II. 

MATTERS  OF  A  CRIMINAL  NATURE. 

Some  criminal  matters  and  the  criminal  proceedings  founded  on  them 
may  be  submitted  to  arbitration. 

To  ascertain  what  these  matters  are  it  is  important  to  consider  in  what 
cases  the  law  will  allow  a  criminal  charge  to  be  disposed  of  by  private 
agreement  or  compromise.  For  the  power  to  refer  must  be  dependent  upon 
the  power  to  compromise. 

The  old  rule,  that  matters  criminal  are  not  arbitrable  because  they  are  to 
be  punished  for  the  public  good, (a)  applies  universally  in  cases  of  felony. 
Any  agreement  not  to  give  evidence  against  a  party  accused  of  felony  on 

(h)  T5-ir.  Ab.  Ail».  A.  (r)  Soillcux  v.  Hcrbst,2  B.  &  P.  444. 

{dj  Bateman  v.  Olivia,  Countess  of  Ross,  1  Dow.  :235. 
(a)  Uac.  Ab.  Arb.  A. 
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his  trial, (i)  or  in  any  way  to  compound  such  a  charge,  is  entirely  illegal 
and  void.(c)  An  agreement  by  assignees  of  a  bankrupt  to  forbear  ,.,•, 
*having  him  examined  respecting  certain  sums  which  he  had  re-  L  "  -> 
ceived  and  not  accounted  for  is  void.(rf)  So  also  an  agreement  to  drop 
proceedings  on  a  rule  for  striking  an  attorney  off  the  rolls,  or  calling  on  him 
to  answer  the  matters  of  an  affidavit,  for  the  public  is  interested  in  the 
inquiry  not  being  stifled. (e)  In  all  these  instances  a  reference  would  be 
equally  objectionable  in  principle. 

But  an  agreement  to  settle  a  misdemeanor  may,  in  some  cases,  be  per- 
fectly valid  in  law ;(_/")  and  indictments  for  various  species  of  misdemeanors 
are  continually,  and  with  the  sanction  of  the  courts,  referred  to  an  arbitrator 
for  decision. 

In  cases  of  ordinary  assaults,  where  the  party  injured  has  proceeded  by 
indictment,  all  the  authorities  concur  that  the  policy  of  the  law  will  admit 
of  a  compromise  or  reference. (g) 

Indictments  for  nuisances  of  all  sorts,  such  as  raising  an  embankment  in 
rivers, (/i)  or  carrying  on  an  offensive  trade,  are,  with  the  approval  of  the 
presiding  judge,  continually  referred  at  the  trial. (z)  A  bond  conditioned  to 
remove  a  public  nuisance  obstructing  the  navigation  of  a  river,  and  given 
to  a  person  in  consideration  of  his  forbearing  to  prosecute  for  the  nuisance, 
has  been  held  good  in  law. (A') 

Where,  on  an  indictment  against  a  parish  for  non-repair  of  a  high  road, 
the  question  of  the  liability  to  repair  was,  with  the  sanction  of  the  judge, 
left  to  the  decision  of  an  arbitrator,  the  Court  of  King's  Bench  afterwards 
said  that  the  question  had  been  dealt  with  at  the  assizes  in  a  manner  which 
seemed  best  adapted  to  meet  the  justice  of  the  case.(/) 

*A  rule  of  very  general  application  as  to  what  criminal  matters  ,.  -. 
may  be  referred,  is  thus  stated  by  Gibbs,  C.  J.,  "Where  a  party  L  "-  J 
injured  has  a  remedy  by  action  as  well  as  by  indictment,  nothing  can  deter 
such  party  from  referring  the  adjustment  of  the  reparation  which  he  is  to 
receive  to  arbitration,  although  a  criminal  prosecution  may  have  been  com- 
menced."(m) 

A  similar  rule  is  laid  down  in  the  following  case.  An  indictment  for  a 
conspiracy  to  obstruct  persons  in  carrying  on  their  business  as  owners  of 
omnibuses  had  been  referred  at  the  suggestion  of  the  judge  before  whom 
the  trial  had  commenced.  On  the  case  coming  before  the  Court  of  King's 
Bench  on  another  point,  Patteson,  J.,  in  his  judgment  adopted,  as  contain- 
ing a  statement  of  the  common  law,  the  following  passages  from  a  note  to 

(//)  Mason  v.  Watkins,  2  Vent.  109 ;  Jones's  case,  1  Leon.  203. 

(c)  Drage  v.  Ibberson,  2  Esp.  (i43  ;  Johnson  v.  Ogilby,  3  P.  W.  277. 

(d)  Nerot  v.  Wallace,  3  T.  R.  17. 

(e)  Kirwan  v.  Goodman,  9  Dovvl.  330  ;  Pool  v.  Bousfield,  1  Camp.  55. 
(/)  Drage  v.  Ibberson,  2  Esp.  643  ;  Blanchard  v.  Lilly,  9  East,  497. 

(#■)  Elworthy  v.  Bird,  2  Sim.  &  Stu.  372,  S.  C.  not  S.  P.,  2  Bing.  258,  9  Moore,  430 
Blake's  case,  6  Rep.  43  ;  Black.  Com.  vol.  iv.  363,  15th  ed  ;  R.  v.  Rant,  Kyd  on  Awards 
64  ;  R.  v.  Coombs,  ib. ;  Ilorton  v.  Benson,  Freem.  20. 

(//)  Dobson  v.  Groves,  G  Q.  B.  637. 

(j)  R.  v.  Moate,  3  B.  &  Ad.  237  ;  R.  v.  Gore,  8  Dowl.  102. 

(k)  Fallowes  v.  Taylor,  7  T.  R.  475. 

(1)   R.  v.  Cotesbatch,  2  D.  &  R.  265  ;  sec  R.  v.  Cotton,  3  Camp.  144. 

(m)  Baker  v.  Townscnd,  1  Moore,  120,  S.  C.  7  Taunt.  422. 
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Chiity's  Statutes, (n)  "  That  criminal  offences  which  are  personal,  such  a3 
assault,"  &c.  "and  for  which  an  action  of  damage  would  lie,  may,  it  is  said, 
be  submitted  to  arbitration  ;"  and  "  if  an  indictment  has  been  preferred  in 
any  such  case,  the  matter  of  complaint  may  still  be  referred  by  leave  of  the 
court. "(o) 

The  limits  of  compromise  in  criminal  matters  are  still  further  defined  in  a 
very  recent  instance. 

There,  Lord  Denman,  C.  J.,  in  pronouncing  the  decision  of  the  Court  of 
Queen's  Bench,  that  a  compromise,  though  with  the  sanction  of  the  court, 
of  an  indictment  for  riot  and  assault  was  illegal,  embodied  in  his  judgment 
the  following  rule  :  "That  the  law  will  permit  a  compromise  of  all  offences 
for  which  the  injured  party  might  sue  and  recover  damages  in  an  action. 
But  if  the  offence  is  of  a  public  nature  no  agreement  can  be  valid  that  is 
founded  on  the  consideration  of  stifling  the  prosecution  of  it."  Then  apply- 
ing the  rule  to  the  case  before  him,  Lord  Denman  added,  "In  the  present 
instance  the  offence  is  not  confined  to  personal  injury,  but  is  accompanied 
r  *,-  -i  with  riot  and  obstruction  of  a  public  officer  in  *the  execution  of  his 
L  '  J  duty.  These  are  matters  of  public  concern  and  therefore  not  legally 
the  subject  of  a  compromise. "(p) 

In  accordance  with  the  rule  which  has  been  above  laid  down,  it  had  been 
previously  decided  that  an  agreement  to  drop  a  prosecution  for  an  offence 
against  the  Toleration  Act  was  illegal,  as  impeding  the  course  of  public 
justice,  and  Le  Blanc,  J.,  had  relied  on  the  distinction  that  the  prosecution 
was  for  a  public  misdemeanor,  and  not  for  any  private  injury  to  the  prose- 
cutor.^) 

To  the  principle,  however,  of  the  above  rule,  adherence  has  not  in  all 
cases  been  made,  for  Lord  Kenyon,  in  distinguishing  between  compromising  a 
felony  and  misdemeanor,  is  reported  to  have  said  that  a  security  given  for 
settling  a  misdemeanor  is  not  contrary  to  law.(r)  Nor  does  he  make  any 
distinction  between  the  different  kinds  of  misdemeanors,  although,  in  the 
case  to  which  he  alludes  for  the  authority  of  his  opinion,  the  validity  of  the 
compromise  of  a  misdemeanor  of  a  private  nature  is  alone  insisted  on. (a) 
And  Mr.  Kyd  mentions  a  case  in  the  year  following  in  which  the  same 
learned  judge  acquiesced  in  the  reference  to  arbitration  of  some  indictments 
for  perjury  ;(/)  but  it  does  not  appear  that  the  question  of  the  legality  of 
such  a  proceeding  was  ever  raised  before  his  lordship,  or  the  strong  lan- 
guage of  Wilmot,  C.  J.,  reprobating  the  compromise  of  a  prosecution  for 
perjury  as  worse  than  the  compromise  of  some  species  of  felonies, (t<)  would 
probably  have  been  brought  to  his  notice  and  led  him  to  refuse  his  sanction 
to  such  a  reference. 

After  conviction  a  compromise  has  often  been  sanctioned  by  the  courts. 
r  ,  o -i  Thus  agreements  of  compromise  made  by  *lhe  defendants  with  the 
L         -1   approval  of  the  court,  after  conviction  of  the  several  misdemeanors 

(n)   1  Cliitly's  Statutes,  33.     Note  (/;)  to  stat.  9  &  10  VV.  III.  c.  1. >. 

{o)  K.  v.  Bardell,  5  A.  &  E.  619,  S.  ('.  reported  as  R.  v.  Shillibeer,  5  Dowl.  238. 

(  p)  Keir  v.  Leeman,  (i  (I  B.  308,  S.  C.  Keogh  v.  Lceman,  8  Jur.  824. 

lq)  Edgcombe  v.  Rodd,  ~>  East,  294.  CO  Drage  v.  Ibberson,  ■■!  Esp.  G13. 

{8)  Johnson  v.  Ogilby,  3  P.  \V.  277.  (/)  R.  v.  Lord  Falkland,  Kyd  on  Awards.  66. 

(u)  Collins  v.  Blautern,2  Wils.341. 
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of  ill-treating  a  parish  apprentice, (a,')  and  of  disobeying  an  order  of  mainte- 
nance^) made  by  justices  have  been  sustained  as  legal. 

A  presentment  and  proceedings  before  commissioners  of  sewers,  to  pro- 
cure the  removal  of  some  weirs  and  hatches  in  a  river,  have  been  made  the 
subject-matter  of  a  valid  award. (z\ 

We  have  seen  that  in  cases  of  appeal  the  Gluarter  Sessions  cannot  dele- 
gate their  authority  to  an  arbitrator,(a)  but  in  criminal  matters  after  con- 
viction a  reference  is  lawful ;  for  where  a  defendant,  after  conviction  before 
the  Gluarter  Sessions  on  an  indictment  for  assault,  was  called  up  for  judg- 
ment, and  by  the  recommendation  of  the  court  the  prosecutor  and  defend- 
ant entered  into  an  agreement  of  reference  respecting  the  matters  in  differ- 
ence between  them,  including  the  assault  and  the  costs  of  the  indictment ; 
on  its  being  contended,  on  the  strength  of  R.  v.  Harding, (6)  that  the  Quar- 
ter Session  had  no  power  to  refer  the  matter  to  be  determined  by  another, 
the  Common  Pleas  sustained  the  validity  of  the  submission. (c) 

It  seems  the  better  opinion,  though  there  is  no  express  decision  on  the 
point,  that  the  consent  of  the  court  in  which  an  indictment  is  pending  for 
trial  must  be  obtained  in  order  that  the  reference  should  be  effectual. 

Where  cross  indictments  for  riot  and  assault  had  been  referred  by  arbitra- 
tion bonds,  the  Court  of  King's  Bench  expressed  a  considerable  degree  of 
surprise  that  a  criminal  prosecution  should  have  been  so  submitted,  and 
observed  that  it  was  usual,  indeed  in  prosecutions  of  this  kind,  before 
*a  verdict  was  given,  or  after  verdict  of  conviction  and  before  sen-  r*  in  ~i 
tence,  for  the  parlies  to  talk  together  by  the  recommendation  of  the  «-  J 
court,  and  if  they  agreed  the  court  set  a  nominal  fine  ;  but  the  whole  was 
done  under  the  inspection  of  the  court  and  their  sentence  formally 
allowed. (rf) 

In  the  generality  of  the  cases  cited  with  respect  to  the  reference  of  crimi- 
nal matters,  it  will  be  seen  that  the  sanction  of  the  court  was  given  to  the 
submission  or  compromise,  and  from  the  passage  in  the  note  to  Chitty's 
Statutes,(e)  adopted  by  Patteson,  J.,  in  the  case  of  R.  v.  Bardell,(/)  "That 
if  an  indictment  had  been  preferred,"  &c,  "the  matter  may  still  be  referred 
by  the  leave  of  the  court'''  it  may  probably  hereafter  be  determined  that  the 
criminal  matters  there  mentioned,  which,  before  indictment,  the  parties  may 
submit  of  themselves,  require  the  leave  of  the  court  to  give  a  sanction  to  the 
reference  after  an  indictment  has  been  preferred. 

(x)  Beeley  v.  Wingfield,  11  East,  4G. 

(y)  Kirk  v.  Strickwood,  4  B.  &  Ad.  421.  See  also  Goodal  v.  Lowndes,  8  Justice  of  the 
Peace,  771.     Nov.  23,  1844,  Q.  B. 

(z)  Doddington  v.  Bail  ward,  7  Dowl.  640.  (a)  See  Thorp  v.  Cole,  ante,  p.  12. 

(6)  2  Salk.  447,  cited  ante,  p.  12. 

(c)  Baker  v.  Townshend,  7  Taunt.  422.     S.  C.  1  Moore,  120. 

(d)  R.  v.  Rant,  Kyd  on  Awards,  64 ;  R.  v.  Coombs,  ib. 

(e)  1  Chitty's  Statutes,  33.  Note  {b)  to  9  &,  10  VV.  III.  c.  15. 
(/)  5  A.  &  E.  611),  ante  p.  16,  S.  C.  5  Dowl.  238. 
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[   20  ]  CHAPTER    II. 

WHO    MAY  REFER  MATTERS  TO  ARBITRATION. 

In  this  chapter  we  proceed  to  examine  who  are  the  persons  capable  of 
submitting  differences  to  arbitration. 

The  first  section  treats  of  those  who  are  interested  on  their  own  account 
in  the  matters  in  dispute;  the  second  investigates  the  powers  and  liabilities 
of  those  who  have  not  necessarily  any  personal  interest  but  act  rather  in 
the  capacity  of  agents  or  trustees  for  others  ;  while  the  third  enumerates 
some  classes  of  persons  who  derive  their  authority  to  refer  from  acts  of  Par- 
liament. 


SECTION  I. 

PERSONS  INTERESTED  IN  THE  SUBJECT  MATTERS. 

I.  Parties  capable  of  disposing  of  their  rights.'] — Every  one  capable  of 
making  a  disposition  or  release  of  his  right  can  make  a  submission  to  an 
award. (a)  But  those  who  are  attainted  or  outlawed  cannot  submit,  for  they 
have  no  property,  and  cannot  by  law  controvert  any  thing,  (i) 

Persons  that  cannot   contract  cannot  submit  to  arbitration.     Pursuant  to 
s.21  -,  this  leading  principle  it  is  broadly  laid  down  in  *the  older  authorities 
*-        J  that  femes  covert,  persons  compelled  by  threats  and  imprisonment, 
and  persons  professed  in  religion  cannot  submit. (c) 

II.  Femes  Covert.'] — Some  exceptions  exist  to  this  proposition,  as  far  as 
regards  femes  covert.  For  where  the  husband,  by  exile,  banishment,  abju- 
ration, or  profession  of  religion,  was  civiliter  mortuus,  the  wife  was  always 
held  capable  of  making  contracts,  and  acting  in  every  respect  as  a  feme  sole, 
and  consequently  might  be  a  party  to  a  reference. ((/) 

The  wife  of  a  felon,  transported  for  life,  would  be  equally  competent. (e) 
So  during  the  term,  the  wife  of  one  transported  for  seven  years  only. (J'') 
So  likewise  the  wife  of  an  alien  enemy,  but  not  of  alien  ami  ;  for  the  later 
decisions  seem  to  show,  that  it  is  only  where  the  absence  of  the  husband 
from  the  country  is  involuntary  that  the  law  invests  the  wife  with  a  sepa- 
rate character.(#) 

(a)  Corn.  Dig.  Arb.  D.  2.  (b)  Bac.  Ab.  Arb.  C. 

(c)  Bac.  Ab.  Arb.  C;  Com.  Dig.  Arb.  D.  2. 

{d)  Co.  Litt.  1,  Inst.  133,  a.;  Countess  of  Portland  v.  Prodgers,  2  Vern.  104. 

(c)  Ncwsome  v.  Bowyer,  3  P.  W.  37. 

(  f)  Sparrow  v.  Carruthcrs,  cited  in  Marsh  v.  Hutchinson,  2  B.  &.  P.  226  ;  also  in  Lean 
v.  Sohutz,  W.  131.  1197  ;  Carrol  v.  Blcncow,  4  Esp.  27. 

Ik)  Marsh  v.  Hutchinson,  2  B.  &  P.  2:20  ;  Harden  v.  Kcverbcrg,  2  M.Sc  W.  01  ;  Deerly 
v.  DuchesBof  Mazarine,  1  Salk.  116,  S.  C.  1  Lord  Raym.  117.  See  also,  Walford  v. 
Daches  e  di  Pienne,  2  Esp.  553;  Franks  v.  Duchessc  dc  Piennc,  2  Esp.  587 ;  Kay  v. 
Duchcsse  dc  Piennc,  3  Camp.  122  ;  Dc  Gaillon  v.  L'Aigle,  1  B.  &  P.  357. 
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Sometimes  by  local  custom,  as  in  the  city  of  London,  a  married  woman 
is  authorized  to  carry  on  business  as  a  sole  trader. (A)  It  is  apprehended 
she  might  refer  disputes  respecting'  her  business  to  arbitration. 

Where  a  married  woman  has  a  separate  estate  settled  to  her  separate  use, 
she  is  considered  in  equity, (i\  though  not  in  law, (A)  competent  to  act  con- 
cerning it,  in  all  respects  *as  a  single  woman.  But  where  she  is  r#  -. 
interested  in  real  estates,  which  are  not  settled  to  her  separate  use,  l  -I 
she  is  not  so  treated  even  in  equity.  In  one  instance  the  Court  of  Chancery 
refused  to  permit  a  reference  to  arbitration,  one  of  the  parlies  being  stated  to 
be  a  feme  covert,  interested  in  real  estate,  or  even  a  reference  to  the  master 
to  inquire  whether  it  would  be  for  her  benefit  as  in  the  case  of  an  infant. (A 
A  consent  of  a  married  woman  to  be  bound  by  an  award  already  made,  can- 
not bind  her  as  it  often  will  a  feme  sole.(m) 

Where  a  married  woman  has  been  a  party  to  a  submission,  and  an  award 
has  been  made,  a  court  of  law  will  refuse  to  set  aside  the  award,  on  the 
ground  that  she  is  not  bound  by  it,  at  the  prayer  of  a  party  to  the  submis- 
sion, who,  from  the  first,  was  cognizant  of  her  coverture,  for  he  never  should 
have  consented  to  refer  the  matters,  and  allow  her  to  become  a  party,  if  he 
intended  to  make  this  objection. (n) 

Whether  a  single  woman,  party  to  a  reference,  is  freed  from  liability  to 
an  attachment  for  disobedience  to  an  award  by  a  subsequent  marriage,  is 
considered  subsequently. (o) 

III.  Husband  and  Wife.'] — A  submission  between  a  wife  and  her  hus- 
band has  been  held  valid. 

The  Countess  of  Ross  had  instituted  a  suit  for  a  divorce,  in  the  Spiritual 
Courts  in  Ireland,  and  also  by  her  next  friend,  filed  a  bill  against  her  hus- 
band in  the  Irish  Court  of  Chancery  ;  all  matters  in  difference  between  the 
parties  were  referred,  and  the  award  was  confirmed  in  Chancery,  and  also 
on  appeal  in  the  House  of  Lords,  where  Lord  Redesdale  said,  "  It  had  been 
objected  to  the  award,  that  the  Countess  could  not  agree  to  the  submission 
so  as  to  bind  herself,  unless  she  had  been  separated  from  her  husband,  and 
her  next  friend  was  not  made  a  party  to  it.  But  it  appeared  to  him 
*that  there  was  nothing  in  the  objection,  as  the  award  was  founded  -. 

on  an  agreement  on  both  sides,  and  he  had  filed  a  cross  bill  against  L  -^ 
her,  which  she  had  answered,  so  that  under  the  circumstances  of  this  case 
she  was  to  be  regarded  quite  as  a  feme  sole,  and  there  was  no  occasion  to 
make  the  next  friend  a  party,  as  there  was  nothing  for  him  to  consent  to. 
He  must  act  entirely  as  the  wife  directed;  it  was  not  like  the  case  of  an 
infant  suing  by  a  next  friend. "(/>) 

A  submission  by  a  husband  and  a  trustee  of  the  wife,  of  all  matters  in 

(A)  Beard  v.  Webb,  2  B.  &  P.  93. 

(i)  Peacock  v.  Monk,  2  Ves.  Sr.  100;  Allen  v  Papworth,  1  Ves.  Sr.  163;  Pybus  v. 
Smith,  1  Ves.  189;  Dubois  v.  Hole,  2  Vern.  613  ;  Jones  v.  Harris,  9  Ves.  486  ;  Hulmc  v. 
Tenant,  1  Bro.  C.  C.  16  ;  Heatley  v.  Thomas,  15  Ves.  596  ;  Grigby  v.  Cox,  1  Ves.Sr.  517. 

(k)  Marshall  v.  Rutton,  8  T.  R.  545,  overruling  Corbctt  v.  Poclnitz,  1  T.  R.  5  ;  Beard  .v 
Webb,  2  B.  &  P.  93. 

(/)  Davis  v.  Page,  9  Ves.  350.  (m)  Evans  v.  Cogan,  2  P.  W.  450. 

(n)  In  re  Warner,  2  D.  &  L.  148. 

(o)  Anon.  1  Cromp.  265.     See  P.  Ill,  ch.  6,  s.  1,  d.  3. 

(p)  Bateman  v.  Olivia,  Countess  of  Ross,  1  Dow.  235. 
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difference  between  the  husband  and  wife,  including-  a  suit  for  a  divorce 
instituted  by  the  latter,  was  permitted  to  be  made  a  rule  of  the  Court  of 
Common  Pleas. (y) 

A  husband  may  submit  differences  respecting  the  chattels  he  has  in 
right  of  his  wife,  to  an  award,  for  he  may  dispose  of  them.(r)  So  he  may 
refer  his  claim  for  a  debt  upon  a  bond  made  to  his  wife  before  coverture, 
and  the  award  will  bind  the  wife  after  his  death  ;(s)  for  an  award  in  the 
husband's  favour  respecting  chattels,  real  or  personal,  claimed  in  right  of 
the  wife,  amounts  to  a  sort  of  judgment,  and  operates  as  a  reduction  of 
them  into  possession. (/)  If  the  husband  only  submit,  it  is  sufficient  to 
bring  before  the  arbitrator  a  question  relating  to  a  debt  due  from  the  wife 
as  executrix  or  administratrix,  for  the  husband  is  chargeable  with  it  by  the 
marriage. (?<)  So  a  submission  is  good  by  a  husband  only  of  a  lease  for 
years,  which  his  wife  has  as  executrix;  and  the  award  will  bind  her  after 
his  death. (x) 

When  a  husband  has  contracted  to  sell  his  wife's  interest  in  real  estates, 
at  a  price  to  be  fixed  by  arbitration,  equity  has,  in  some  instances,  decreed 
r  *>>j.1  mm  t0  Procure  ner  t0  Jom  in  *conveying  the  lands,  on  the  principle 
L  -J  that  he  might  be  presumed  to  have  gained  her  consent  before  the 
bargain  was  made.  Lord  Eldon  has,  however,  expressed  doubts  of  the 
propriety  of  that  course,  as  the  policy  of  the  law  is,  that  a  married  woman 
is  not  to  part  with  her  property  but  by  her  own  free  will.fy)  Whether 
he  is  liable  to  an  attachment  for  refusing  to  pay  a  sum  which  an  award 
had  ordered  his  wife  to  pay  before  her  marriage,  is  doubtful. (2) 

IV.  Infants.] — If  an  infant  submit  to  arbitration,  he  may  execute  or 
avoid  it  at  his  election,  as  he  may  most  of  his  other  contracts. (a)  In  an 
old  case,  an  infant's  submission  was  said  to  be  void, (6)  and  not  voidable 
only  as  it  is  now  considered.  If  a  man  of  full  age  is  jointly  bound  with 
an  infant  to  stand  to  an  award,  such  obligation  will  bind  the  former.(c)  A 
father  or  guardian  may  bind  himself  that  an  infant  son  or  ward  shall  per- 
form an  award. (</]     But  if  the  award  directs,  that  on  payment  by  defendant 

(9)  Soilleux  v.  Herbst,  2  B.  &  P.  444. 

(r)  Bac.  Ab.  Arb.  C.  ;  Smith  v.  Ward,  Styles,  351. 

(s)  Com.  Dig.  Arb.,  D.  2  ;  March,  17. 

(0  Williams,  Exors.  538,  687  ;  1  Rolle  Ab.  Arb.  245,  D.  Sec  also,  1  Roper  on  Hus- 
band  &  Wife,  185.219,  2d  Ed.;  Hunter  v.  Rice,  15  East,  100;  Oglander  v.  Baston,  1 
Vern.  396. 

(a)  Com.  Dig.  Arb.,  D.  2  ;  1  Rolle  Ab.  246,  2. 

(x)  Com.  Dig.  Arb.  D.  2  ;  Bac.  Ab.  Arb.,  C. ;  Lumlcy  v.  Hutton,  Rolle  Rep.  269,  Cro- 
Jac.  447. 

(y)  Emery  v.  Wasc,  5  Vcs.  846,  8  Ves.  504  a. ;  Berry  v.  Wade,  Cas.  Temp.  Finch, 
180. 

(z)  Anon.  1  Cromp.265,  3d  Ed.     See  P.  Ill,  ch.  6,  s.  1,  d.  3. 

(a)  Bac.  Ab.  Arb.  C. ;  Corn.  Dig.  Arb.  D.  2  ;  Godfrey  v.  Wade,  6  Moore,  488;  Harvey 
v.  Ashley,  3  Atk.  607  :  Holt  v.  Ward,  Fitzgibbon,  175.  275. 

(b,  Rudston  v.  Yates,  March,  111.111,1  Rolle,  Ab.  Arb.  A.  268. 

(c)  Com.  Dig.  Arb.  D.  2  ;  Bean  v.  Newbury,  1  Lev.  139. 

(</)  Gill  v.  Russell,  Freern.  62.  149  ;  Roberts  v.  Ncwbold,  Comb.318;  Bowyer  v.  Blork- 
sidgc,  3  Lev.  17. 
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of  a  sum  of  money,  the  infant  shall  execute  a  release,  though  the  submis- 
sion to  which  he  is  a  party  may  be  good,  as  it  may  be  for  his  benefit,  yet 
the  award  will  be  void,  as  an  infant  cannot  execute  a  binding  release  ;  and 
the  father  will  be  enabled  to  enforce  the  arbitration  bond  ngainst  the  defen- 
dant, (e)     An  infant  may  be  directed  by  the  award  to  pay  costs. (f\ 

Equity,  it  has  been  said,  will  not  decree  an  award  to  bind  an  infant,(g-) 
but  the  rule  is  not  without  an  exception. (/t) 

*When  an  infant  is  a  party  to  a  suit  in  Chancery,  the  court  will  #  _  -, 
refer  it  to  the  master  to  ascertain  whether  it  would  be  for  the  L  -" 
infant's  benefit  that  the  suit  should  be  submitted  to  arbitration,  and  will 
make  an  order  in  accordance  with  the  master's  report. (t) 

If  the  object  which  the  parties  had  in  view  when  they  agreed  to  refer, 
fails,  and  cannot  be  obtained  by  a  reference,  by  reason  that  certain  infants 
ought  to  have  been  made  parties,  who  could  not  be  made  so  by  law,  the 
whole  submission  is  void.(/c)  This  doctrine  is  the  foundation  of  the  follow- 
ing decision  : — The  attorneys  engaged  in  a  suit  in  which  there  were  infant 
plaintiffs  suing  by  their  next  friends,  referred  it  to  arbitration,  but  the  Court 
of  King's  Bench  held  that  the  attorneys  had  no  sufficient  authority  to  refer 
on  behalf  of  the  infant  plaintiffs,  or  to  bind  the  next  friends  of  the  infants 
when  they  should  come  to  maturity,  that  as  the  submission  failed  in  one 
important  point,  it  consequently  was  not  good  for  the  rest,  and  that  the 
award  was  void  for  the  want  of  mutuality. (A  There  was  a  clause  in  the 
submission,  empowering  the  arbitrator  to  make  one  or  more  awards,  but 
that  was  not  noticed,  in  the  argument.  In  a  later  case,  a  similar  clause 
was  much  relied  on  to  show  that  the  object  of  the  parties  was  not,  that  the 
arbitrator  must  decide  every  point,  in  order  that  his  decision  on  one  should 
be  binding.  That  case  bears  also  materially  on  the  point  of  mutuality 
more  immediately  under  consideration.  There  a  cause,  and  all  matters  in 
difference  in  law  and  equity,  were  referred.  Two  equity  suits  were  pend- 
ing, in  which  the  parties  to  the  action  were  concerned,  and  also  certain 
infants  were  interested.  It  was  urged  that  the  submission  was  not  mutual, 
because  infants  were  parties  to  the  suits,  and  were  not  bound  nor  could  be. 
In  delivering  judgment  in  favour  of  the  award,  *Parke  B.,in  respect  #9ft-| 
of  that  objection,  observed,  » If  it  be  argued  that  the  agreement,!-  '  •* 
on  behalf  of  all  the  parties  to  all  the  suits  to  give  the  arbitrator  power  to 
decide,  was  a  part  of  the  consideration,  and  that  the  want  of  the  binding 
consent  of  the  infant  parties,  caused  a  failure  of  the  consideration,  the 
answer  is,  that  all  the  parties  well  knew  that  there  were  infant  parties,  and 
as  they  must  be  presumed  to  know  the  law,  they  knew  that  they  were  not 
bound  by  the  attorney's  consent  on  their  behalf,  and  therefore  they  had  all 
the  consideration  which  they  had  stipulated  for;  and  the  consent  of  those 

(e)  Knight  v.  Stone,  W.  Jones  Rep.  164,  S.  C.  Stone  v.  Knight,  Latch.  207,  Noy,  93. 

(/)  Proudfoot  v.  Poile,  3  D.  &  L.  524. 

(g)  Cavendish   v. ,  Eq.  Cas.  Ab.  49;  S.  C.  1    Cas.  in  Chancery,  279  ; 

Evans  v.  Cogan,  2  P.  W.  450. 

(  h)  Bishop  of  Bath  and  Wells  v.  Hippesley,  cited  in  Harvey  v.  Ashley,  3  Atk.  607. 
See  P.  lll,ch.4,  s.  l,d.  2. 

(i)  Davis  v.  Page,  D  Ves.  350.     See  also  Dowse  v.  Coxe,  10  Moore,  286. 

(k)  Thorp  v.  Cole,  4  Dowl.  457,  S.  C.  2  C.  M.  &  R.  367. 

(Z)  Biddell  v.  Dowse,  6  B.  &  C.  255,  in  error  from  C.  P.  S.  C.  9  D.  &  R.  404.  See  case 
below,  reported  Dowse  v.  Coxe,  10  Moore,  272,  S.  C.  3  Bing.  20. 
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parties  who  could  and  did  consent,  was  a  sufficient  consideration,  in  point 
of  law,  for  their  promise. "(m) 

In  another  case,  where  the  objection  was  that  some  of  the  parties  whose 
interests  were  referred,  were  not  of  full  age;  and  that  two  persons,  one  of 
them  a  defendant  in  the  replevin  suit  referred,  the  other  a  lessor  of  the 
plaintiff  in  one  of  the  ejectments  referred,  were  not  parties  to  the  submis- 
sion, Coleridge,  J.,  said,  "the  party  entering  into  the  reference,  cannot  enti- 
tle himself  to  this  relief  on  these  grounds  ;  he  must  be  taken  to  have 
known  who  were  the  parties  to  the  actions,  to  which  he  himself  is  a  party, 
and  to  the  submission  which  he  enters  into,  and  it  would  be  most  unjust 
to  allow  him  to  take  the  chance  of  an  award  in  his  favour  ;  and  that  fail- 
ing, to  claim  to  set  aside  the  whole  proceedings  for  a  defect  in  the  submis- 
sion, of  which  he  had  full  cognizance  when  he  entered  into  it."(n) 

In  a  late  case  it  was  held  to  be  no  objection  to  an  award,  that  some  infant 
legatees  under  a  will,  were  not  parties  to  or  bound  by  a  reference,  which 
related  to  their  trust  estate. (o) 

V.  Partners  and  parties  with  joint  interests."] — If  a  man  submit  for 
r  *n~  -i  himself  and  his  partner  all  matters  in  difference  between  the  part- 
L  J  nership  and  another,  the  partner  submitting  shall  be  bound  to  per- 
form the  award  ;  but  the  other  shall  not,  because  he  is  a  stranger  to  the 
award.  If,  however,  the  latter  refuse,  it  is  a  breach  of  the  submission  by 
the  partner  who  agreed  to  the  reference. (p) 

The  same  rule  prevails  in  the  case  of  a  general  partnership,  as  well  as 
in  the  case  of  a  partnership  in  a  particular  transaction.  There  is  no  im- 
plied authority  in  either  case  for  some  of  the  partners  to  bind  the  others  by 
a  submission  to  arbitration  made  without  their  knowdedge  or  assent ;  for  it 
forms  no  part  of  the  transaction,  in  which  they  are  jointly  engaged,  and 
joint  contractors  can  only  be  made  responsible  for  transactions  arising  in  the 
way  of  their  business  or  employment.  It  is  not,  however,  necessary  that 
that  assent  must  be  given  in  any  particular  form  of  words,  nor  is  it  required 
to  be  made  under  the  hand  of  the  co-partner.  All  that  is  necessary  is,  that 
there  should  be  some  evidence  of  an  actual  authority  conferred.  Such  a 
power  does  not  arise  out  of  the  relation  of  partnership,  and  is  not,  therefore, 
to  be  inferred  from  such  relation. "(17) 

Even  the  individual  partners  who  are  parties  to  the  reference,  are  some- 
times not  bound  by  the  award.  Thus  where,  by  a  deed  of  covenant 
purporting  to  have  been  made  between  several  persons  who  were  partners, 
the  partnership  accounts,  and  all  matters  in  difference  between  the  parties 
or  any  two  of  them  were  referred,  and  two  only  of  the  partners  executed 
the  deed,  an  award  deciding  on  a  separate  claim  between  the  two  who 
executed  was  not  held  binding  upon  them,  as  the  consideration  to  each  to 
execute  his  own  submission  was  the  submission  of  all  the  others,  and  until 
all  had  executed  the  deed,  the  arbitrators  had  no  authority. (r) 

(m)  Wrightson  v.  By  water,  3  M.  &  W.  199. 

(n)  Jones  v.  Powell,  6  Dowl.  483.  (0)  Warner  In  re,  2  D.  &.  L.  148. 

( l<    Bac.  Ah.  Arh.  C.  ;  Com.  Dig.  Arb.  D.  2 ;  Strangford  v.  Green,  2  Mod.  228.  v 

lq  St,  ad  v.  Salt,  10  Moore,  389,  S.  C.  .'i  Bing.  101  ;  Adams  v.  Bankhart,  1  C,  M.  &.  R. 
C^l  ;  Burnall  v.  Minoi,  4  Moore,  .'HO;  Wood  v.  Thompson,  Rol.  Ab.  Arb.  F.  11,  p.  249. 
Sec  Boyd  v.  Kinmrrson,  2  A.  &  E.  184. 

(r;  Antram  v.  Chace,  15  East,  209;   Adams  v.  Bankart,  1  C.  M.  &.  R.  631. 


WHO     MAY     REFER.  79 

In  general,  a  man  is  bound  by  an  award  which  he  submits  to  for  _  ¥  -. 
another.(s)  Thus,  if  the  parson  on  the  one  hand,  and  some  of  the  L  '  J 
parishioners  on  the  other  hand,  in  behalf  of  themselves  and  the  rest  of  the 
inhabitants  of  the  parish,  but  without  the  authority  of  the  rest  submit  to 
arbitration  by  bond,  the  parishioners  submitting  shall  alone  be  answerable 
for  a  breach  of  the  award  by  any  of  the  other  parishioners. (/) 

VI.  Corporations,  sole  and  aggregate."] — It  is  stated  in  the  Year  Books 
that  an  award  made  on  the  submission  of  a  preceding  prior  shall  bind  his 
successor,(w)  but  it  is  clear  that  a  rector  who  refers  a  question  respecting 
the  amount  of  tithes  cannot  so  provide  that  the  award  shall  be  conclusive 
beyond  his  own  incumbency  of  the  living. (.r) 

As  to  certain  references  by  statute  by  rectors  concerning  their  houses  or 
glebe  lands,  and  by  bishops,  deans,  and  chapters,  and  others,  respecting  the 
boundaries  of  their  estates,  see  the  following  section. 

Churchwardens  and  overseers  may  refer  to  an  arbitrator  whether  they 
or  the  party  rated  are  to  pay  the  costs  of  preparing  to  litigate  an  appeal 
against  a  poor-rate,  though  they  may  not  refer  the  validity  of  the  rate 
itself,  (y) 

Corporations  aggregate  may  be  parties  to  a  reference.  In  a  recent  case 
it  was  discussed  whether  the  attorney  of  a  corporation  required  a  special 
authority  under  the  corporate  seal  to  empower  him  to  refer  a  cause  ;  at  all 
events  a  subsequent  ratification  of  his  acts  under  the  corporate  seal  is  suffi- 
cient, (z)  *The  reference  must  be  an  act  of  the  corporate  body.  _  -, 
A  dean  without  the  chapter,  a  mayor  without  his  commonalty,  L 
the  master  of  a  college  or  hospital  without  his  fellows,  cannot  submit  to  an 
award,  for  the  submission  has  the  force  of  a  contract,  and  they  cannot 
contract  without  them. (a)  But  where  the  body  corporate  properly  enter 
into  a  submission,  the  award  is  binding  upon  them. 

The  Court  of  Chancery  has  on  several  occasions  enforced  an  award 
against  an  eleemosynary  corporation. (&) 

It  may  here  be  proper  to  remark,  that  in  suits  in  equity  respecting 
charity  property,  the  court  will  not  permit  a  reference,  however  advisable 
such  a  course  may  seem,  unless  the  Attorney-general  gives  bis  consent. (c) 

VII.  Parlies  interested,  added."] — It  often  happens,  when  a  cause  is 
referred,  that  a  third  party  is  made  a   party  to  the  submission,  and   under 

(s)  Bac.  Ab.  Arb.  C  ;  Alsop  v.  Senior,  2  Keb.  707.  718;  Shelf  v.  Bailey,  Com.  Rep. 
133;  Bacon  v.  Duburry,  1  Ld.  Ravm.  246,  S.  C.  Salk.  70,  Skin.  679,  Carth.  412,  Comb. 
439,  12  Mod.  129. 

{t)  Bac.  Ab.  Arb.  C;  Mudy  v.  Osam,  Litt.  30. 

(w)  Rolle,  Ab.  Arb.  263,  A.  3,2  H.  4,  4,  b. 

\x)  Attorney  General  v.  Cliomley,  2  Eden,  C.  C.  304,  Amb.  510  ;  Prosser  v.  Goringe,  3 
Taunt.  425. 

{y)  Thorp  v.  Cole,  4  Dowl.  457  ;  S.  C.  2  C.  M.  &  R.  367,  S.  C.  in  error,  1  M.  &  W  531. 

(?)  Mayor  of  Ludlow  v.  Charlton,  E.  T.  1845,  Ex.;  Attorney  General  v.  Clements,  1 
Turn.  &  R.  58. 

(«)  Bac.  Ab.  Arb.  C.  21  Ed.  IV.  13. 

(b)  Attorney  General  v.  Clements,  1  Turn.  &  R.  58 ;  see  P.  Ill,  cb.  4,  s.  3,  d.  1. 

(c)  Attorney  General  v.  Fca,  4  Madd.  274  ;  Attorney  General  v.  Hewitt,  9  Ves.  232  ; 
Prior  v.  Hembraw,  8  M.  &  W.  873. 
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some  forms  of  submission  the  arbitrator  has  been  held  warranted  in  treating 
him  as  a  party  to  the  cause  itself,  (d)  Even  when  not  inserted  as  a  party 
in  the  order  of  reference,  his  assent  to  the  proceedings  will  in  many  cases 
preclude  him  from  disputing  his  obligation  to  abide  by  the  award. (e) 

Where  a  submission  has  in  the  first  instance  been  made  between  two,  a 
third  party  may  be  added  afterwards,  and  the  reference  may  proceed  as  if 
all  three  had  been  parties  to  the  original  order  of  reference. \f\ 

,  ,  Subsequent  consent  to  the  award  by  a  party  interested  in  *the 
L  '  -•  subject-matter  of  it,  will  in  equity  often  have  the  effect  of  bindino- 
his  interests. (o-) 

Even  acquiescence  may  render  a  person  concluded  by  the  terms  of  an 
award.  Thus,  where  the  landlords  of  two  adjoining  estates  let  on  lease 
referred  to  a  surveyor  to  determine  and  stake  out  a  disputed  boundary 
between  their  respective  properties,  the  tenant  of  one  estate  who  by  his 
conduct  assented  to  the  surveyor's  staking  out  the  line,  was  held  bound  by 
the  decision  of  the  surveyor  as  if  he  had  been  an  original  party  to  the 
submission. (A) 

So  far  has  this  principle  been  carried  that  a  third  party  having  a  claim 
on  a  subject  of  reference  between  A.  &  B.,  and  not  bringing  forward  his 
claim,  was  held  in  equity  bound  by  the  award. (t) 


SECTION  II. 

PERSONS    NOT    INTERESTED    IN    THE    SUBJECT    MATTERS. 

I.  Authorized  agent.] — The  parties  to  a  submission  of  whom  we  have 
hitherto  treated  are  those  who  are  personally  bound  by  the  award,  and 
whose  immediate  interests  form  the  subject  of  reference. 

We  now  come  to  consider  a  class  of  parties,  who  have  no  interest  of 
their  own  in  the  matter  in  dispute,  but  who  nevertheless  sometimes  incur 
a  personal  liability. 

If  a  man  authorize  another  on  his  behalf  to  refer  a  dispute  between  him- 
r  *qi  -i  se'f  ana"  a  third  party,  an  award  consequent  on  *such  submission  is 
J  binding  on  the  principal  alone,  and  it  is  no  objection  that  the  agent 
had  no  interest  in  the  subject  of  the  dispute.  But  if  the  agent  expressly 
bind  himself  for  the  performance  of  the  principal,  not  only  the  principal 
who  authorized  him,  but  the  agent  himself  is  bound  by  the  award. (a) 

(d)  Hawkins  v.  Benton,  2  D.  &  L.  4G5,  S.  C.  15  L.J.  N.  S.  139,  Q.  B. ;  Rogers  v.  Stan- 
Ion,  7  Taunt.  575  n. ;  Morgan  v.  Miller,  6  Bing.  N.  C.  1G8 ;  Prosscr  v.  Goringe,  3  Taunt. 
425  ;  Nickalls  v.  Warren,  9  .Tur.  10. 

(e)  fJunton  v.  Nurse,  5  Moore,  259,  ( f)  Winter  v.  Munton,  2  Moore,  723. 
<g)  Evans  v.  Cogan,  2  P.  W.  450.                     (A)  Taylor  v.  Parry,  1  M.  &  G.  604. 
(i)  Govett  v.  Richmond,  7  Sim.  1  ;  sec  P.  1 1 1,  c.  4,  s.  1,  d.  2. 

(a)  Bac.  Ab.  Arb.  C. ;  Dyer,  216  b.  Cayhill  v.  Fitzgerald,  1  Wils.  28,  58.  Com.  Dig. 
Arb.  D.  2. 
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A  party  to  whom  debts  had  been  equitably  assigned,  and  who  was 
authorized  under  a  power  of  attorney  to  receive  and  compound  for  the 
same,  having  submitted  to  arbitration  the  matters  in  difference  between  his 
principals  and  one  of  their  debtors,  was  held  entitled  to  maintain  an  action 
in  his  own  name  for  the  sum  awarded  in  his  favour. (6) 

It  often  becomes  a  question  whether  a  person  who  is  agent  for  some  pur- 
poses is  so  for  the  purpose  of  binding  his  principal  by  a  reference.  A 
person  who  underwrites,  and  settles  losses  for  another,  has  an  implicit  autho- 
rity from  him  to  refer  to  arbitration  a  dispute  about  a  loss.(c) 

When  a  member  of  a  partnership  firm  gave  his  son  a  power  of  attorney 
to  act  upon  his  behalf  in  dissolving  the  partnership,  with  authority  to 
appoint  any  other  person  as  he  might  see  fit,  it  was  held  that  this  gave  the 
son  power  to  submit  the  accounts  to  arbitration. (f/)  Consignees  of  goods 
were  by  agreement,  after  deducting  their  advances,  charges,  and  commis- 
sions, to  pay  over  the  balance.  When  the  goods  arrived,  the  captain  of  the 
ship,  the  agent  of  the  party  entitled  to  the  balance,  who  was  then  a  bank- 
rupt, wrongfully  refused  to  deliver  them.  No  assignees  had  been  appointed. 
The  consignees  were  held  authorized  to  sue  the  captain  and  also  to  submit 
the  action  to  arbitration,  and  to  deduct  the  costs  of  both  action  and  reference 
from  the  balance  to  be  paid  over.(e) 

*II.    Attorneys  and  Solicitors.] — Attorneys  and  solicitors  are  , 

agents  who  are  clothed  with  peculiar  powers  of  affecting  their  L  l  -I 
clients'  interests. 

When  a  person  has  given  an  attorney  any  general  authority  to  act  for 
him  in  legal  proceedings,  the  courts  have  always  been  inclined  to  hold  him 
bound  by  his  attorney's  acts,  and  yield  with  reluctance  to  any  complaint 
that  the  attorney  has  acted  beyond  or  contrary  to  the  authority  given  him 
in  consenting  to  a  reference^/) 

On  one  occasion,  Best,  C.  J.,  seems  to  have  assumed  as  clear,  that  an 
attorney  in  a  cause  has  power  to  refer  the  cause,  whatever  be  his  authority 
as  to  matters  out  of  it,  and  that  attornej^s  for  the  parties  generally  have 
power  to  refer  all  matters  in  difference. (g)  In  another  instance,  where  it 
was  necessary  to  prove  at  Nisi  Prius  that  all  the  members  of  a  firm  had 
assented  to  a  parol  submission,  the  arbitrator  stated  in  the  witness-box  that 
he  had  been  requested  by  one  partner  only  to  undertake  the  arbitration, 
that  the  defendants  had  never  personally  attended,  but  were  represented  at 
the  reference  by  their  attorney,  A.  B.  Taunton,  J.,  in  summing  up  to  the 
jury,  said,  that  A.  B.  having  acted  as  attorney  for  the  defendants,  they 
must  be  taken  to  be  bound  by  his  acts. (A) 

Even  where  a  defendant  swore  that  she  had  expressly  desired  her 
attorney  not  to  consent  to  a  rsference,  and  that  no  step  had  been  taken  in  it 

(b)  Banfill  v.  Leigh,  8  T.  R.  671.  (c)  Goodson  v.  Brooke,  4  Camp.  163. 

(rf)  Henley  v.  Soper,  8  B.  &  C.  16  ;  S.  C.  2  M.  &  R.  155. 

(e)  Curtis  v.  Barclay,  5  B.  &  C.  141. 

(/)  Latuch  v.  Pasherante,  1  Salk.  86 ;  buckle  v.  Roach,  1  Chitt.  193;  Bodington  v. 
Harris,  1  Bing.  187;  Jamieson  v.  Binns,  In  Re,  4  A,  &  E.  945;  Paull  v.  FauH,2C.&  M. 
235. 

(g)  Dowse  v.  Coxe,  3  Bing.  20.  See  Faviell  v.  East.  Count.  Railway  Comp,  L.  J., 
Exch.  233.  297. 

(/«)  Adams  v.  Bankart,  1  C.  M.  &  R.  681. 
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except  the  appointment  of  a  meeting,  the  court  refused  the  application  to 
set  aside  the  Nisi  Prius  order  of  reference,  and  Mansfield,  C.  J.,  said, 
"Here  is  an  express  agreement  to  refer,  properly  entered  into  by  counsel 
and  attorney  ;  it  is  now  said  they  had  no  authority  to  enter  into  that  agree- 
ment;  if  so  the  defendant's  remedy  is  by  action  against  her  attorney. "(z") 

_  -.  In  a  more  recent  case  against  a  land  steward  defended  by  *the 
L  l  J  landlord,  the  attorney  had  agreed  to  an  order  of  Nisi  Prius  com- 
promising that  action,  and  also  other  actions  between  the  plaintiff  and  the 
landlord  ;  a  motion  was  made  to  set  aside  the  order  on  the  ground  that  the 
attorney  had  no  authority  to  bind  the  landlord  by  such  an  arrangement,  and 
it  was  argued  that  employing  an  attorney  in  a  cause  gives  him  no  authority 
to  refer  all  matters  in  dispute  between  the  parties;  but  the  court  said  it 
was  constantly  done,  and  refused  to  interfere  in  a  summary  way.(/c) 

The  attorney's  consent  to  an  enlargement  of  time  binds  the  client. (/) 

A  judge's  order  referring  a  cause  may  be  made  a  rule  of  court  without 
any  consent  on  the  part  of  the  client.  If  the  attorney  consents  for  him  it  is 
enough,  (m) 

The  acts  of  the  attorney's  town  agent  are  as  binding  en  the  client  as  the 
acts  of  the  attorney  himself.(n) 

But  a  confidential  clerk  of  an  attorney  is  not  competent  to  bind  his  prin- 
cipal or  the  client  by  consenting  to  the  appointment  of  an  umpire  by 
lot.(o) 

A  distinction  was  formerly  taken,  which,  however,  may  well  be  doubted 
now  between  the  authority  of  a  solicitor  and  attorney.  It  was  said  that  the 
assent  of  a  solicitor  to  a  reference  by  an  order  of  a  court  of  equity  was  not 
obligatory  on  the  client  without  his  actual  concurrence,  though  in  the  same 
case  it  was  admitted  that  such  a  reference  by  rule  of  Nisi  Prius  would  bind 
him.(jo) 

Like  other  agents,  attorneys  bind  themselves  by  a  submission  if  they 
expressly  contract  to  be  bound, (q\  and  when  they  submit  without  authority 
they  alone  are  bound. (r) 

-,  *It  seems  not  yet  decided  whether,  when  a  corporation  is  a  party 
L  -1  to  an  action,  the  attorney  can  bind  them  by  a  reference  without  a 
special  authority  under  seal.  A  cause  in  which  a  corporation  was  plaintiff 
was  referred.  After  some  steps  had  been  taken  in  the  reference  the 
defendant  discovered  that  the  attorney  of  the  corporation  had  no  retainer 
under  seal.  He  consequently  applied  to  have  the  order  of  reference  set 
aside  unless  the  corporation  would  ratify  under  seal  the  proceedings  of 
their  attorney.  This  they  in  fact  did  before  the  argument  ;  and  the  court 
refused  to  determine  how  far  a  retainer  under  seal  was  necessary  for  the 
ordinary  purposes  of  a  cause  or  a  special  authority  for  a  valid  submission, 

(i)  Filmcr  v.  Dclbcr,  3  Taunt.  486. 

(*)  Thomas  v.  Hcwcs,  2C.&M.  519.  (1)  R.  v.  Hill,  7  Price,  636. 

(m)  Paull  v.  Baull,  2  Dowl.  340.  (n)  Griffith  v.  Williams,  1  T.  R.  710. 

(o)  Greenwood  v.  Titterington,  In  re,  9  A.  &  E.  699. 

(p)  Bac.  Ab.  Arb.  C;  Colwel  v.  Child,  Cas.  in,  Ch.  86,  1  Ch.  Rep.  104.  See  Furnival 
v.  Bogle,  4  Russ,  142. 

(7)  Com.  Dig.  Arb.  D.  2 ;  Cayhill  v.  Fitzgerald,  1  Wils.  25.  58 ;  Ivcson  v.  Conington, 
1  B.  &.C.  ICO. 

fr)  Bac.  Ab.  Arb.  C.  Bacon  v.  Dubarry,  1  Salk.  70 ;  S.  C.  1  Lord  Raym.  246 ;  Comb. 
439 ;  Carth.  412  ;  but  see  Anon.  6  Mod.  16,  and  Wade  v.  Stanley,  1  Jac.  &  W.  674. 
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on  a  mere  question  of  costs,  and  Pollock,  C.  B.,  distinguished  the  case  of 
Arnold  v.  Mayor  of  Poole, (s)  by  saying  that  that  case  showed  a  retainer 
under  seal  was  necessary  to  enable  the  attorney  to  recover,  but  not  that  it 
was  necessary  in  order  that  the  corporation  should  be  bound. (/) 

The  attorneys  of  the  parties  to  an  appeal  against  a  poor-rate  at  the 
Quarter  Sessions  have  sufficient  authority  to  refer  the  question  to  arbitra- 
tion, (m) 

When  infants  sue  by  their  next  friends  in  Chancery,  the  attorneys  in  the 
suit  have  no  authority  to  bind  the  infants  by  a  reference,  or  the  next  friends 
of  the  infants,  for  the  due  performance  of  the  award  by  the  infants. (a?) 

III.  Coansel.~] — A  reference  by  the  consent  of  a  counsel  in  a  cause  will, 
it  is  apprehended,  in  general  be  binding  on  the  party  he  represents. 

A  counsel  appeared  to  consent  to  a  compromise  of  a  suit  on  behalf  of  one 
of  the  parties.  Some  doubt  being  suggested  whether  the  counsel  was 
authorized  by  the  party  to  the  suit,  the  instructions  not  being  given  by  the 
solicitor  she  had  formerly  employed,  Lord  Chancellor  Eldon  said,  »It  is  for 
the  counsel  to  consider  whether  he  is  authorized  to  *give  his  con- 
sent for  the  widow.  If  he  does,  I  must  act  upon  it,  and  she  will  be  L  °  -I 
bound  by  it.(t/) 

That  decision  of  Lord  Eldon  was  relied  upon  in  the  following  case  : — 
A  counsel  in  a  suit  in  equity,  in  the  absence  of  his  solicitor  and  of  the 
client  from  the  court,  consented  to  an  order  being  drawn  up  on  certain 
terms  proposed  by  the  other  side.  When  the  client  was  informed  of  it  he 
strongly  objected  to  the  terms,  and  moved  to  have  the  order  rescinded. 
The  case  was  several  times  brought  before  Lord  Lyndhurst,  C.,who  stated 
his  opinion,  that  a  party  was  bound  by  the  consent  of  his  counsel  given  in 
court,  though  they  had  no  instructions  to  consent,  if  they  were  at  the  time 
apprized  of  all  those  facts,  of  which  the  knowledge  was  essential  to  the 
proper  exercise  of  their  discretion,  but  that  he  would  be  relieved  from  an 
order  made  by  such  consent  if  they  gave  that  consent  in  ignorance  of 
material  circumstances.  He  also  intimated,  that  if  the  solicitor  had  been 
in  court,  and  with  a  full  knowledge  of  all  the  facts  of  the  case  had  assented 
to  the  arrangement,  it  would  have  bound  his  client ;  and  that  if  the  soli- 
citor when  he  heard  of  the  order,  had  dissented  from  it,  it  was  his  duty  to 
have  given  immediate  notice  of  his  objection  ;  that  by  not  doing  so  he  would 
be  taken  to  have  adopted  it,  and  his  client  would  be  bound.  Affidavits, 
however,  were  admitted  to  show  that  the  counsel  had  not  all  the  proper 
facts  before  them,  and  that  there  had  been  no  laches  in  objecting  on  the 
part  of  the  solicitor,  and  consequently  the  order  was  rescinded. (z) 

The  principle  that  parties  are  bound  by  the  consent  of  their  counsel  has 
been  recognized  in  a  late  case,   where  a  petition  to  restore  a  petition  dis- 

(s)  4  M.  &  G.  860. 

{t)  Mayor  of  Ludlow  v.  Charlton,  E.  T.  1845,  Ex.  See  Faviell  v.  East.  Count.  Railway 
Comp.,  L.  J.,  Exch.  223.  297,  cited  post,  597. 

(a)  R.  v.  JJ.  Northampton,  2  Bott.  pi.  936;  S.C.  Cald.  30. 

(x)  Biddell  v.  Dowse,  6  B.  &  C.  255. 

ly)  Mole  v.  Smith,  1  Jac.  &  W.  673.  See  R.  v.  Corporation  of  Helston,  10  Mod.  202. 
Gresley  on  Evidence,  458,  2d  ed.  College  v.  Horn,  3  Bing.  119  ;  Elworthy  v.  Bird,  1 
Taml.  43. 

(z)  Furnival  v.  Bogle,  4  Russ.  142. 
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missed  by  consent  upon  the  ground  that  no  authority  had  been  given  to 
counsel  to  consent,  was  dismissed  with  costs. (a) 

Counsel  seem  to  have  equal  authority  in  Scotland.  On  the  trial  of  two 
r  *op  ~|  cross  actions  in  the  Scotch  courts,  the  counsel  *had,  at  the  sugges- 
■-  '  J  tion  of  the  judge,  agreed  to  refer  them, and  had  subscribed  a  minute 
of  judicial  reference  referring  them  to  A.  B.,  or  failing  him,  to  any  arbitra- 
trator  to  be  named  by  the  Lord  President.  A  party  sole  plaintiff  in  one, 
and  sole  defendant  in  the  other  action,  in  the  course  of  the  day,  protested 
against  the  reference,  and  moved  the  court  to  discharge  it,  alleging  that  he 
was  not  aware  of  the  terms  of  it,  and  was  taken  by  surprise,  adding,  (what 
was  the  fact,)  that  A.  B.  declined  the  reference.  But  the  Lord  President 
and  lords  of  first  division,  before  whom  the  matter  was  heard,  admitted  the 
reference,  and  appointed  another  arbitrator  in  the  place  of  A.  B. 

In  the  course  of  the  same  cause,  however,  an  order  made  by  the  con- 
sent of  counsel  only  was  rescinded.  For  after  an  award  was  made  the 
matter  was  brought  by  appeal  before  the  House  of  Lords.  On  the  hearing 
of  the  appeals,  they  were  at  the  suggestion  of  the  lords  present  withdrawn 
upon  terms  consented  to  by  the  counsel  of  the  parties,  and  embodied  in 
an  order  of  the  House.  That  order  was  rescinded  upon  petition  of  the 
appellant's  agent,  stating  that  he  had  not  considered  the  terms  of  the 
compromise  when  the  counsel  consented  to  it,  and  the  appeals  were 
reheard. (6) 

IV.  Executors  and  administrators.'] — An  executor  or  administrator  may, 
as  such,  submit  to  arbitration  matters  relating  to  the  estate  of  the  deceased, 
but  if  the  arbitrator  does  not  award  as  much  as  he  would  be  entitled  to  at 
law,  it  will  be  a  devastavit  for  the  residue. (c) 

Entering  into  a  submission  relating  to  matters  in  difference  between  the 
deceased  and  another  without  the  executor's  protesting  against  the  refer- 
ence being  taken  as  an  admission  of  assets  will  amount  to  such  an  admis- 
sion, and  if  the  award  directs  him  to  pay  a  sum,  he  wrill  be  bound  person- 

„  -,  ally,  *if  the  assets  are  insufficient,  and  will  not  be  allowed  to  plead 
L  J  plene  administravit  to  an  action  on  the  arbitration  bond  ;{d)  for  if 
he  does  not  protest  in  the  first  instance  that  he  has  no  assets,  he  will  not  be 
afterwards  allowed  to  say  so,  because  in  that  case  the  opposite  party  will 
have  been  put  to  the  expense  of  an  arbitration  to  no  purpose. (e)  And  an 
arbitration  should  be  placed  on  the  same  footing  as  an  action  in  which,  if 
an  executor  omit  to  plead  that  he  is  without  assets,  he  cannot  afterwards 
set  up  that  ground  of  defence. (/) 

It  is  often,  therefore,  said  in  terms  that  a  submission  by  an  executor  or 


(a)  Hoblcr,  In  re,  8  Beav.  101. 

(6)  Baillic  v.  Edinburgh  Old  Gas  Light  Company,  3  C.  &  F.  639. 

(c)  Bac.  Ab.  Arb.  C. ;  Coin.  Dig.  Admin.  I.  ].  Assets  C. ;  Anon.  3  Leon.  53;  Went. 
Off.  Ex.  Gl ;  Vin.  Ab.  Executors,  G.  a  3.     See  Yard  v.  Eland,  1  Lord  Raym.  328. 

(d)  Robson  v.  — ,  2  Rose,  50  ;  Barry  v.  Rush,  1  T.  R.  G91.  See  P.  n.  ch.  8,  s.  1,  d.  2. 
How  arbitrator  should  direct  executor  to  pay  ;  P.  in.  ch.  6.  s.  1,  d.  3.  Attachment 
against  executor. 

(e)  Riddell  v.  Sutton,  5  Bing.  200. 
(/)  lb. 


WHO     MAY     REFER.  85 

administrator  is  in  itself  an  admission  of  assets. (g)  But  perhaps,  more 
strictly  speaking,  the  submission  does  not  so  much  amount  to  an  absolute 
admission  of  assets  as  to  a  submission  of  the  question  whether  there  are 
assets  or  no. (A)  Thus,  where  the  arbitrator  awarded  a  sum  to  be  due  from 
the  intestate's  estate,  but  without  saying  by  whom  it  was  to  be  paid,  the 
administrator  was  not  held  personally  liable  to  the  payment ;  and  Lord 
Kenyon  distinguished  the  case  of  Barry  v.  Rush,  above  quoted,  by  saying 
"  There  the  defendant  submitted  in  broad  terms  to  pay  whatever  should  be 
awarded,  and  the  arbitrator  did  award  that  he  should  pay  a  certain  sum, 
whereas  here  the  arbitrator  has  only  ascertained  the  amount  of  the  debt 
due  from  the  intestate,  but  has  not  directed  the  defendant  to  pay  it.  It  is 
impossible,  then,  to  say  that  the  arbitrator  decided  that  the  defendant 
had  assets,  and  a  submission  to  arbitration  by  an  administrator  is  not 
of  itself  an  admission  of  assets. "(t)  That  case  was  followed  by  another 
in  which  the  award  directed  the  defendant,  an  administratrix,  to  pay 
the  sum  found  due,  and  the  same  judge  took  the  distinction,  saying, 
"Here  the  arbitrator  has  awarded  that  the  defendant,  the  *adminis-  r*oQ-i 
tratrix,  shall  pay  the  plaintiff's  demand.  The  submission  to  arbi-  L  -1 
tration  by  the  administratrix  was  a  reference  not  only  of  the  cause  of  action 
but  also  of  the  question  whether  or  not  the  administratrix  had  assets.  And 
as  the  arbitrator  has  awarded  the  defendant  to  pay  the  amount  of  the  plain- 
tiff's demand,  it  is  equivalent  to  determining  as  between  these  parties  that 
the  administratrix  had  assets  to  pay  this  debt.  The  defendant,  therefore, 
is  concluded  by  this  award,  though  it  will  not  operate  as  an  admission  of 
assets  in  any  other  action  to  be  brought  by  any  other  creditor. (ft) 

In  a  third  case,  where  the  arbitrator  awarded  a  balance  against  the  tes- 
tator, and  directed  the  executor  to  pay  the  amount  of  the  assets,  Abbott,  C. 
J.,  was  of  opinion  that  the  latter  part  of  the  award  did  not  conclude  the 
question  of  assets,  but  left  it  open.(/) 

The  practice  in  equity  is  in  accordance  with  these  decisions,  and  shows 
the  effect  of  such  a  direction. 

An  award  directed  an  executor  to  pay  a  certain  sum  "  out  of  the  assets 
which  might  be  in  his  hands,  or  which  might  be  coming  to  him."  He 
was  also  directed  to  pay  the  costs.  The  other  party,  relying  on  the  fact 
that  the  submission  was  general,  moved  in  the  Court  of  Chancery  for  an 
attachment  against  the  executor  for  non-payment  of  the  sum  and  costs. 
This  motion,  on  an  affidavit  of  the  executor  that  he  had  no  assets,  was  dis- 
missed with  costs  by  the  Vice-Chancellor.  It  was  subsequently  renewed 
before  the  Lord  Chancellor,  (Lyndhurst,)  but  on  the  additional  affidavit  that 
since  the  previous  application  assets  exceeding  the  sum  awarded  had  come 
to  the  executor's  hands.  And  on  this  ground  the  Lord  Chancellor,  expres- 
ing  his  approval  of  the  previous  decision  of  the  Vice-Chancellor,  directed 
an  attachment  to  issue. (m) 

A  personal  representative  is  sometimes  bound  to  pay  costs.  Thus,  where 
an  action  by  administrator,  with  a  count  in  the  declaration  containing  a  pro- 

(g)  Barry  v.  Rush,  1  T.  R.  691. 

(k)  Worthington  v.  Barlow,  7  T.  R.  453.  (t)  Pearson  v.  Henry,  5  T.  R.  6. 

(k)  Worthington  v.  Barlow,  7  T.  R.  453. 

(Z)  Love  v.  Honeybourne,  4  D.  &  R.  814. 

(m)  Joseph  v.  Webster,  In  re,  1  Russ.  &  M.  496. 
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mise  to  himself  as  administrator  was  referred,  the  costs  to  abide  the  event, 
s      -,  and  *the  arbitrator  awarded  that  the  plaintiff  had  no  cause  of  action, 
L        -Mt  was  held  that  the  plaintiff'  was  personally  liable  to  costs. (n) 

V.  Trustees."] — It  is  said  that  trustees,  by  submitting  matters  to  arbitra- 
tion, do  not  make  themselves  personally  liable. (o)  But  it  is  apprehended 
that  must  entirely  depend  upon  the  terms  of  the  submission.  In  order  to 
be  safe,  it  is  recommended  that  they  should  in  express  terms  take  care  to 
exclude  the  construction  of  any  personal  liability,  for  there  seems  no  reason 
why  they  should  stand  in  any  more  favourable  position  than  executors. 

VI.  Committee  of  a  lunatic.'] — A  committee  of  a  lunatic  may,  with  per- 
mission of  the  Court  of  Chancery,  but  not  without,  bind  the  lunatic  by  sub- 
mitting his  interest  to  arbitration. (p) 

On  the  applicatiou  of  the  committee,  the  court  will  on  a  fitting  case  refer 
it  to  the  master  to  inquire  whether  it  is  proper  and  for  the  benefit  of  the 
lunatic's  estate  to  refer  the  demands  against  his  estate  to  arbitration,  and 
upon  what  terms  and  conditions  the  reference  should  take  place. (y) 

Where  there  is  no  committee  the  wife  of  the  lunatic  has  been  held  to  have 
a  sufficient  implied  authority  to  sue  in  his  name  for  debts  due  to  him.(r) 
It  does  not  appear  whether  the  courts  would  hold  that  implied  authority 
gave  her  power  to  refer  either  the  action  or  the  demand  upon  which  it  was 
founded. 

VII.  Public  officer.] — Where  a  public  company  are  authorized  by  act  of 
r*  1  parliament  to  sue  and  be  sued  in  the  name  of  *one  of  their  public 
L  -*  officers,  who,  however,  is  not  to  be  personally  answerable,  the  officer 
by  consenting  to  refer  a  cause  does  not  incur  any  personal  responsiblity. 
No  attachment  will  be  granted  to  enforce  the  award  against  him,  though  in 
many  instances  the  company  will  be  compelled  to  obey  the  award  by  a 
mandamus,  (s) 


SECTION  III. 


PERSONS  EMPOWERED    TO    REFER    BY  STATUTE. 

I.  Assignees  of  bankrupts  and  insolvents.] — By  stat.  6  Geo.  IV.  c.  16, 
s.  88,  the  assignees  of  a  bankrupt,  with  the  consent  of  the  major  part  in  value 
of  the  creditors  present  in  person  or  by  proxy,  nnder  a  power  of  attor- 
ney,(a)  or  in  a  certain  case  with  the  consent  of  the  commissioners,  on  due 
notice  being  given  according  to  the  act,  may  refer  to  arbitrators  any  dispute 

(n)  Spivy  v.  Webster, 2  Dowl.  46. 

(o)  Davies  v.  Ridge,  3  Esp.  101. 

(p)  Shclford  on  Lunatics,  p.  17!),  390;  Dane  v.  Viscountess  Kirkwall,  8  C.  &  P.  679. 

(7)  In  re  Baker.     Slielford  on  Lunatics,  204.  (r)  Rock  v.  Slade,  7  Dowl.  22. 

(s)  Corpe  v.  (Jlyn,  3  B.  &  Ad.  801. 

(a)  Bannutync  v.  Leader,  3  M.  &  C.  379. 
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concerning'  any  matter  relating  to  the  bankrupt's  estate. (6)  The  party  with 
whom  the  dispute  is  had  is  to  be  the  other  party  to  the  reference. 

The  effect  of  this  enactment  does  not,  it  is  apprehended,  disable  the 
assignees  from  referring  without  such  consent,  but  only  renders  them  liable 
for  the  consequences  to  the  creditors. (c) 

On  a  clause  in  an  old  Bankruptcy  Act,  the  5  Geo.  II.  c.  30,  s.  34,  very 
similar  to  that  of  the  present  act,  which,  however,  did  not  require  notice  of 
the  purport  of  the  meeting  to  be  given  beforehand,  Lord  Hardwicke  held 
that  the  creditors  *could  not  give  a  general  power  to  assignees  to  r#A,  -, 
submit  matters  to  arbitration  at  their  own  discretion,  but  that  they  L  J 
must  have  a  special  meeting  upon  notice  given  for  that  purpose  in  the  Lon- 
don Gazette,  to  consider  the  particular  case  intended  to  be  submitted  to  arbi- 
tration, (f/)  This,  according  to  Lord  Kenyon,  was  not  a  solitary  decision, 
but  the  point  was  repeatedly  so  determined  by  Lord  Hardwicke. (?)  Like 
executors,  assignees  of  bankrupts  by  entering  into  a  submission  will,  unless 
they  protest  against  the  reference,  be  held  to  have  admitted  that  they  have 
sufficient  funds  in  hand  to  pay  what  the  award  directs^/) 

The  bankrupt  himself  cannot  make  a  valid  submission  respecting  his 
estate.  An  award  made  on  a  submission  by  a  bankrupt  was  in  one  case 
held  binding  on  his  assignee,  but  that  decision  was  reversed  in  the  House 
of  Lords. (g*)  And  when  an  award  made  on  a  submission  between  a  credi- 
tor and  a  bankrupt  after  an  act  of  bankruptcy  was  received  by  the  com- 
misioners  as  conclusive  evidence  of  the  amount  of  the  debt,  the  Lord 
Chancellor  directed  the  proof  of  the  debt  to  be  expunged,  and  that  an 
inquiry  into  the    amount  should  be  made  before  the  commissioners^/*) 

On  a  reference  by  a  party  before  his  bankruptcy,  it  is  only  against  the 
bankrupt  that  proceedings  to  enforce  the  award  can  be  taken,  for  the 
assignees  clearly  cannot  be  affected  by  an  award  to  which  they  are  not 
assenting  parties. (£) 

If,  however,  the  assignees  are  chosen  while  the  reference  is  still  pending, 
it  seems  proper  that  they  should  be  called  before  the  arbitrator  ;(&)  and  if 
they  appear  before  him  and  adopt  the  proceedings,  they  will  be  bound  by 
the  award.  (/) 

*The  assignees  of  insolvent  debtors,  under  the  stal.  1  &  2  Vict.  ^  .  -, 
c.  110,  s.  51,  are  authorised  to  submit  questions  to  arbitration  provi-  L  J 
ded  they  have  the  consent  of  the  major  part  in  value  of  the  creditors,  and 
the  approbation  of  the  court  or  of  a  commissioner.(m) 

The  declaration  in  an  action  on  the  award  by  the  assignee  is  not  bad  for 
want  of  an  allegation  of  proper  consent  to  the  reference, (n)  nor  can  the  want 

(b)  See  the  Appendix  of  Statutes  for  the  section  at  length.    See  P.  1,  ch.  3,  s.  7,  d.  2. 

(c)  Jones  v.  Yates,  3  Y.  &  J.  373 ;  Piercy  v.  Roberts,  1  M.  &,  K.  4. 

(d)  (Ex  parte)  Whitechurch,  1  Atk.  91.  (e)  Nerot  v.  Wallace,  3  T.  R.  17. 
(/  )  Robson  v.  — ,  2  Rose,  50. 

(g)  Whiteacre  v.  Pawlin,  2  Vern.  229. 

(h)  (Ex  parte)  Kemshead,  1  Rose,  149.  (?)  Marsh  v.  Wood,  9B.&C.  C59. 

(k)  Taylor  v.  Shuttleworth,  8  Dovvl.281. 

(I)  Dod  v.  Herring-,  3  Sim.  143  ;    S.  C.  on  app.,  1  Russ.  &.  M.  153. 

(m)  See  Appendix  of  Statutes  for  the  section  at  length. 

(n)  Sutcliffe  v.  Brook,  9  Jur.  11 12  ;  S.  C.  15   L.  J.  Ex.  118. 
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of  it  be  pleaded  as  a  defence  by  a  stranger  to  proceedings  by  the  assignee  ;(o) 
although,  like  an  assignee  of  a  bankrupt,  the  latter,  if  he  refer  without  a 
proper  authority,  may  incur  a  liability  to  the  creditors. 

When  the  trustees  of  an  insolvent  debtor  had  submitted  to  a  reference, 
and  the  award  directed  them  to  pay  the  costs,  the  court,  in  1818,  held  that 
by  entering  into  the  arbitration  bond  they  confessed  that  they  had  sufficient 
funds,  and  by  referring  all  matters  in  difference  and  agreeing  to  pay  what 
should  be  awarded,  they  had  made  themselves  liable  for  the  payment  of 
costs. (j9) 

Similar  powers  of  referring  to  arbitration  are  by  the  statute  7  &  8  Vict. 
c.  96,  s.  13,  vested  in  the  assignees  of  insolvent  petitioners  seeking  the 
benefit  of  the  statute  5  &  6  Vict.  c.  H6.(</) 

Disputes  between  the  trustees  and  managers  of  a  savings'  bank  and  the 
assignee  of  a  bankrupt  or  insolvent  depositor  do  not  seem  to  be  affected  by 
the  above  enactments,  but  to  be  wholly  governed  by  those  relating  to  sav- 
ings' banks. 

II.  Savings'  banks  and  Friendly  societies.'] — By  the  statute  9  Geo.  IV. 
c.  92,  s.  45,  relating  to  savings'  banks,  provision  is  made  «  that  if  any  dis- 
pute shall  arise  between  any  such  institution*  or  any  person  or  per- 
L  '  -I  sons  acting  under  them,  and  any  individual  depositor  therein,  or 
any  executor,  administrator,  next  of  kin  or  creditor,  of  any  deceased  depo- 
sitor, or  any  person  claiming  to  be  such  executor,  administrator,  next  of 
kin,  or  creditor,  then  and  in  every  such  case,  the  matter  so  in  dispute  shall 
be  referred  to  the  arbitration  of  two  indifferent  persons,  one  to  be  chosen 
and  appointed  by  the  trustees  or  managers  of  such  institution,  and  the  other 
by  the  party  with  whom  the  dispute  arose,  in  case  the  arbitrators  so  ap- 
pointed shall  not  agree,  then  such  matter  in  dispute  shall  be  referred  in 
writing  to  the  barrister-at-law"  appointed  to  certify  the  -rules  of  savings' 
banks,  (r) 

Not  only  may  the  parties  refer,  but  they  must  refer;  for  the  words  of 
this  act  have  been  construed  to  be  compulsory,  and  to  leave  the  parties  no 
other  remedy  than  that  provided  by  the  statute. (s) 

It  has  been  decided  under  this  act,  that  if  the  trustees  of  a  savings'  bank, 
when  called  upon  by  a  depositor,  refuse  to  appoint  an  arbitrator  on  their 
part,  pursuant  to  the  statute  to  adjudicate  on  the  depositor's  claim,  the  Court 
of  Queen's  Bench  will  compel  them  by  mandamus. (7)  Not  so,  however, 
when  it  is  doubtful  whether  the  parties  claiming  the  sums  on  behalf  of 
a  society  which  has  deposited  money  in  the  bank  are  lawfully  entitled  to 
represent  it.(u) 

A  recent  statute  seems  to  deprive  the  parties  of  any  choice  in  the  selec- 

(o)  Cashbornc  v.  TJarsham,  G  Sim.  317. 

(p)  Wansborough  v.  Dyer,  In  re,  2  Cli.  40.     Sec  Davies  v.  Ridge,  3  Esp.  101. 
(q)  Sec  the  Appendix  of  Statutes  for  the  clause  at  length. 

ir)  Bee  tin;  Appendix  of  Statutes  lor  the  section  at  length.    Sec  P.  1,  ch.  3,  s.  7,  d.  8. 
(8)  Crisp  v.  Bunburv,  8  Bing.  394. 
(j!)  R.  v.  Mildenhalf Savings'  Bank,  0  A.  &.  E.  952. 

(m)  R.  v.  Witham  Savings'  Bank,  1  A.  &  E.  321 ;  R.  v.  Chcadlc  Savings'  Bank,  1  A. 
&.  E.  323,  n. 
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tion  of  an  arbitrator,  for  by  the  7  &  8  Vict.  c.  83,  s.  14,  it  is  enacted,  "  that 
if  any  dispute  shall  arise  between  the  trustees  and  managers  of  any  savings' 
bank,  and  any  individual  depositor  therein,  or  any  executor,  administrator, 
next  of  kin,  or  creditor,  or  assignee  of  depositor,  who  may  become  bankrupt 
or  insolvent,  or  any  person  claiming  to  be  such  executor,  administrator,  next 
of  kin,  creditor,  or  assignee,  or  to  be  entitled  to  any  money  deposited  in 
such  savings'  bank,  then  and  in  every  such  case  the  matter  in  dispute  shall 
*be  referred  in  writing  to  the  barrister-at-law  appointed"  to  certify 
the  rules  of  savings'  banks.  L  '      J 

If  the  rules  of  a  friendly  society  prescribe  that  matters  in  dispute  between 
the  society  or  any  person  acting  under  them,  and  any  individual  member 
thereof,  or  person  claiming  on  account  of  any  member,  shall  be  referred  to 
arbitration,  certain  arbitrators,  not  beneficially  interested  directly  or  indi- 
rectly in  the  funds  of  the  society,  are,  according  to  stat.  10  G.  IV.  c.  56,  s. 
27,  to  be  named  and  elected  at  the  first  meeting  of  such  society  or  general 
committee  thereof  that  shall  be  holden  after  the  enrolment  of  its  rules  (and 
the  places  of  any  arbitrator  or  arbitrators  objecting  or  refusing  or  neglecting 
to  act,  are  to  be  supplied  as  in  the  act  directed,)  of  whom  not  less  than  three 
are  to  be  chosen  by  ballot  in  each  such  case  of  dispute  ;  and  the  award  of 
the  chosen  arbitrators,  or  of  the  major  part  of  them,  is  to  be  final. (a?) 

The  statute  of  9  &  10  Victoria,  c.  27,  s.  15,  has  recently  enacted,  "  that 
every  dispute  between  the  trustees  or  managers  of  any  friendly  society  and 
any  member  or  officer  thereof,  or  any  executor,  administrator,  or  next  of 
kin  of  any  such  trustees,  managers,  member,  or  officer,  or  any  creditor,  or 
assignee  of  any  trustees,  managers,  member,  or  officer  of  any  such  society, 
who  may  become  bankrupt  or  insolvent,  or  any  person  claiming  to  be  such 
executor,  administrator,  next  of  kin,  creditor,  or  assignee,  or  to  be  entitled  to 
any  money  paid  to  such  society,  or  to  any  benefit  arising  therefrom,  or  with 
respect  to  the  management  of  the  affairs  of  such  societies  for  the  settlement 
of  which,  according  to  the  laws  now  in  force,  recourse  must  be  had  in  Eng- 
land or  Ireland  to  one  of  her  Majesty's  superior  courts  of  law  or  equity, 
and  in  Scotland  to  the  Court  of  Session,  or  Sheriff  Court,  may  be  referred 
in  writing  to  the  Registrar  of  Friendly  Societies  in  England,  Ireland,  and 
Scotland,  respectively  ;  and  where  the  value  of  such  subject-matter  does 
not  exceed  20/.,  every  such  dispute  shall  be  so  referred,  unless  in  England 
or  *Ireland  her  Majesty's  Attorney  or  Solicitor  General,  or  in  Scot-  r  -. 
land  the  Lord  Advocate,  shall  certify  in  writing  under  his  hand,  that  L  °  J 
such  dispute  ought  to  be  decided  by  the  judgment  of  a  superior  court  of 
law  or  equity." 

III.  Promoters  of  "public  undertakings  and  railways.'] — Under  "  The 
Lands  Clauses  Consolidation  Act,  1845,"  all  parties  having  any  estate  or 
interest  in  the  lands  allowed  by  any  special  act  of  Parliament  to  be  pur- 
chased or  taken  for  the  purposes  of  any  undertaking  authorised  by  the 
special  act  to  be  executed,  may  require  the  promoters  of  such  undertaking 
to  refer  the  question  of  compensation  to  arbitration  in  the  manner  provided 

(x)  Sec  the  Appendix  of  Statutes;  see  P.  1,  ch.  3,  s.  7,  d.  8. 
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by  the  act.Q/)     Provision  is  made  in  the  seventh  section  of  the  statute,  for 
the  case  of  persons  under  disability,  trustees,  and  executors. 

Where  a  party  claims  compensation  for  damage  or  injury  to  his  lands  by 
any  drainage  operations  under  the  10  and  11  Vic.  c.  38,  the  amount  is  to 
be  assessed  under  the  provision  of  "  The  Lands  Clauses  Consolidation  Act, 
1845,"  and  the  persons  authorised  to  execute  the  works  are  to  be  deemed 
the  promoters  of  the  undertaking,^)  and  consequently  would  be  the  parties 
to  a  reference. 

Railway  companies  formed  under  any  act  embodying  "  The  Railways 
Clauses  Consolidation  Act,  1845,"(«)  and  Joint  Stock  companies  created 
by  any  statute  incorporating  "The  Companies  Clauses  Consolidation  Act, 
1845,"(6)  are  respectively  empowered  by  the  specified  acts,  to  obtain  the 
decision  of  arbitrators  on  certain  matters  in  the  manner  prescribed  in  the 
respective  acts.(c) 

*IV.  Ecclesiastical  and  collegiate  corporations,  concerning  their 
C  J  lands."] — By  stat.  2  &  3  W.  IV.  c.  80,  Archbishops,  Bishops,  Deans 
and  Chapters,  Archdeacons,  Prebendaries,  and  Canons,  and  other  digni- 
taries and  officers  of  the  several  Cathedrals  and  Collegiate  Churches  and 
Chapels,  and  the  Masters  or  other  Heads  and  Fellows  and  Scholars,  or  other 
Societies  of  the  several  Colleges  and  Halls  in  the  Universities  of  Oxford  and 
Cambridge,  and  of  the  Colleges  of  Winchester  and  Eton,  being  corporations 
sole  or  aggregate,  are  empowered  to  enter  into  agreements  of  reference  or 
deeds  "  of  submission  with  his  or  their  lessee  or  lessees,  copyhold  or  custo- 
mary tenant  or  tenants,  sub-lessee  or  sub-lessees,  under-tenant,  or  under- 
tenants, his,  her,  or  their  heirs,  executors,  administrators  or  assigns,  or  with 
the  owner  or  owners  of"  any  hereditaments  adjoining  to  or  intermixed  with 
the  manors,  messuages,  lands,  tenements,  tithes,  or  hereditaments  of  the 
above-mentioned  corporations,  for  the  purpose  of  settling  finally  any  unknown 
or  disputed  boundaries,  quantities  or  questions  of  identity  as  to  the  lands  of 
such  corporations  in  England  and  Wales.  Sect.  3  enacts,  that  the  guar- 
dians, husbands,  committees,  or  attorneys  of  infants,  married  women,  per- 
sons of  unsound  mind,  or  beyond  seas,  or  under  other  legal  disability  or 
otherwise  disabled  from  acting  for  themselves  respectively,  may  bind  the 
interests  of  those  for  whom  they  act.(rf) 

V.  Masters  and  toorkmen,  concerning  their  trade.~] — Under  the  enact- 
ments for  referring  disputes  between  masters  and  workmen  in  trades  and 
manufactures,(e)  by  which  either  party  may  compel  a  settlement  by  arbi- 

(y)  8  &■  9  Vict.  c.  18.     Sec  Appendix  of  Statutes  ;  see  also  P.  1,  ch.  1,  s.  1,  d.  2,  as  to 
matters  referable  by  statute ;  and  P.  1,  ch.  3,  s.  7,  d.  7,  as  to  the  mode  of  submission, 
(z)  10  &  11  Vict.c.  38,  s.  11. 

(a)  8  &  9  Vict.  c.  20.     Sec  Appendix  of  Statutes  ;  see  also  P.  1,  ch.  1,  s.  1,  d.  2. 

(b)  8  &  3  Vict.  c.  16.     See  Appendix  of  Statutes. 

(c)  Sec  P.  1,  ch.  3,  s.  7,  d.  7,  as  to  the  mode  of  submission. 

(d)  Sec  the  Appendix  of  Statutes. 

(e)  5  G.  IV.  c.  96 ;  7  W.  IV.  &,  1  Vict.  c.  67,  ss.  1,  2,  3;  8  &  9  Vict.  c.  77,  s.  3 ;  8 
&  9  Vict.  c.  128,  s.  3.  See  the  Appendix  of  Statutes ;  see  P.  1,  ch.  3,  s.  7,  d.  8,  as  to  mode 
of  reference. 
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tration,  provision  is  made(/)  for  proceedings  being  taken  by  the  husband 
when  the  complainant  against  the  master  is  a  married  woman  ;  and  when 
an  infant,  for  his  being  represented  either  by  his  father,  mother,  kindred, 
or  sureties  if  an  apprentice,  or  by  some  other  person  nominated  by  him  in 
default  of  all  the  others. 

*VI.  Counties  and  boroughs,  concerning  prisoner's  expenses.^  r#47n 
— The  several  parties  interested  in  separate  funds  applicable  to  the  L 
purposes  of  the  gaol  of  a  city  or  borough,  may  compel  a  settlement  by 
arbitration  of  any  dispute  respecting  the  proportion  each  fund  is  to  contri- 
bute to  the  sum  contracted  to  be  paid  to  the  county  for  the  expense  of  the 
city  or  borough  prisoners  kept  in  a  county  gaol,  by  either  party  applying 
to  the  justices  of  the  last  or  the  next  succeeding  circuit,  or  to  one  of  such 
justices  to  appoint  by  writing,  under  his  or  their  hands,  a  barrister  not 
having  any  interest  in  the  question,  to  arbitrate  between  the  parties. {g) 

The  like  mode  is  provided  by  the  Municipal  Corporation  Act,  for  the 
settlement  of  any  differences  between  the  treasurer  of  a  county  and  the 
council  of  any  borough,  respecting  the  treasurer's  account  of  the  costs 
arising  out  of  the  prosecution,  maintenance,  and  punishment,  conveyance 
and  transport  of  offenders  committed  for  trial  to  the  assizes  from  any 
borough  in  which  a  separate  court  of  quarter  sessions  of  the  peace  shall  be 
holden.(/i) 

When  prisoners,  committed  from  a  borough  with  a  separate  court  of 
quarter  sessions,  are  kept  in  a  county  gaol  not  under  contract,  the  amount 
of  all  the  expenses  of  conveyance,  transport,  maintenance,  safe  custody  and 
care  of  such  prisoners  shall,  in  case  of  dispute,  be  settled  by  such  barrister- 
at-law  as  shall  be  determined  upon  in  writing  between  the  visiting  justices 
of  such  prison  and  the  council  of  such  borough  ;  and  in  case  no  appoint- 
ment of  such  barrister  be  agreed  upon  by  the  said  parties  within  fourteen 
days  next  after  such  dispute  shall  have  arisen,  by  the  arbitration  of  a  bar- 
rister, to  be  named  by  the  justices  of  assize,  or  one  of  them,  as  is  provided 
in  the  statute  of  George  the  Fourth(i)  recited  previously. (&) 

(/)  5G.  IV.  c.  96,  s.  17. 

(g)  5  G.  IV.  c.  85,  s.  2.     See  Appendix  of  Statutes  ;  see  P.  1,  ch.  3,  s.  7,  d.  8. 

(A)  5  &  6  W.  IV.  c.  76,  s.  114.     See  Appendix  of  Statutes. 

(i)  5  G.  IV.  c.  85,  s.  2. 

(k)  5  &,  6  Vict.  c.  98,  s.  20.    See  Appendix  of  Statutes. 
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[#48]  'CHAPTER    III. 

HOW  MATTERS  MAY  BE  REFERRED  TO  ARBITRATION. 

The  different  modes  in  which  matters  may  be  referred  to  an  arbitrator, 
and  the  effect  of  each  species  of  submission  are  considered  in  this  chapter. 

Section  one  contains  some  remarks  applicable  to  submission  generally  ; 
section  two  treats  of  submissions  by  private  agreement  at  common  law  and 
their  disadvantages  ;  section  three,  of  submissions  made  under  the  Statute 
of  William  the  Third  ;  section  four  discusses  the  effect  in  law  and  equity, 
of  the  common  provision  in  deeds  and  agreements,  that  if  any  disputes 
shall  arise  they  shall  be  decided  by  arbitration  ;  and  section  five,  in  like 
manner  enlarges  on  the  effect  of  a  negative  agreement,  not  to  proceed  by 
action  or  suit  respecting  such  differences  ;  submissions  made  in  a  cause  at 
common  law,  their  effects  on  the  court  and  the  parties,  form  the  subject  of 
section  six ;  section  seven  comprises  an  enumeration  of  some  other  forms 
of  submissions  of  a  judicial  character,  or  made  under  the  authority  of  acts 
of  Parliament  ;  while  section  eight  concludes  the  chapter  with  an  account 
of  the  proceedings  on  the  submission  against  a  party  who  prevents  an 
award  being  made. 


[*49]  *SECTION   I. 

OF   SUBMISSIONS   IN   GENERAL. 

I.  General  qualities  of  a  submission.~] — Matters  may  be  referred  to 
arbitration  in  any  manner  that  expresses  the  agreement  of  the  parties  to  be 
bound  by  the  decision  of  the  person  chosen  to  determine  the  matters  in 
controversy.  This  person  is  styled  the  arbitrator,  and  the  agreement  con- 
ferring on  the  arbitrator  his  binding  authority,  is  termed  the  submission. (a) 

No  formal  submission,  either  verbal  or  written,  is  necessary. (&)  It  may 
be  contained  in  a  clause  quite  collateral  to  the  main  purpose  of  an  agree- 
ment. Thus  a  bond,  conditioned  »  for  A.'s  due  discharge  of  the  duties  of 
clerk,"  "  to  be  ascertained  by  the  inspection  of  A.'s  accounts  by  J.  S.,  and 
and  the  amount  so  ascertained  to  be  liquidated  damages,"  is  a  submission 
to  the  award  of  J.  S.  respecting  the  accounts. (c)  So  also  a  cognovit  in  the 
words,  "I  hereby  confess  the  action,  and  that  the  plaintiffs  have  sustained 
damages  to  the  amount  of  one  shilling  besides  their  costs,  to  be  taxed  by  the 
prothonotary  as  he  shall  think  the  plaintiffs  entitled,"  is  an  appointment  of 
the  prothonotary  to  arbitrate  respecting  the  costs.  His  decision  is  binding, 
and  will  not  be  reviewed  by  the  court. {d\ 

(a)  Bac.  Ah.  Arb.  B.  &  D.  (b)  Bac.  Ab.  Arb.  B. 

(c)  Jebb  v.  M'Kiernan,  Moody  &  M.  340. 

(</)  Elvin  v.  Drummond,  1  M.  &  P.  88,  S.  C.  4  Bing.  415. 
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But  the  parties  must  manifestly  intend  to  be  concluded  by  the  decision 
of  the  person  called  in,  in  order  to  clothe  him  with  the  authority  of  an  arbi- 
trator. 

Hence,  where  it  was  the  practice  for  one  of  the  proprietors  of  a  stage 
coach  to  adjust  the  accounts  from  time  to  time,  apportioning  the  profits  and 
charges,  and  the  other  proprietors  were  in  the  habit  of  receiving  or  paying 
according  to  his  ^apportionment,  it  was  held  that  he  was  to  be  con-  ^_n  -, 
sidered  rather  the  common  servant  of  them  all  than  an  arbitrator  ;  L 
for  the  acquiescence  of  the  others  in  the  correctness  of  his  past  accounts  did 
not  of  itself  manifest  any  intention  on  their  part  to  deprive  themselves  of  the 
power  of  questioning  the  correctness  of  future  adjustments. (e) 

Like  other  contracts  when  in  writing,  the  submission  must  be  duly  exe- 
cuted ;  and  where  the  accession  of  all  parties  to  the  reference  is  the  consi- 
deration to  each  to  execute  the  submission,  it  is  not  valid  as  to  some  who 
have  executed  it  until  all  have  done  so,  even  although  it  purposes  to  refer 
all  matters  in  difference  between  them  or  any  two  of  them.(/) 

A  testator  cannot  make  a  valid  appointment  by  will,  that  if  any  differ- 
ences should  arise  respecting  his  will,  these  shall  be  determined  by  a  speci- 
fied arbitrator,  whose  decision  is  to  be  nnal.(g") 

II.  Taking  collateral  security  to  enforce  the  award.~] — It  is  sometimes 
prudent  to  take  a  warrant  of  attorney  to  confess  judgment  for  a  specific  sum 
as  a  collateral  security  for  the  performance  of  an  award,  in  order  that  execu- 
tion may  be  immediately  taken  out,  either  against  the  property  or  the  person 
of  him  who  neglects  or  refuses  to  perform  the  award  ;  .for  although  we  shall 
see  that  performance  can  now  generally  be  enforced  by  attachment,  yet,  as 
that  process  only  issues  from  a  court  of  law  in  term  time,  if  the  award  were 
made  in  vacation,  or  too  late  in  term  for  the  opposite  party  to  show  cause 
against  a  rule  for  an  attachment,  the  successful  party  would  have  to  wait 
till  the  next  term  for  the  assistance  of  the  court.  The  defeazance  of  the 
warrant  of  attorney  should  contain  the  substance  and  effect  of  the  bond  or 
agreement  of  submission,  with  a  declaration  that  no  execution  should  issue 
until  non-performance  of  the  award. 

Such  a  security  is  peculiarly  beneficial  in  the  case  of  the  *sub-  .,,._.  -, 
mission  of  the  title  to  land  whenever  it  is  probable  that  the  award  L  l  -1 
may  direct  a  change  of  possession  ;  for  if  a  party  in  possession  be  awarded 
to  deliver  possession  of  land  to  the  other,,  and  although  apprehended  on  an 
attachment  for  disobedience  to  the  award  in  not  delivering  possession,  con- 
tinue obstinate,  the  only  mode  by  which  possession  can  be  obtained  is  by 
ejectment;  whereas,  a  warrant  of  attorney  to  confess  judgment  in  eject- 
ment, with  a  defeazance  that  no  execution  shall  be  taken  out  unless  the 
arbitrator  shall,  by  his  award,  direct  the  defendant  to  yield  possession,  and 
he  shall  neglect  to  do  so  on  or  before  the  day  appointed  by  the  award, 
would  obviate  the  necessity  of  an  ejectment  in  such  cases,  and  would  not 
put  the  opposite  party  in  any  worse  condition. (/j) 

When  the  nature  of  the  case  is  such  as  to  require  conveyances  of  lands, 

(e)  Carr  v.  Smith,  5  Q.  B.  123 ;  Goodyear  v.  Simpson,  15  M.  &.  W.  16. 

(/)  Antram  v.  Chace,  15  East,  209.  (g)  Philips  v.  Bury,  Skin.  469. 

(A)  Jarman  &  Bythewood's  Conv.,  Vol.  II.  p.  701,  3rd  cd.;  p.  639,  2nd  ed.  Sae  Doe 
d.  Greville  v.  Roper,  Harr.  Woodf.  Land.  &  Ten.,  p.  790,  4th  cd. ;  Doe  d.  Morris  v.  Rosser, 
3  East,  15. 
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as  when  a  partition  is  to  be  made,  and  it  is  considered  probable  that  a  diffi- 
culty may  be  experienced  in  compelling  a  party  to  execute  conveyances 
pursuant  to  the  award,  the  expedient  may  sometimes  with  advantage  be 
adopted  of  conveying  the  entirety  of  the  lands  in  the  first  instance  to  the 
arbitrator  upon  trust,  to  convey  to  the  several  parties  the  portions  that  shall 
be  respectively  awarded  to  them.(t) 

III.  Arbitration  pending  cannot  be  pleaded.'] — A  mere  submission  of  a 
dispute  to  arbitration  does  not  prevent  a  party  from  bringing  an  action 
respecting  the  same  matter. (&)  The  question  was  open  to  some  degree  of 
doubt  till  lately  ;  for  in  an  action  on  a  policy  of  insurance  the  court,  in 
deciding  that  it  well  lay,  notwithstanding  it  appeared  in  the  declaration  that 
there  was  an  agreement  in  the  policy  to  refer  any  disputes,  and  that  there 
,  had  been  no  reference,  *added  the  expression,  "that  if  there  had 
L  '"'  -I  been  a  reference  depending,  or  made  and  determined,  it  might  have 
been  a  bar ;  but  as  no  reference  has  been,  nor  any  depending,  the  action  is 
well  brought. "(A  So  also  in  another  action  on  a  policy  with  a  similar  pro- 
vision for  arbitration,  where  the  arbitrator  named  in  the  instrument  had 
proceeded  to  consider  the  disputes,  the  court,  is  reported  to  have  held  the 
action  maintainable,  using  this  qualifying  observation,  "it  not  appearing 
that  the  plaintiff  had  assented  to  the  reference  after  the  loss."(ra) 

But  in  a  recent  case,  where  the  law  on  the  subject  was  fully  discussed, 
and  the  cases  cited,  it  was  formally  decided  on  demurrer,  that  the  pendency 
of  an  arbitration  could  not  be  pleaded  in  bar  to  an  action  of  debt  for  the 
same  demand. (rc) 

If  the  submission  contains  a  stipulation  that  no  action  shall  be  brought, 
the  court  will,  on  application,  stay  the  proceedings  in  any  action  commenced 
contrary  to  the  agreement. (o) 

But  where,  by  a  deed  of  partnership,  in  case  of  dispute  each  party  was 
to  appoint  an  arbitrator,  and  the  two  arbitrators  were  to  appoint  an  umpire 
before  they  commenced  proceedings,  the  court  refused  to  stay  proceedings 
in  an  action,  as,  although  the  arbitrators  were  appointed,  they  had  not 
selected  an  umpire,  and  the  appointment  of  an  umpire  was  held  by  the 
court  a  condition  precedent  to  the  acting  of  the  arbitrators. (p) 


(-  *53  ]  *SECTION  II. 

OF  SUBMISSIONS  WHICH  CANNOT  BE  MADE  RULES  OF  COURT. 

I.  Parol  submission.'] — A  parol  submission  is  generally  perfectly  valid. 
If,  on  the  hearing  of  a  summons  before  a  judge,  the  parlies  consent  that  he 

(i)  6  Jarman  &  Bythcwood  Conv.  586,  3rd  cd. 

(k)  Harris  v.  Reynolds,  7  Q.  15.  71,  (Z)  Kill  v.  Hollistcr,  1  Wils.  129. 

(m)  Harrison  v.  Douglas,  K.  B.  M.  T.4  W.  IV.;  Watson  on  Awards,  p.  10,  n.  6,  3rd  ed. 

(n)  Harris  v.  Reynolds,  7  Q.  B.  71. 

(o)  Dicaa  v.  Jay,  6  Bing.  519  ;  Moscati  v.  Lawson,  1  II.  &  W.  572. 

(p)  Bright  v.  Durncll,  4  Dowl.  756. 
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shall  adjudicate  on  the  case,  such  consent  is  a  parol  submission  to  him  as 
arbitrator,  and  his  submission  is  binding  as  an  award. («)  It  often  happens 
in  practice,  that  where  the  submission  originally  is  in  writing,  that  it  is 
altered  or  added  to  by  parol. (6) 

There  are  various  disadvantages  attending  parol  submissions.  They  are 
open,  like  other  verbal  contracts,  to  dispute  respecting  the  exact  terms  used, 
which  often  become  material,  and  awards  made  on  them  cannot  be  enforced 
by  attachment,  since  a  parol  submission  cannot  be  made  a  rule  of  court  so  as 
to  give  the  court  jurisdiction. (c) 

When  a  reference  takes  place  at  nisi  prius,  and  a  verdict  is  taken  subject 
to  it,  but  no  order  of  reference  is  drawn  up,  the  authority  of  the  arbitra- 
tor depends  solely  on  the  parol  submission  of  the  parties,  and  in  such  case 
the  jurisdiction  of  the  court  does  not  attach,  as  on  a  reference  by  order  of 
nisi  prius,  to  compel  the  attendance  of  witnesses, ((/)  though,  where  the 
arbitrator  has  to  certify  the  amount  of  damages,  a  verdict  may  be  entered 
for  the  amount  ascertained  by  his  certificate. (e) 

A  parol  submission  is  sometimes  ineffectual.  For  example,  if,  on  such 
a  submission,  a  written  award  is  made  respecting  real  property,  and  the 
provisions  of  the  award  are  such,  that  if  they  had  been  verbally  agreed  to 
by  the  parties  *themselves,  they  would  have  been  void  by  the  statute  ^_  .  -, 
of  frauds,  the  award  cannot  be  enforced  as  to  them  since  the  parol  L  l  -I 
submission  and  written  award  form  but  one  parol  contract.  (A 

II.  Submission  by  agreement  in  writing  not  under  seal.'] — Parties  may 
refer  their  differences  by  agreement  in  writing  not  under  seal. 

Such  submissions  require  an  ordinary  agreement  stamp.  One  stamp 
only  is  necessary,  although  there  are  many  parties  to  the  submission  having 
separate  legal  interests,  provided  they  have  a  sufficient  community  of 
interest  in  the  subject-matter  of  the  reference  ;  as  in  the  case  of  a  submis- 
sion between  the  party  who  has  insured  a  ship,  and  the  underwriters  on 
the  policy. (o)  Where  there  was  a  written  agreement  that  a  disputed 
boundary  was  to  be  set  out  by  "an  indifferent  surveyor  residing  at  a  dis- 
tance," and  on  the  same  sheet  of  paper  was  added  a  memorandum  of  a 
later  dale,  appointing  a  particular  surveyor,  residing  in  the  neighbourhood, 
to  set  out  the  boundary,  the  two  memorandums  were  held  to  be  only  one 
agreement,  and  to  require  only  one  stamp. (A) 

An  agreement,  indorsed  on  an  arbitration  deed,  or  bond,  enlarging  the 
time,  or  changing  the  arbitrator  is  a  new  submission  in  writing,  incorporat- 
ing into  itself  all  the  terms  of  the  original  submission, (i)  and  requires  an 
agreement  stamp. (A;) 

(a)  Harrison  v.  Wright,  13  M.  &  W.  816. 

(b) v.  Mills,  17  Ves.419;  Ashworth  v.  Heathcote,  G  Bing.  596. 

(c)  Ansell  v.  Evans,  7  T.  R.  1 ;     v.  Mills,  17  Ves.  419. 

(d)  Curtis  v.  Bligh,  3  Jur.  1 152.  (e)  Tomes  v.  Hawkes,  10  A.  &  E.  32. 

(/)  Walters  v.  Morgan,  2  Cox.  369;  sec  P.  Ill,  ch.  4,  s.  1,  d.  2,  enforcing  award  in 
equity. 

(g)  Goodson  v.  Forbes,  1  Marsh.  525,  S.  C.  6  Taunt.  171  ;  Stephens  v.  Lowe,  9 
Bing.  32. 

(A)  Taylor  v.  Parry,  1  M.  &  G.  604. 

(i)  Greig  v.  Talbot.  2B.&C.  179  ;  Tunno  v.  Bird,  In  re,  5  B.  &  Ad.  488  ;  Evans  v. 
Thompson,  5  East.  189. 

(A)  Stephens  v.  Lowe,  9  Bing.  32,  S.  C.  2  M.  &  Sc.  44. 
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III.  Submission  by  bond.] — A  submission  by  bond  is  a  very  ordinary 
mode  of  effecting  a  reference. 

r  r  -,  *Each  party  usually  executes  a  bond  to  the  other  in  a  certain 
L  -■  penalty,  subject  to  the  condition  of  his  abiding  by  and  performing 
the  award  of  the  person  named  as  arbitrator.  The  penalty  in  the  bond  does 
not  limit  the  amount  the  arbitrator  may  award,  although,  if  he  exceeds  that 
limit,  no  larger  sum  than  the  penalty  can  be  recovered  by  action  on  the 
bond.(/) 

The  submission  of  the  parties  is  contained  in  the  conditions  of  the  mutual 
bonds,  for  they  together  make  up  but  one  agreement  of  reference.  The 
terms  of  the  condition  may  be  altered  by  an  instrument  under  seal,  without 
affecting  the  bond.(m)  Where  there  is  a  dispute  between  A.  of  the  first 
part,  and  B.  and  C.  of  the  second  part,  a  submission  to  reference  may  be 
effected  by  a  bond  given  by  A.  to  B.  and  C.  jointly,  and  by  separate  bonds 
given  by  B.  and  C.  respectively  to  A.,  conditioned  to  perform  the  award  ; 
for  the  three  bonds  together  will  constitute  but  one  submission. (n)  Two 
bonds,  however,  will  be  a  valid  though  unskilful  method  of  settling  by  arbi- 
tration the  affairs  of  a  partnership  of  several  persons,  Thus,  a  joint  and 
several^  bond  of  A.,  B.,  and  C,  three  of  six  partners  to  D.,  E.,  and  F.,  the 
other  three,  and  a  like  bond  of  D.,  E.,  and  F.  to  A.  B.,  and  C.  both  condi- 
tioned to  abide  an  award  respecting  all  accounts  and  matters  in  difference 
between  the  six,  or  any  of  them,  will  authorize  an  award  directing,  among 
other  things,  A.  to  pay  a  sum  to  B.,  and  B.  may  maintain  an  action  of  debt 
on  the  award  against  A.,  but  not  an  action  against  him  on  the  bond,  for  A. 
is  not  bound  to  him  by  that  instrument ;  it  seems  also  thatD.,  E.,  and  F.,  to 
whom  A.  is  bound,  might  sue  him  on  the  bond  for  his  disobedience  of  the 
award  in  neglecting  to  pay  the  sum  of  money  to  B.(o)  Instead  of  binding 
themselves  by  a  penalty  to  each  other,  the  litigant  parties  may  join  in  a 
bond  to  the  arbitrator,  conditioned  to  perform  his  award.  Such  a  bond  was 
_.  held  good  although  it  was  *suggested  that  the  arbitrator  might  make 
L        J   an  unreasonable  award  in  order  to  entitle  himself  to  the  penalty. (p) 

An  arbitration  bond  must  be  stamped  with  a  bond  stamp,  and  it  does  not 
require  an  agreement  stamp  also,  because,  in  addition  to  the  usual  clauses, 
it  contains  a  stipulation  respecting  the  manner  in  which  the  costs  are  to  be 
paid.  Such  stipulation  is  not  to  be  considered  as  a  substantive  agree- 
ment.^) 

A  submission  by  bond,  referring  to  an  arbitrator  to  settle  the  price  per 
acre  the  purchaser  is  to  pay  for  an  estate  seems  to  be  a  sufficient  agreement 
in  writing,  respecting  the  sale  of  lands,  to  satisfy  the  requirements  of  the 
statute  of  frauds,  and  when  the  award  is  made  to  enable  the  Court  of  Chan- 
cery to  enforce  a  specific  performance. (>•) 

IV.  Submission  by  dced.~] — A  mode  of  referring  not  unfrequently  adopted, 
is  by  indenture,  containing  mutual  covenants    to  stand  to  the  award. (s) 

(Z)  Browcs  v.  Bruce,  Watson  on  Awards,  p.  4,  note  (3),  3rd  Ed. 
(m)  Grcig  v.  Talbot,  2  B.  &,  C.  17a.  («)  Hayes  v.  Hayes,  Cro.  Car.  433. 

(o)  Winter  v.  White,  lli.&B.  350.  (p)  Owdy  v.  Gibbons,  Comb.  100. 

(7)  Wansborougb  v.  Dyer,  In  re,  2  Chitt.  40.  (r)  Cooth  v.  Jackson,  6  Vcs.  11. 

(s)  Spooner  v.  Payne,  16  L.  J.  C.  P.  225 ;  Uac.  Ab.  Arb.  B. 
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Such  a  submission  cannot  be  altered  by  parol,  or  written  agreement  even 
when  indorsed  upon  it.(/) 

It  seems  to  be  no  objection  to  the  validity  of  the  submission,  that  one 
party  is  bound  by  deed  and  the  other  by  agreement  not  under  seal ;  as  for 
instance,  on  a  reference  between  a  private  individual  and  a  corporation, 
which  the  former  signs,  but  to  which  the  seal  of  the  latter  is  affixed. (m) 

V.  Disadvantage  of  these  kinds  of  submissions."] — Some  serious  objec- 
tions exist  to  referring  matters  to  arbitration  by  the  forms  of  submission  dis- 
cussed in  this  section,  considered,  as  we  have  at  present  treated  of  them, 
independently  of  the  statute  of  the  9  &  10  W.  III.  c.  15. (x) 

*Ln  cases  where  the  statute  has  no  application,  a  submission  of  *k7-i 
matters  in  difference  when  there  is  no  cause  in  court,  does  not  by  L  J 
common  law  give  the  court  any  jurisdiction,  either  over  the  submission 
itself,  or  over  the  proceedings  before  the  arbitrator,  or  over  the  award.  The 
parties  are  not  before  the  court  in  any  way,  and  the  submission  is  viewed  as 
a  contract  simply. 

Either  party  may,  at  any  time  before  the  award  is  made,  revoke  the 
authority  of  the  arbitrator, (;//)  and  render  all  that  has  been  done  in  the  refer- 
ence ineffectual,  though  by  so  doing  he  makes  himself  liable  to  an  action. 

The  awards  made  on  such  submissions  cannot  be  set  aside  by  a  court  of 
law,  however  gross  the  misconduct  or  corruption  of  the  arbitrator. (z)  The 
only  remedy  is  by  bill  in  equity. («) 

Nor  can  the  awards,  when  valid,  be  enforced  by  attachment  or  other  sum- 
mary process  of  the  court.  The  benefit  of  them  can  only  be  obtained,  as 
on  a  contract,  by  action,  or  sometimes,  when  the  nature  of  the  award  admits, 
by  proceedings  in  equity  for  a  specific  performance. (&) 


SECTION  III. 

OF    SUBMISSIONS   WHICH    MAY  BE    MADE    RULES  OF    COURT    UNDER    THE  STATUTE 
OF  WILLIAM  THE  THIRD. 

I.  Effect  of  the  statute  9  fy  10  W.  III.  c.  15.]— Before  *the  sta-  ¥_8  , 
tute,  the  9th  &  10th  W.  III.  c.  15,  entitled,  "An  act  for  determin-  L  ■> 
ing  differences  by  arbitration,"  became  law,  when  persons  were  out  of  court 
they  could  not,  by  any  agreement,  bring  themselves  into  court,  and  create  a 
jurisdiction  to  issue  process  of  contempt. (a)  Experience  had  proved  the 
beneficial  effect  of  terminating  by  arbitration  suits  actually  existing;  and  it 

(t)  Morphea,  In  re,  2  D.  &  L.  967. 

(u)  Tomlin  v.  Mayor,  Fordwich,  6  N.  &  M.  594.  {x)  See  the  next  section. 

(y)  See  P.  11,  Oh.  3,  5,  3  d.  1,  Revocation  at  Common  Law. 

(«)  Veale  v.  Warner,  1  Saund.  327,  c.  note. 

(«)  Greenhill  v.  Church,  3  Rep.  in  Clianc.  89,  p.  49,  2  Vern.  100,  pi.  95 ;  Cavendish  v. 
.  1  Cas.  in  Chanc.  279. 

(/>)  Blundell  v.  Brettargh,  17  Ves.  232;  Bishop  v.  Bishop,  1  Rep.  in  Ciianc.  75  ;  Ben- 
dick  v.  Thatcher,  Noy,  141,  Vin.  Ab.  Arb.  H.  a.  1. 

(a)  Nichols  v.  Chalie,  14  Ves.  265;  Lyall  v.  Lamb,  4  B.  &  Ad.  468;  Steers  v.  Harrop, 
I  Bing.  133,  S.  C.  7  Moore,  466. 
January,  1849. — 7 
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occurred  also  that  it  might  be  extremely  desirable  to  afford  the  same  oppor- 
tunity where  only  a  cause  of  suit  subsisted  but  no  suit  had  been  instituted. (6) 
To  effect,  therefore,  these  two  objects,  first  to  give  the  parti's  the  procei 
contempt  for  enforcing-  the  award,  and  next,  to  make  awards  final  unless 
complaint  was  made  within  a  limited  time,(o)  the  statute  of  VV.  111.  was 
passed.  (</) 

The  statute  is  not  very  clearly  worded  in  its  provisions,  and  much  dis- 
cussion has  been  raised  respecting  its  terms.  But  the  result  of  many  deci- 
sions has  now  put  a  judicial  interpretation  on  all  of  them.  The  whole  act 
taken  together  has  been  construed  to  mean  this;  though  there  be  no  cause 
in  any  court,  and  the  matter  referred  be  entirely  of  a  private  nature,  if  the 
submission  contain  an  agreement  for  making  the  submission  a  rule  of  court, 
that  the  party  in  whose  favour  the  award  is  made  may  enforce  it  by  the 
process  of  the  court  where  the  submission  is  made  a  rule,  unless  it  shall 
appear  to  lltat  court  that  it  ought  to  be  set  aside  as  unduly  made,  and  in 
such  case  the  name  court  shall  not  merely  refuse  the  aid  of  its  process,  but 
if  complaint  be  made  within  the  time  limited  shall  actually  proceed  to  set  it 
aside. (e)  For  although  section  one  provides  that  the  process  of  the  court  in 
which  the  submission  is  made  a  rule  to  enforce  the  award,  shall  not  be 
stayed  by  "any  other  court  of  law  or  equity,"  except  it  shall  appear  to  such 
court  that  the  award  was  procured  by  corruption  or  undue  means,  implying 
0  -,  as  it  were,  that  in  the  excepted  case  another  court  might  ^interpose, 
J  and  although  in  section  two  it  is  provided  that  an  award  procured 
by  corruption  or  undue  means  shall  be  set  aside  by  any  court  of  law  or 
equity,  yet  the  proviso  at  the  end  of  section  two,  that  complains  of  such 
corruption  or  undue  practice  must  be  made  to  the  court  of  which  the  sub- 
mission is  a  rule,  has  been  held  to  limit  the  generality  of  the  previous  words, 
and  to  show  the  intention  of  the  legislature  that  the  court  in  which  the  com- 
plaint is  to  be  made,  that  is,  the  court  of  which  the  submission  is  a  rule,  is 
the  only  court  which  has  jurisdiction  over  the  award,  either  to  enforce  it  by 
attachment  or  to  set  it  aside. 

Though  the  courts  of  equity  yielded  reluctantly  to  the  force  of  the  Act  of 
Parliament,  it  is  now  settled,  that  when  the  submission  is  agreed  to  be  made 
a  rule  of  another  court,  whatever  equitable  ground  there  may  be  for 
impeaching  the  award,  the  jurisdiction  of  equity  to  set  it  aside  is  entirely 
taken  away,  and  transferred  to  the  court  of  which  the  submission  is  made 
a  rulc.(/) 

The  statute(g)  provides  for  the  making  the  submission  a  rule  of  "  any  of 
his  majesty's  courts  of  record.''''  These  words  have  been  held  to  include 
the  Court  of  Chancery,  which,  although  not  a  court  of  record  as  regards  its 
equitable  authority,  still,  as  regards  its  common  law  jurisdiction,  is  a  court  of 
record. (/t)    Instances  are  very  numerous  of  submissions  having  been  made 

(b)  Nichols  v.  Cfanlie,  14  Ves.  205.  (c)  Davis  v.  (Jetty,  1  S.  &  S.  411. 

(d)  See  Appendix  of  Statutes  lor  the  Act.  (c)  Dawson  v.  Sadler,  1  S.  &S.  537. 

( I )  Ni<  hols  v.  line,  ,'t  M.  \.  Keen,  431,  reversing  judgment  of  Vicc-Clianc.  in  same 
case,  5  Kim.  15G;  Nichols  v.  Chalie,  14  Ves.  iJG5 ;  Gwinnett  v.  Bannister,  14  Ves.  530  ; 
Homing  v.  Swinnerton,  I  Coop.  G  C.  '580. 

(■')  !)  &  10  VV.  III.  c.  15,  s.  1. 

<h)  2  Madd.  Chanc.  Practice,  B40  Jjd  cd.,  712  2nd  cd. ;  Pownall  v.  King,  G  Ves.  10. 
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rules  of  this  court  under  the  statute  without  question,  and  -the  awards  made 
pursuant  to  them  enforced  by  the  compulsory  process  of  the  couit.(i) 

The  second  section  also  of  the  act  shows  that  the  Court  of  Chancery  is 
intended  to  be  included,  since  it  expressly  men*. ions  courts  of  equiry  as  hav- 
ing jurisdiction  to  set  aside  awards,  and  that  jurlsuVtldn  we  have  already 
seen  only  lies  in  the  *court  of  which  the  submission  jg  made  a  f'Lan-t 
rule.(A-)  And  in  a  very  recent  case,  on  the  objection  being  made,  L  J 
Lord  Cottenham,  C,  treated  it  as  a  point  long  settled  that  the  Court  of'Chan- 
cery  was  a  court  of  record  within  the  act. (A 

The  statute  limits  no  time  within  which  application  to  enforce  the  award 
must  be  made.  But  the  party  who  seeks  to  set  it  aside  must  make  his 
application  to  the  court  before  the  last  day  of  the  next  term  after  the  award 
is  made  ;  and  this,  whether  the  objection  appears  on  its  face,  or  whether  it 
is  for  matter  extrinsic,  as  for  fraud  of  parties,  or  for  misconduct  or  corrup- 
tion of  the  arbitrator.(m)  It  is  true,  when  the  award  is  bad  on  its  face, 
though  it  cannot  be  set  aside  after  the  time,  no  action  can  be  maintained 
upon  it,  nor  will  an  attachment  be  granted  to  enforce  it.(n) 

The  submission  must  be  made  a  rule  of  court  before  the  court  has  any 
jurisdiction  either  to  enforce  or  set  aside  the  award. (o) 

The  only  summary  mode  of  enforcing  the  award  is  by  attachment.  No 
judgment  can  be  entered  or  execution  issue  on  the  rule  embodying  the  sub- 
mission. Hence,  if  the  party  die  before  the  award  be  performed,  as  the 
right  to  an  attachment  dies  with  the  person,  the  benefit  of  the  statute  is  lost, 
and  the  party  will  be  left  to  his  action  or  suit  against  the  executor.(/j) 

II.  What  references  within  the  statute.'] — A  parol  submission  cannot  be 
made  a  rule  of  court  within  the  statute,  for  the  statute  provides  that  the  par- 
ties shall  "  inserV  their  consent  to  make  the  submission  a  rule  of  court  into 
the  ^submission  itself,  and  the  word  insert  must  mean  an  act  that  ,„.  ~, 
infuses  that  consent  into  something  written. (q\  L         -J 

Though  an  order  of  nisi  prius,  referring  a  cause,  is  made  a  rule  of  court 
by  virtue  of  the  inherent  common  law  jurisdiction  of  the  courts  ;  yet  where 
a  cause  and  all  matters  in  difference  are  referred  by  such  an  order,  it  seems 
not  yet  to  have  been  clearly  decided  whether  the  authority  to  make  it  a  rule 
of  court,  as  to  the  matters  not  in  the  cause  is  derived  from  common  law  or 
from  the  statute. (r)  In  a  late  case,  a  submission  by  agreement  out  of  court 
of  a  cause,  and  all  matters  in  difference,  was  made  a  rule  of  court,  though 

(i)  Webster  v.  Bishop,  2  Vern.  444  ;  Smith  v.  Svmes,  5  Madd.  74 ;  Joseph  v.  Webster, 
In  re,  1  Russ.  &  Mylne,  49 G. 

(k)  Ante,  p.  58,  Dawson  v.  Sadler,  S.  &  S.  527  ;  see  note  to  Joseph  &  Webster,  In  re,  1 
Russ.  &  Mylne,  496. 

(I)  Heming  v.  Swinnerton,  10  Jur.  907. 

(m)  Davis  v.  Getty,  1  S.  &  S.  411 ;  Auriol  v.  Smith,  1  Turn.  &  R.  121  ;  Allardcs  v. 
Campbell,  1  Turn.  &  R.  133  n. ;  Pedley  v.  Goddard,  7  T  R.  73. 

(n)  Auriol  v.  Smith,  1  Turn.  &  R.  121  ;  Pedley  v.  Goddard,  7  T.  R.  73. 

(o)  Davis  v.  Getty,  1  S.  &  S.  41 1 ;  Harvey  v.  SJielton,  7  Beav.  455. 

(p)  Webster  v.  Bishop,  Free,  in  ("banc.  223. 

(7) v.  Mills,  17  Ves.  419  ;  Anscll  v.  Evans,  7  T.  R.  1. 

(r)  Lord  Lonsdale  v.  Littlcdale,  2  Ves.  Jr.  451  ;  Lucas  v.  Wilson,  2  Burr.  701  ;  Ander- 
son v.  Coxeter,  1  Strange,  301  ;  Havward  v.  Phillips,  6  A.  &  E.  119  ;  Allenby  v.  Proud- 
lock,  4  Dowl.  54,  S.  C.  4.  A.  &  E.  32G. 
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there  was  no*  consent  clause  at  all'-formaking  it  such  a  rule.  The  circum- 
stances, however,  under  whicll-it  wi>&  so  made,  do  not  appear  in  the  report. (s) 

A  reference  of  a  suit  in  chancery  by  agreement  out  of  court,  containing 
a  clause  to  "make  it  a  rule'-cf 'the  Court  of  King's  Bench,  is  a  submission, 
not  in  the  cause  but  ovve'f  it,  and  proceeds  on  the  jurisdiction  given  by  the 
statute.//) 

Ih'lHve  manner,"  a  reference  by  deed  of  causes  in  the  King's  Bench  and 
Exchequer,  with  a  clause  to  make  the  submission  a  rule  of  either  court,  is 
under  the  statute  ;(w)  so  also  of  a  cause  in  the  Exchequer  which  is  referred 
by  a  judge's  order,  providing  that  it  shall  be  made  a  rule  of  the  Court  of 
Queen's  Bench. (a?) 

If  a  cause  in  the  Court  of  King's  Bench  be  referred  by  agreement  out  of 
court,  containing  a  clause  for  making  it  a  rule  of  the  same  court,  the  refer- 
ence is  under  the  statute  and  not  at  common  law.(?/)  So  also  the  reference 
of  a  suit  in  chancery,  and  all  matters  in  difference  by  private  agreement, 
providing  for  making  the  submission  and  award  a  rule  of  chancery,  derives 
its  efficacy  from  the  act. (2) 

,-*,»r.-i  *Where  a  bond  of  submission  between  the  trustee  of  a  wife  and 
L  J  the  husband  recited,  that  the  wife  had  instituted  a  suit  in  the  Eccle- 
siastical Court  for  a  separation  and  a  divorce  a  mensa  et  thoro,  and  that  in 
order  to  prevent  further  litigation  and  disputes  touching  the  terms  on  which 
the  divorce  was  to  be  had,  and  also  to  terminate  and  put  a  final  end  to  the 
suit,  and  to  any  question  which  might  arise  respecting  the  children  of  the 
marriage,  it  had  been  agreed  to  refer  all  matters  in  contest  and  dispute 
between  the  wife  and  husband  to  a  certain  arbitrator;  on  application  to  the 
Court  of  Common  Pleas  to  make  the  submission  a  rule  of  court  under  the 
statute,  it  was  objected,  that  as  the  matter  in  dispute  was  only  the  subject 
of  a  suit  in  the  Ecclesiastical  Court,  the  Statute  of  W.  III.,  which  is  expressly 
confined  to  "  controversies,  suits,  and  quarrels,  for  which  there  is  no  other 
remedy  but  by  personal  action  or  by  suit  in  equity,"  gave  no  authority  to 
the  Court  of  Common  Pleas  to  make  the  submission  a  rule  of  court;  but  the 
objection  was  overruled,  the  court  observing  that  many  causes  of  action  at 
law  and  many  suits  in  equity  might  arise  out  of  the  disputes  stated  in  the 
recital  of  the  bond. (a) 

Criminal  proceedings  are  not  within  the  statute  ;  for  where  an  indictment 
for  an  assault,  and  all  matters  in  dispute  between  the  prosecutor  and  defen- 
dant were  referred  by  bonds  containing  a  consent  clause,  the  court  thought 
such  a  reference,  comprehending  the  subject-matter  of  an  indictment  could 
not  be  made  a  rule  of  court,  and  that  the  words  "  controversies,  suits,  and 
quarrels,"  in  the  statute,  meant  only  civil  disputes  between  the  parties. (6) 

The  act  contemplates  controversies  existing  before  the  submission,  and 
differences  for  which  there  is  a  legal  or  equitable  remedy,  but  not  it  seems, 
subjects  of  arbitration  which  cannot  be  classed  under  these  heads  ;  therefore, 


(«)  Little  v.  Newton,  1  M.  &  G.  977,  n.  (a).         (/)  Nichols  v.  Chalie,  14  Vcs.  265. 
(w)  Wimpenny  v.  Bates,  2  Tyr.  466,  S.  C. ;  2  C.  &  J.  379. 
(x)  Milstead  v.  Crauficld,  9  Dowl.  124. 

(y)  Rusliworth  v.  Barron,  3  Dowl.  317  ;  Reynolds  v.  Askew,  5  Dowl.  682. 
(z)  Homing  v.  Swinnerton,  I  Coop.  C. C. 386.      («)  Soillcux  v.  Merbst,  2  B.  &  P.  444. 
'!>>  Wat  on  v.  M'Cullmn,  8  T.  R.  520  ;  It.  v.  Bardell,  5  A.  &  E.  619,  S.  C.  sub.  nom., 
R.  v.  Sbillibeer,  5  Dowl.  23d. 
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where  an  agreement  to  sell  land  at  a  price  to  be  fixed  by  arbitrators,  was 
made  a  rule  of  court  under  a  consent  clause,  the  *question  submitted  -, 

being  only  co-existent  with  the  submission,  the  court,  on  an  applica-  L  -1 

tion  to  enforce  the  award  by  attachment,  doubted  very  much  whether  this 
agreement  was  within  the  statute,  and  dismissed  the  motion. (c) 

III.  What  a  sufficient  consent  clause.] — Though  the  statute  requires 
that  the  agreement  to  make  the  submission  a  rule  of  court  shall  be  inserted 
in  the  submission  or  condition  of  the  arbitration  bond,  yet  where  the  con- 
sent clause  was  no  part  of  the  condition  of  the  bond,  but  was  written  under 
it  and  not  signed  ;  on  its  appearing  by  affidavit  that  it  was  thus  written  be- 
fore the  execution  of  the  bond,  it  was  taken  by  the  court  to  be  part  of  the 
submission,  and  the  submission  was  made  a  rule  of  court. (</) 

If  on  an  arbitration  bond  or  deed  of  submission,  having  the  usual  consent 
clause  for  making  the  submission  a  rule  of  court,  is  afterwards  endorsed  an 
agreement  of  the  parties  to  enlarge  the  time,  but  which  contains  no  repeti- 
tion of  the  consent  clause  in  itself,  the  endorsed  agreement  becomes  a  new 
submission,  incorporating  the  remaining  terms  of  the  instrument  within, 
and  may  be  made  a  rule  of  court,  under  the  statute  with  reference  to  the 
enlarged  time,  instead  of  the  time  originally  specified. (e) 

A  conditional  clause  in  an  arbitration  bond  in  this  form,  "And  if  the 
obligor  shall  consent  that  this  submission  be  made  a  rule  of  court  then," 
&c,  has  been  held  to  contain  a  sufficient  indication  of  consent  to  authorize 
the  making  the  submission  a  rule  of  court. (/)  If  the  clause  is  for  making 
the  submission  a  rule  of  "f/«e"  court,  without  specifying  which  court,  it  is 
sufficient,  and  the  parties  may  elect  which  court  they  please. (g) 

*If  it  provides  in  the  alternative,  that  the  submission  shall  be  made  *a±-\ 
a  rule  of  the  Court  of  King's  Bench  or  Exchequer,(/i)  or  if  it  is  L  J 
drawn  up  for  making  it  a  rule  of  the  Court  of  King's  Bench,  or  an  order 
of  the  Court  of  Chancery, (i)  that  authorizes  the  making  the  submission  a 
rule  of  either  court  but  not  of  both. 

Frequently  the  clause  is  worded  for  making  the  award,  not  the  submis- 
sion, a  rule  of  court.  In  the  older  cases  this  was  held  an  insufficient  con- 
sent.(A:)  Subsequently  a  laxer  rule  was  adopted  as  more  sensible,  and  such 
submissions  were  allowed  to  be  within  the  operation  of  the  statute. (/) 
Now,  however,  it  seems  a  sort  of  middle  course  will  be  adopted  ;  the  court 
will  examine  whether  the  word  "award"  has  been  used  by  mistake  for 
submission  ;  if  that  be  the  case,  the  submission  may  still  be  made  a  rule  of 
court ;  but  if  the  intention  of  the  parties  appears  to  be  that  the  award  itself 

(c)  Lee  and  Hemingway,  In  re,  3  Nev.  &  M.  860. 

(d)  Carter  v.  Mansbridsje,  Barnes,  55. 

(e)  Greig  v.  Talbot,  2  B.  &  C.  179  ;  Evans  v.  Thompson,  5  East,  189  ;  Tunno  &  Bird, 
In  re,  5  B.  &,  Ad.  488 ;  Jenkins  v.  Law,  8  T.  R.  87,  overruled. 

(/;  Bailey  v.  Cheesely,  1  Salk.  72,  S.  C,  1  Ld.  Raym.  674. 

(g)  Soilleux  v.  Herbst,  2  B.  &  P.  444. 

(A)  Wimpenny  v.  Bates,  2  Tyr.  466,  S.  C,  2  C.  &  J.  379. 

(i)  Dawson  v.  Sadler,  1  S.  &  S.  537. 

(k)  Harrison  v.  Grundy,  2  Stra.  1178  ;  Anon.  2  Barnard,  163. 

(I)  Story,  In  re,  7A.&E.  002  ;  Soilleux  v.  Herbst,  2  B.  &  P.  444 ;  Pedley  v.  West- 
macott,  3  East,  602  ;  Powell  v.  Phillips,  cited  in  Pedley  v.  Westmacott,  3  East,  602  ;  2 
Tidd.  Pr.  821,  9th  ed. 
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should  be  made  a  rule  of  court,  although  that  intention  cannot  be  carried 
into  effect,  the  statute  will  not  apply. (m) 


SECTION  IV. 


OF  AGREEMENTS  TO  REFER  FUTURE  DISPUTES  TO  ARBITRATION. 

I.  Effect  as  a  submission  of  an  agreement  to  refer  future  disputes."] — 
There  is  often  a  covenant  or  agreement  in  deeds  of  partnership,  policies  of 
insurance,  and  other  instruments,  providing  that  if  any  disputes  shall  arise 
they  shall  be  referred  to  arbitration.  The  arbitrators  generally  are  to  be 
r  #prr-|  *  appointed  by  the  parties,  or  some  third  person,  on  the  difference 
L  -J  occurring.  Sometimes  the  referees  are  designated  in  the  original 
agreement. 

When  they  are  not  so  named,  the  agreement  to  refer  cannot,  it  is  appre- 
hended, be  considered  a  submission  ;  for  until  the  arbitrator  is  determined, 
there  is  no  one  who  has  the  binding  authority  to  decide  the  questions  sub- 
mitted. Naming  the  arbitrator  in  the  instrument  is  the  rarer  course;  for  it 
is  open  to  the  reasonable  objection,  that  possibly  by  the  time  a  difference 
arises  and  his  assistance  is  required,  he  may,  from  age,  infirmity,  or  other 
cause,  have  become  unwilling  or  unfit  to  perform  the  duty. 

But  when  an  arbitrator  is  named  in  the  original  clause,  it  seems  to  differ 
little,  if  at  all,  from  ordinary  submission.  There  are  no  matters  in  dispute, 
it  is  true,  existing  at  the  time  of  the  agreement  to  refer,  but  submissions 
are  often  drawn  up  providing  for  the  determination  of  differences  or  calcu- 
lation of  damages  arising  after  the  date  of  the  reference,  and  no  objection 
seems  to  have  been  made  that  such  were  ineffectual  without  a  fresh  assent 
after  the  future  matter  of  dispute  has  come  into  existence. (a) 

When  the  agreement,  though  not  naming  the  referees,  provides  for  their 
appointment  in  a  particular  manner,  and  they  are  afterwards  so  appointed, 
though  contrary  to  the  will  of  one  of  the  disputing  parties,  this  seems  to 
have  the  same  effect  as  if  the  referees  were  named  in  the  clause  itself.  In 
a  late  instance  where  arbitrators  so  appointed  fixed  a  meeting,  a  judge  made 
an  order  compelling  the  attendance  of  witnesses  before  them.  That  order, 
it  is  true,  was  set  aside  on  other  grounds,  but  the  party  who  objected  and 
resisted  the  reference,  never,  according  to  the  report,  raised  the  objection 
(which  if  tenable  would  have  been  conclusive)  that  the  agreement  to  refer 
did  not  amount  to  a  submission. (&)  The  court,  however,  took  care  to  ex. 
press  no  opinion  on  this  point. 

*In  a  former  case,  a  sort  of  distinction  was  taken  between  a 
L  J  reference  under  such  an  agreement  where  the  arbitrators  were 
named,  and  a  submission  after  dispute  arisen  ;  for  on  a  motion  for  a  new 

(wt)  Woodcrofl  and  Jones,  In  re,  9  Dowl.  538. 

[a)  Petch  v.  Fountain,  ■>  Bing.  N.  C.  442 ;  Morphctt,  In  re,  2  D.  &  L.  9G7  ;  Brown  v. 
Croydon  '  'anal  Company,  In  re,  9  A.&  E.  522;  Stephens  v.  Lowe,  9  Bing.  32  ;  sec  Cle- 
v.oiil,  v.  Pickford,  7  M.  &  W.  314,  per  Ld.  Abingcr,  C.  B.  321. 

(b)  Woodcrofl  v.  Jones,  In  re,  9  Dowl.  53S. 
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trial  the  court  held  that  such  a  clause  in  a  policy  of  insurance  did  not  pre- 
vent the  assured  from  bringing  an  action  for  a  loss  without  proceeding 
under  it,  notwithstanding  the  referees  specially  named  at  the  time  of  the 
commencement  of  the  action  were  proceeding  in  the  reference,  and  the 
court  added  the  following  expression  : — "It  not  appearing  that  the  plaintiff 
had  assented  to  the  reference  after  the  loss. "(c)  This,  however,  does  not 
show  that  the  clause  was  not  a  submission,  because  a  reference  pending  on 
an  undoubted  submission  does  not  prevent  an  action  being  brought  for  the 
same  cause. (d\ 

II.  Effect  in  law  of  an  agreement  to  refer  future  disputes.'] — The 
maxim  often  quoted,  that  an  agreement  to  refer  is  not  binding,  and  cannot 
deprive  the  court  of  its  jurisdiction,  seems  sometimes  to  have  been  mis- 
understood.^) 

In  one  instance  where,  however,  it  was  not  necessary  to  decide  the  point, 
the  court  was  inclined  to  think  that  no  action  could  be  maintained  for  refus- 
ing to  appoint  an  arbitrator  pursuant  to  a  covenant  to  refer,  and  that  the 
covenant  itself  was  futile  and  nugatory,  and  could  not  be  enforced. (/)  In 
that  case  a  person,  in  consideration  of  a  specific  premium  paid  him  by 
another,  took  the  other  into  partnership  for  so  long  as  they  should  mutually 
agree.  By  the  deed  of  partnership  it  was  covenanted  between  them,  that 
if  at  any  time  either  during  or  after  the  termination  of  the  co-partnership 
any  variance,  dispute,  doubt,  or  question  should  arise,  happen,  or  be  moved 
between  the  said  parties  or  either  of  them,  their  executors  or  administrators, 
touching  the  joint  concern  or  co-partnership,  or  any  covenant,  agreement 
clause,  *matter,  or  thing  contained  in  the  deed  or  in  the  construction  #fi  , 
thereof,  or  in  anywise  relating  thereto,  then  every  such  variance,  ■-  J 
dispute,  doubt,  or  question,  should  be  determined  by  two  indifferent  persons, 
to  be  elected  and  chosen  by  the  said  partners,  that  is  to  say,  one  by  each  of 
them,  within  twenty  days  next  after  such  variance,  dispute,  doubt,  or  ques- 
tion should  arise,  happen,  or  be  moved.  After  a  dissolution  of  the  part- 
nership and  the  death  of  the  party  who  paid  the  premium,  his  administra- 
trix claiming  a  return  of  the  money,  proposed  a  reference,  named  an  arbi- 
trator, and  on  the  refusal  of  the  other  party  to  name  one  on  his  part,  brought 
an  action  on  the.  covenant.  Lord  Eldon,  C  J.,  and  the  Court  of  Common 
Pleas  held  the  action  would  not  lie,  as  the  language  of  the  deed  did  not 
extend  the  power  of  nominating  an  arbitrator  to  the  administratrix,  and  also 
because  large  as  the  words  of  the  clause  were,  they  did  not  authorise  a 
demand  of  an  arbitration  on  the  point  whether  the  sum  paid  as  the  conside- 
ration of  the  articles  should  be  returned. (g) 

It  is  apprehended  an  action  might  be  maintained  on  such  a  covenant ; 
though,  indeed,  as  it  is  ordinarily  drawn  up,  only  nominal  damages  seem 
recoverable,  for  the  jury  can  have  no  means  of  calculating  the  amount. 
Lord  Eldon  therefore  recommended  as  a  prudential  mode  of  drawing  up 
such  a  covenant,  that  there  should  be  added  an  agreement  for  the  payment 

(c)  Harrison  v.  Douglas,  K.  B.,  M.  T.  4  W.  IV.,  Watson  on  Awards,  p.  10,  n.  6, 
3d  Ed. 

{d)  Harris  v.  Reynolds,  7  Q.  B.  71.  (e)  Thompson  v.  Charnock,  8  T.  R.  139. 

(/)  Tattcrsall  v.  Grootc,  2  B.  &  P.  131.  (g)  Tattersall  v.  Groote,  2  B.  &  P.  131. 
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of  a  certain  sum  by  way  of  liquidated  damages  in  case  of  breach,  in  order  to 
compel  the  parties  to  a  specific  performance  of  its  terms. (h) 

In  one  sense,  it  is  true,  such  an  agreement  may  be  said  not  to  be  binding, 
for  it  cannot  be  pleaded  in  bar  to  an  action  in  respect  of  the  matters  intended 
to  be  referred,  and  so  does  not  oust  the  court  of  its  jurisdiction  ;(i)  but  in 
another  sense  it  is  binding,  for  there  is  nothing  illegal  in  such  a  contract; 
and  when  it  is  acted  on  and  an  award  has  been  made, the  jurisdiction  of  the 
courts  over  the  matter  ^decided  by  the  arbitrator  is  gone,  and  all 
J  that  the  court  have  to  say  is,  whether  the  award  is  good  or  not. (A:) 

A  provision  in  a  policy  of  insurance  against  fire,  that  if  any  difference 
should  arise  on  any  claim,  it  should  immediately  be  submitted  to  arbitrators, 
and  that  no  compensation  should  be  payable  until  after  an  award  determin- 
ing the  amount  thereof  should  have  been  duly  made,  was  not  held  by  Best, 
C.  J.,  to  be  such  a  condition  precedent  as  to  prevent  an  action  on  the  policy 
by  the  assured,  even  although  after  the  loss  he  had  at  first  proposed  to  refer 
generally,  but  on  that  proposal  being  accepted  by  the  office,  afterwards 
refused  to  refer  anything  but  the  question  of  amount. (/) 

III.  Effect  in  equity  of  an  agreement  to  refer  future  disputes.'] — It  is 
now  quite  settled  that  equity  will  not  entertain  a  bill  for  the  specific  per- 
formance of  an  agreement  to  refer  to  arbitration,  or  substitute  the  master  for 
the  arbitrators  when  they  are  not  appointed  by  the  deed  and  the  parties 
refuse  to  name  them.(m) 

If  a  bill  be  filed  for  discovery,  or  for  discovery  and  relief,  the  mere  cove- 
nant or  agreement  to  refer  being  an  executory  agreement  only  cannot  be 
pleaded  as  a  defence. (n) 

With  respect  to  the  effect  of  a  covenant  to  refer,  it  may  not  be  out  of 
place  to  quote  the  language  of  Lord  Redesdale,  who,  in  his  treatise  on 
Pleadings  in  Chancery,  says,  "  It  seems  impossible  to  maintain  that  such  a 
contract  should  be  specifically  performed  or  bar  a  suit,  unless  the  parties 
had  first  agreed  upon  the  previous  question,  what  were  the  ^matters 
L  -Mn  difference,  and  upon  the  powers  to  be  given  to  the  arbitrators, 
amongst  which  the  same  means  of  discovery  upon  oath,  and  production  of 
books  and  papers,  as  can  be  given  in  a  court  of  equity,  might  be  essential  to 
justice.  The  nomination  of  arbitrators  must  also  be  a  subject  on  which  the 
parties  must  previously  agree  ;  for  if  either  party  objected  to  the  person 
nominated  by  the  other,  it  would  be  unjust  to  compel  him  to  submit  to  the 
decision  of  the  person  so  objected  to  as  a  judge  chosen  by  himself.  It  must 
also  be  determined  that  all  the  subjects  of  difference,  whether  ascertained  or 
not,  must  be  fit  subjects  for  the  determination  of  arbitrators,  which,  if  any 

(h)  Street  v.  Rigby,  6  Ves.  814. 

(t)  Thompson  v.  Charnock,  8  T.  R.  130  ;  Harrison  v.  Douglas,  Watson  on  Awards,  10, 
n.  6,  3d  Ed. 

(/r)  Cleworth  v.  Pickford,  7  M.  &  W.  314,  per  Ld.  Abinger,  C.  B.  321. 

(1)  Goldstone  v.  Osborn,  2  C.  &  P.  550. 

(m)  Agar  v.  Macklew,  2  S.  &  S.  418;  Mcxborougli,  Earl  of,  v.  Bower,  7  Beav.  127  ; 
Taltrrs-iU  v.  (Jroote,  2  15.  &.  P.  131. 

(r/)  Wellington  v.  M'Intosh,  2  Atk.  569  ;  Street  v.  Rigby,  6  Ves.  815  ;  Mitchell  v.  Har- 
ris 2  Wet.  Jr.  129,  a.;  Nichols  v.  Chalie,  14  Ves. 265;  Waters  v.  Taylor,  15  Ves.  10; 
Benson  v.  Heathorn,  1  Y.  &  C,  V.  Ch.  K.  B.  326;  Wood  v.  Rowc,  2  Bligh  P.  C,  595;  1 
Daniel's  Chanc.  Pracl.  by  lleadlam,  638. 
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of  them  involved  important  matter  of  law,  they  might  not  be  deemed 
to  be."(o) 

These  clauses,  however,  are  not  without  their  use  in  equity  ;  for  the  Court 
of  Chancery  will  in  some  cases  take  notice  of  them.  When  the  interests 
involved  are  complicated,  and  are  such  as  cannot  well  be  dealt  with  by  the 
court,  as  in  the  case  of  the  management  of  the  concerns  of  the  Opera  House 
or  of  a  large  brewery,  and  an  arbitration  seems  best  adapted  to  do  justice  to 
all  parties,  a  court  of  equity  will  not  interpose  until  the  prescribed  step  of 
an  arbitration  has  been  taken,  and  proved  unavailing. (/)) 

If  after  a  covenant  to  refer  one  party  brings  an  action,  although  the  other 
may  exhibit  his  bill  in  equity  and  the  covenant  or  agreement  cannot  be 
pleaded  in  bar,  yet  the  court  will  not  grant  an  injunction  to  restrain  the  pro- 
ceedings at  law.(*7) 

A  covenant  to  refer  has  been  thought  by  some  judges  tantamount  to  a 
covenant  not  to  take  proceedings  at  law  or  equity  ;(r)  but  that  opinion  has 
since  been  expressly  overruled. (s)  For  if,  in  addition  to  the  agreement  to 
refer,  the  parties  bind  themselves  by  negative  words  not  to  proceed  at  law  or 
in  equity  respecting  the  matters  intended  to  be  *decided  by  arbitra-  #7ft-i 
tion,  the  effect  of  the  covenant  seems  altered,  and  is  not  to  be  judged,  L  '  J 
at  least  in  equity,  exactly  by  the  same  rules  as  a  mere  submission  or  cove- 
nant to  submit  to  arbitration. 


SECTION  V. 


OF  AN  AGREEMENT  IN  THE  SUBMISSION  NOT  TO  PROCEED  AT  LAW  OR  EQUITY. 

I.  Effect  in  law  of  an  agreement  not  to  sue.'] — Though  the  courts  of  law 
agree  with  those  of  equity,  that  the  agreement  of  parties  cannot  take  away 
the  jurisdiction  of  the  courts,  they  yet  assert  the  validity  of  the  clause  in  a 
submission  not  to  take  any  proceedings  at  law  or  equity  respecting  the  mat- 
ters referred,  on  the  principle  that  a  man  may  renounce  or  deprive  himself 
of  a  right  which  the  law  gives  him  if  he  shall  think  fit  ;(aj  and  they  hold 
that  if,  contrary  to  this  provision,  a  party  persists  in  bringing  an  action  at 
law  or  a  suit  in  equity,  an  action  may  be  brought  against  him  for  the  breach 
of  his  agreement. (6)  If  the  proceedings,  contrary  to  the  agreement,  be  in 
the  courts  of  law,  they  will  be  set  aside  by  the  court,(c)  but  if  they  are  in 
equity  the  party  against  whom  they  are  brought,  will  probably  be  obliged 
to  confine  himself  to  such  remedy  as  the  court  of  which  the  submission  is  a 
rule  will  afford  him. 

(o)  Mitford,  Pleadings  in  Chanc,  308,  5th  Ed.,  264,  4th  Ed. 
(p)  Waters  v.  Taylor,  15  Ves.  10  ;  Gourlay  v.  Duke  of  Somerset,  19  Ves.  429. 
(q)  Coop.  Eq.  PI.  261.  (r)  Tattcrsall  v.  Groote,  2  B.  &  P.  131. 

(s)  Street  v.  Rigby,  G  Ves.  814  ;  Dimsdale  v.  Robertson,  2  Jones  &  Latouche,  58. 
(a)  Webb  v.  Taylor,  1    D.  &,  L.  676;   Heath  v.  Brindley,  2  A.  &  E.  365,  S.  C.4N.& 
M.  235  ;  Sherran  v.  Marshall,  ]  D.  &  L.  689. 
(6)  Webb  v.  Taylor,  1  D.  &  L.  676. 
(c)  Dicas  v.  Jay,  6  Bing.  519  ;  Tidd's  Pr.  529,  9th  Ed. 
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Wilfully  proceeding  in  a  suit  or  action  contrary  to  the  stipulation  after 
the  submission  has  been  made  a  rule  of  a  court  of  law,  is  a  contempt  of 
court,  and  punishable  by  attachment.  But  where  there  is  no  wilful  breach, 
r  .  -,  and  it  is  doubtful  whether  the  cause  of  action  is  included  in  the 
L  -"  Reference,  the  defendant  will  be  left  to  plead  the  award  as  a 
defence,  (rf) 

In  some  instances  where  the  party  has  wilfully  proceeded  in  Chancery, 
the  Court  of  King's  Bench  has  expressed  itself  very  strongly  on  the  sub- 
ject, and  treated  such  conduct  as  a  very  great  contempt  of  court. (e)  In 
other  instances  the  courts  of  law  have  intimated  that  there  might  be  some- 
thing of  a  judicial  discretion  exercised,  whether  if  the  party  proceeded  in 
equity  they  would  enforce  compliance  by  attachment. (f) 

If  it  is  supposed  that  there  is  an  intention  to  proceed  in  equity,  the  sub- 
mission should  at  once  be  made  a  rule  of  court ;  for  before  there  exists  a 
rule  of  court  forbidding  it,  filing  a  bill  in  Chancery  is  no  contempt,  though 
continuing  the  suit  would  be  one  after  the  submission  has  been  made  a  rule 
of  court. (g) 

On  the  reference  of  a  cause  at  Nisi  Prius,  the  clause,  that  no  action  or 
suit  shall  be  prosecuted  by  the  parties  against  each  other,  precludes  a 
motion  in  arrest  of  judgment  or  for  judgment  for  the  plaintiff  non  obstante 
veredicto. (A)  So  also  the  clause  prohibiting  a  writ  of  error  prevents 
advantage  being  taken  of  a  manifest  error  on  the  record,  and  bars  the  parties 
from  moving  in  arrest  of  judgment. (i\ 

But  a  clause  providing,  "  That  no  action  or  suit  at  law  or  equity  should 
be  commenced  or  prosecuted  against  the  arbitrators  concerning  their  award 
when  made,  nor  to  impeach  the  award  unless  some  collusion  or  other  fraud 
be  discovered  or  appear  therein,"  does  not  prevent  a  party  to  the  submis- 
sion from  moving  to  set  the  award  aside  for  a  defect  apparent  on  the  face 
of  it,  though  no  fraud  or  collusion  appear,  for  the  clause  is  confined  to 
actions  and  suits,  and  does  not  apply  to  the  disputing  its  validity  on 
motion.  (7c) 

r  $~9  -i  *H'  Effect in  equity  of  an  agreement  not  to  sue.'] — A  difficulty 
L  -*  subsists  between  the  courts  of  law  and  equity  upon  the  effect  of  an 
agreement  not  to  sue.  The  Court  of  Chancery  generally  holds,  that  a  man 
cannot,  by  agreement  to  refer,  deprive  himself  of  the  right  to  apply  to  a 
court  of  equity,  and  has  considered  it  as  extraordinary  that  a  court  of  law 
should  permit  parties  by  contract,  on  a  reference  to  arbitration,  to  deprive 
themselves  of  the  benefit  they  might  receive  in  equity.  The  exact  effect  of 
such  a  clause,  however,  has  never  been  determined  by  the  English  courts 
of  equity. (7) 

(d)  Dicas  v.  Jay,  6  Ring.  519. 

(e)  R.  v.  Wheeler,  3  Burr.  1257;  Coulson  v.  Graham,  2  Chitt.  57  ;  Hilton  v.  Hopwood, 
1  Marsh.  G6. 

(/)  Nichols  v.  Cfaalie,  14  Vcs.  265 ;  Burton  v.  Pctric,  quoted  by  Ld.  Loughborough  in 
Ld.  Lonsdale  v.  Littledale,  2  Vcs.  Jr.,  451.  See  Grimstonc  v.  Bell,  4  Taunt.  253 ;  Brad- 
dick  v.  Thompson,  8  East,  344. 

(/t)  Hilton  v.  Hopwood,  1  Marsh.  66.  (h)  Britt  v.  Pashley,  16  L.  J.  Ex.  240. 

(i)  Moore  v.  Butlin,  7  A.  &  E.  595  ;  Chowncs  v.  Brown,  2  D.  &,  L.  706. 

(fc)  Mackay,  In  re,  2  A.  &  E.  356. 

(/)  Nichols  v.  Roc,  3  M.  &  K.  431  ;  Nichols  v.  Chalie,  14  Ves.  265. 


HOW     MATTERS     MAY     BE     REFERRED.  107 

In  a  case  in  equity,  much  discussed  and  often  supposed  to  have  been 
overruled,  the  bill  stated  that  the  plaintiff  and  defendant  were  partners,  and 
prayed  a  discovery  of  moneys  paid  and  other  partnership  transactions,  and 
relief.  To  this  the  defendant  pleaded,  that  by  the  articles  of  partnership,  if 
any  controversy  should  arise  between  the  parties  they  should  be  referred  to 
arbitration,  and  that  there  should  not  be  any  suit  at  law  or  in  equity.  The 
Master  of  the  Rolls,  Lord  Kenyon,  allowed  the  plea.(m) 

His  judgment  has  been  recently  supported  by  a  decision  of  Sir  Edward 
Sugden,  Lord  Chancellor  of  Ireland,  in  the  following  case  : — 

Two  persons  interested  in  the  inclosure  of  the  slobs  or  mud-banks  of 
Lough  Foyle,  by  deed  referred  it  to  arbitrators  to  make  certain  arrange- 
ments respecting  the  partition  between  them  of  the  portion  reclaimed  from 
the  sea.  To  a  bill  filed  praying  relief  respecting  matters  within  scope  of 
the  arbitration,  the  defendant,  in  his  answer,  relied  on  the  provisions  in  the 
deed  of  submission  by  which,  among  other  things,  the  parties  covenanted 
not  to  bring  or  prosecute  any  action  or  suit  at  law  or  in  equity  touching  the 
matters  referred,  or  to  do  any  act  to  hinder  or  delay  the  arbitrators  from 
making  their  award,  and  he  insisted  that  the  arbitration  was  still  pending. 
It  was  objected  on  the  part  of  the  *plaintiff,  that  an  agreement  to  r*7q-i 
refer  to  arbitration  could  not  be  made  a  defence  against  a  right  to  L 
sue. 

The  Lord  Chancellor,  however,  dismissed  the  bill  with  costs,  after  an 
elaborate  judgment,  in  which  he  reviewed  all  the  important  cases;  a  por- 
tion of  which  judgment  is  as  follows  :  "It  is  no  doubt  clearly  settled,  as 
Lord  Kenyon  said,  in  Thompson  v.  Charnock,(ra)  that  an  agreement  to 
refer  to  arbitration  is  not  sufficient  to  oust  the  courts  of  law  or  equity  of 
their  jurisdiction.  Lord  Hardwicke  so  determined  in  Wellington  v.  Mack- 
intosh ;(o)  yet  he  said,  «  he  would  not  have  it  understood  that  such  an 
agreement  might  not  be  made  and  pleaded,  but  there  should  be  a  power  to 
examine  witnesses  on  oath  ;'  upon  which  it  was  observed  by  Lord  Kenyon 
and  Lord  Eldon,  that  the  parties  could  not  confer  such  a  power.  Now,  in 
the  present  case  there  is  not  only  an  agreement  to  refer,  but  arbitrators  were 
actually  named,  and  there  is  an  express  covenant  not  to  sue,  and  an  agree- 
ment to  make  the  submission  a  rule  of  the  Court  of  Queen's  Bench  of 
either  England  or  Ireland  :  and  the  3  &  4  W.  IV.  c.  42,  England,  and  the 
3  &  4  Vict.  c.  105,  Ireland,  take  away  the  right  to  revoke  the  submission 
without  the  leave  of  the  court  when  the  arbitrators  are  appointed  by  or  in 
pursuance  of  any  submission  to  reference,  containing  an  agreement  that 
such  submission  shall  be  made  a  rule  of  court,  and  give  power  to  compel 
the  attendance  of  witnesses  and  empower  the  arbitrators  to  administer  an 
oath,  when,  as  in  this  case,  it  is  agreed  that  the  witnesses  shall  be  examined 
upon  oath.  These  powers  place  such  arbitrators  on  a  different  footing,  and 
remove  one  great  objection  made  to  them  both  by  Lord  Hardwicke  and 
Lord  Eldon.  In  Half  hide  v.  Fenning,(p)  where  the  agreement  was  to 
refer  to  arbitration,  and  that  there  should  not  be  any  suit  at  law  or  in  equity, 
Lord  Kenyon  allowed  a  plea  to  a  bill  before  a  reference.     He  held  that  an 

(m)  Halfhide  v.  Fenning,  2  Brown,  C.  C.  336. 

(n)  8  T.  R.  139.  (o)  2  Atk.  569. 

(p)  2  Brown,  C.  C.  336  ;  S.  C.  2  Dick.  702. 
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arbitration  should  be  first  resorted  to,  and  if  the  arbitrators  could  not  deter- 
mine it,  the  jurisdiction  would  be  restored.  It  is  said  that  this  decision  has 
r*74-|  been  Overruled  even  by  Lord  Kenyon  himself.  I  think  that  the 
L  -"  reasons  for  the  decision  are  satisfactory  as  applied  to  the  actual  case 
before  Lord  Kenyon  ;  and  I  am  prepared  to  act  upon  them,  unless  the  case 
has  been  overruled.  In  Mitchell  v.  Harris, (q)  where  the  agreement  was 
simply  to  refer,  and  the  bill  was  filed  for  a  discovery  in  aid  of  an  action, 
Lord  Kenyon  supported  the  bill,  but  in  the  course  of  the  argument  he  dis- 
tinguished the  case  before  him  from  that  of  Half  hide  v.  Fenning.(r)  '  In 
that  case,'  he  said,  'there  was  an  express  agreement  that  there  should  be  no 
suit  at  law  or  in  equity.  Parties  may  so  agree,  and  it  is  every  day's  prac- 
tice that  if  they  do  they  cannot  proceed  contrary  to  the  agreement.  In  that 
case  the  covenant  would  be  a  bar:  here,'  he  said,  'the  only  effect  of  it 
would  be  to  give  damages  ;  but  it  could  not  be  pleaded  in  bar  of  the  action.' 
In  giving  judgment,  however,  he  wholly  lost  sight  of  this  distinction  ;  and 
therefore  thought  Halfhide  v.  Fenning,(s)  contrary  to  the  case  in  Atkins, [t) 
and  quite  inconsistent  with  the  resolution  of  the  Court  of  King's  Bench  in 
Wilson, (?/)  neither  of  which  appears  to  me  to  clash  with  it.  The  report 
of  Mitchell  v.  Harris  in  Brown, (a;)  merely  makes  him  say  that  it  was  unne- 
cessary to  discuss  the  case  of  Halfhide  v.  Fenning.(?/)  In  Tattersall  v. 
Groote,(z)  Lord  Eldon  noticing  the  distinction  in  Halfhide  v.  Fenning,(a) 
thought  he  did  not  misconstrue  the  case  of  Mitchell  v.  Harris, (6)  by  stating 
that  the  opinion  of  Lord  Loughborough  did  not  agree  with  the  doctrine  laid 
down  in  that  case.  In  Street  v.  Rigby,(c)  he  again  seemed  to  doubt  the 
authority  of  Halfhide  v.  Fenning,((/)  yet  thought  there  would  be  consider- 
able difficulty  upon  a  negative  covenant  not  to  sue,  which  was  the  case 
before  Lord  Kenyon ;  and  he  held  that  a  covenant  to  refer  does  not  amount 
r*7c  -i  to  an  agreement  to  forbear  to  sue.  *In  Waters  v.  Taylor,(e)  Lord 
L  -J  Eldon  considered  the  opinion  expressed  by  Lord  Kenyon  wrong,  as 
there  were  against  it  the  concurrent  opinions  of  Lord  Hardwicke,LordThur- 
low,  Lord  Rosslyn,  and  Lord  Kenyon  himself.  '  As  a  general  proposition, 
therefore,  he  added,  •  it  is  true  that  an  agreement  to  refer  disputes  to  arbi- 
tration will  not  bind  the  parties  even  to  submit  to  arbitration  before  they 
come  into  court.'  But  this  is  a  point  which  Lord  Kenyon  did  not  decide, 
and  I  confine  myself  to  the  very  point  decided  by  him.  I  am  not  aware  of 
any  case  in  which  Lord  Kenyon  doubted  his  own  decision.  Probably  what 
fell  from  him  in  the  case  in  Term  Reports, (_/*)  may  have  been  so  consi- 
dered, although  it  is  confined  to  a  simple  covenant  to  refer.  There  is  no 
reporf  of  any  decision  of  Lord  Thnrlow's  impeaching  Lord  Kenyon's. 
Upon  the  whole,  therefore,  I  think  Halfhide  v.  Fenning,(g-)  is  still  law; 
and  the  objections  to  it  have  probably  been  occasioned  by  Lord  Kenyon's 
general  observations.     At  all  events,  I  think  that  an  agreement  to  refer,  and 

(7)  2  Vcs.  Jr.  129,  a. ;  S.  C.  4  Brown,  C.  C.  311. 

(r)  2  Brown,  C.  C.  336.  (s)  2  Brown,  C.  C.  336. 

(/,)   Wellington  v.  Mackintosh,  2  Atk.  569. 

\u)   Kill  v.  Hollistcr,  1  VVils.  129.     Sc-mblc. 

(x)  4  Brown,  C.  C.  311.  (y)  2  Brown,  C.  C.  336. 

(2)  2  B.  &  P.  131.  («)  2  Brown,  C.  C.  336. 

[b)  2  Vet.  Jr.  129,  a.  (c)  6  Ves.  821. 

(<1)  2  Brown,  c:.  C.  336.  (*)  15  Ves.  10. 

(/)  Thompson  v.  Charnock,  8  T.  R.  139.  (gr)  2  Brown,  C.  C.  336. 
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arbitrators  named,  and  a  covenant  not  to  sue,  and  a  power  to  make  the  sub- 
mission a  rule  of  court,  particularly  having  r.'gard  to  the  legislative  provi- 
sions in  such  a  case,  do  prevent  a  party  from  filing  a  bill  with  a  view,  as  in 
this  case,  to  withdraw  the  case  from  the  arbitrators.  It  does  not  appear  to 
me  that,  because  a  bill  cannot  be  filed  to  have  arbitrators  named  or  to  supply 
the  place  of  an  award,  it  follows  that  a  bill  can  be  filed  before  an  award,  in 
direct  opposition  to  the  plaintiff's  own  covenants. "(A) 


SECTION  VI.  [  *76  ] 

OF  SUBMISSIONS  MADE  IN  A  CAUSE  AT  COMMON  LAW. 

I.  Forms  of  submissions  made  in  a  cause.'] — When  there  is  a  cause 
depending,  a  rule  of  court,  or  a  judge's  order,  or  on  the  trial  an  order  of 
Nisi  Prius,  (which  two  latter  are  afterwards  to  be  made  rules  of  court,)  will 
by  common  law  be  drawn  up  on  consent  of  parties  referring  the  cause,  or 
the  cause  with  other  matters,  to  arbitration. '«) 

The  parties  to  consent  must  be  the  parties  on  the  record,  even  though 
they  are  mere  nominal  parties,  for  a  submission  by  the  persons  really  inte- 
rested, without  the  parlies  on  the  record  will  not  refer  the  cause. (6) 

Strangers  to  the  cause  are,  however,  often  made  parties  to  the  refer- 
ence.(c) 

These  modes  of  referring  are  ordinarily  termed  submissions  by  rule  of 
court,  by  judge's  order,  or  by  order  of  Nisi  Prius  ;  but  strictly  speaking, 
the  submission  is  the  parol  consent  of  the  parties  to  the  rule  or  order  being 
drawn  up,  and  the  rule  or  order  is  but  evidence  of  that  submission. (rf) 
Since  the  5  Geo.  IV.  c.  41,  taking  the  duty  off"  law  proceedings,  these 
forms  of  submissions  do  not  require  a  stamp. 

II.  Submission  by  rule  of  court.] — Little  need  be  added  separately  on 
this  head  at  present,  for  the  submission  by  judge's  order  and  order  of  Nisi 
Prius  derive  their  efficacy  from  afterwards  becoming  rules  of  court.  The 
rule  of  court  referring  a  cause  to  arbitration  will  be  drawn  up  of  course  on 
motion  papers  for  that  purpose  signed  by  counsel.  Such  a  mode  of  sub- 
mission is  often  also  effected  on  a  motion  for  a  new  trial  or  other  €„„ .. 
summary  application  made  openly  in  court. (e)  J 

III.  Submission  by  judge's  order.] — A  judge  will  grant  an  order  refer- 
ring a  cause  as  a  matter  of  course  on  a  consent  signed  by  the  attorneys  on 
both  sides.  This  mode  of  submission  is  very  commonly  adopted  in  every 
stage  before  the  cause  is  entered  at  Nisi  Prius.(/) 

(h)  Dimsdale  v.  Robertson,  2  Jones  &,  Latouche,  58. 

(a)  Lucas  v.  Wilson,  2  Burr.  701 ;  Harrison  v.  Smith,  1D.&L.  876. 

(6)  Owen  v.  Hurd,  2  T.  R.  643.  (c)  Hawkins  v.  Benton,  2  D.  &  L.  465. 

(d)  Carpenter  v.  Thornton,  3  B.  &  A.  52;  Hide  v.  Petit,  1  Cas.  in  Chanc.  185;  Skee  v. 
Coxon,  10  B.  &  C.  483. 

(e)  Archer  v.  Hale,  4  Bing.  4G4 ;  Rigby  v.  Okell,  7  B.  &  C.  57. 
(')  2  Archb.  Pr.  1221,  7th  Ed. 
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A  judge  of  assize  has  now,  by  stat.  1  G.  IV.  c.  55,  s.  5,  a  like  power  of 
making  orders  (distinct  from  orders  of  Nisi  Prius)  for  referring  a  cause  at 
the  assizes.  The  judge's  order  is  sometimes  by  consent  drawn  up  empow- 
ering the  arbitrator  to  direct  a  verdict  to  be  entered. (g) 

IV.  Submission  by  order  of  Nisi  Prius.] — When  the  cause  has  been 
entered  for  trial,  the  more  ordinary  mode  of  referring  it  is  by  order  of  Nisi 
Prius  on  its  coming  on  to  be  tried.  This  is  an  order  of  the  court  of  Nisi 
Prius  drawn  up  on  the  consent  of  the  parties,  and  embodying  the  terms  on 
which  they  agree  to  refer.  A  verdict  is  generally  taken  by  consent  for  a 
fixed  amount  of  damages,  usually  for  the  damages  laid  in  the  declaration. (/t) 
The  leading  counsel  on  each  side  usually  select  the  arbitrator  and  make  a 
minute  of  his  name  and  of  the  terms  of  the  reference  on  their  briefs,  and 
from  these  the  associate  or  clerk  of  Nisi  Prius  draws  up  the  order.  He 
usually  makes  out  two  duplicate  orders,  and  delivers  them  to  the  attorneys 
of  the  plaintiff  and  defendant  respectively  on  their  application.  (i\ 

If  the  order  is  not  drawn  up,  there  is  no  reference  under  the  control  of 
the  court,  though  a  verdict  has  been  taken  by  consent  subject  to  the  refer- 
r  *«Q  -i  ence  ;  and  the  ordinary  powers  *of  the  court  cannot  be  exercised,  as, 
L  -J  for  instance,  witnesses  cannot  be  compelled,  to  attend  the  arbitra- 
tor. (&) 

Yet  where  a  verdict  is  taken,  subject  to  the  "  certificate"  of  an  arbitrator, 
the  verdict  entered  pursuant  to  his  certificate,  made  either  during  or  after 
the  assizes,  will  be  as  binding  as  a  verdict  of  the  jury,  although  no  order  of 
reference  is  drawn  up,  and  there  is  only  the  parol  submission  of  the  parties 
conferring  authority  on  the  arbitrator. (/) 

The  benefit  of  taking  a  verdict  is,  that  it  facilitates  the  enforcing  the 
award  ;  for  when  a  verdict  is  taken  the  award  of  the  arbitrator  is  looked 
upon  in  law  as  the  finding  of  the  jury.  The  same  consequences  follow  as 
on  a  verdict :  costs  may  be  taxed  and  execution  issue  for  the  amount 
awarded, (ra)  which  is,  strictly  speaking,  money  recovered  in  the  action.(n) 
As  no  after  amendment  will  be  allowed, (o)  care  should  be  taken  that  the 
verdict  be  entered  for  a  sufficient  amount  of  damages  to  coverall  the  plain- 
tiff's claims  in  the  action,  because  the  arbitrator  cannot  in  respect  of  those 
claims  award  a  sum  exceeding  the  amount  of  the  damages  taken.  If  he 
does,  it  is  said  his  award  will  not  entitle  the  plaintiff  even  to  that  amount, 
but  will  be  bad  altogether. (p) 

Where,  however,  other  matters  besides  the  cause  are  referred,  the  arbi- 
trator does  not  seem  so  limited  by  the  amount  of  the  verdict  as  to  the  addi- 
tional matters  ;  and  the  successful  party,  though  he  cannot  recover  on  the 
verdict,  may  yet  have  a  remedy  on  the  award. (9) 

But  although  the  amount  of  damages  taken  be  large  enough,  the  verdict 
does  not  stand  as  a  security  for  the  whole  sum  awarded  due,  but  only  for 

((t)  Hawkins  v.  Benton,  2  D.  &  L.  465.  (A)  Prentice  v.  Reed,  1  Taunt.  151. 

(i)  Alder  v.  Savill.  5  Taunt.  452  ;  2  Archb.  Pr.  1221,  7th  ed. 
(/c)  Curtis  v.  Bligh,  3  Jur.  1152  ;  S.  C,  B.  C.  M.  839. 

(/)  Tomes  v.  Hawkes,  10  A.  &,  E.  32.  (m)  Carpenter  v.  Thornton,  3  B.  &  A.  52. 

(n)  Kccnc  v.  Dccblc,  3  B.  <.V  C.491.  (0)  Pcarse  v.  Cameron,  1  M.  &  S.  675. 

(//,  I'rcnticc  v.  Reed,  1  Taunt.  151;  Bonner  v.  Charlton,  5  East,  139;  Hay  ward  v. 
Phillips,  6  A.  &  E.  11!». 

(7)  Poarsc  v.  Cameron,  1  M.  &,  S.  675. 
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such  sum  as  the  arbitrator  may  find  to  be  the  damages  recoverable  in  the 
action  ;   *and  if  the  arbitrator  awards  a  gross  sum  in  respect  of  the  -, 

cause  and  of  the  other  matters  in  difference  as  well,  the  verdict  will  L 
not  stand  as  a  security  for  any  part  of  the  sum  awarded. (r) 

Sometimes,  instead  of  taking  a  verdict  a  juror  is  withdrawn  on  a  refer- 
ence being  agreed  to.  This  course  does  not  necessarily  put  an  end  to  the 
cause.  It  depends  on  the  agreement  of  the  parties  whether  the  reference 
be  in  the  cause,  or  whether  the  cause  be  terminated  and  the  submission  be 
of  the  claims  between  the  parties  but  not  of  the  cause  itself.(s)  If  the  cause 
be  terminated  each  party  pays  his  own  costs. (/) 

Real  actions,  such  as  a  quare  impedit,  may  be  referred  by  order  of  Nisi 
Prius.(?/)  Two  actions,  such  as  cross  actions  between  the  same  parties, 
may  be  referred  by  one  order  ;(a?)  so  also  a  cause  and  all  matters  in  differ- 
ence between  the  parties  including  suits  in  equity,  (though  it  is  not  clear 
whether  such  a  reference  is  by  common  law  only  as  to  the  matters  out  of 
the  cause,  or  whether  it  is  under  the  stat.  9  &  10  W.  III.  c.  15). (y)  A 
cause  and  an  indictment  against  one  of  the  parties  to  the  cause  may  be 
referred  by  one  order. (2)  Even  several  causes  between  several  parties, 
and  an  indictment  against  one  of  them,  have  been  submitted  to  arbitration 
by  a  single  order  of  Nisi  Prius,  verdicts  having  been  taken  by  consent  in 
the  causes  and  indictment,  subject  to  the  reference. (a)  When  a  cause  and 
all  matters  in  difference  have  been  referred  by  an  order  of  Nisi  Prius,  it  is 
improper  to  draw  up  a  second  order  for  the  purpose  of  referring  ^  _  -, 
another  cause  between  the  same  plaintiff  and  one  of  the  same  defen-  L  -1 
dants.(6) 

A  judge  sitting  at  Nisi  Prius  has  no  authority  to  refer  an  issue  directed 
out  of  Chancery. (c)  Nor  on  a  trial  by  jury  before  the  sheriff  under  the 
Writ  of  Trial  Clause(rf)  has  that  officer  any  authority  to  permit  a  verdict  to 
be  taken  by  consent,  subject  to  a  reference  of  the  cause.  He  is  not  in  this 
respect  like  a  judge  at  Nisi  Prius,  and  cannot  give  an  arbitrator  power  to 
alter  the  verdict  of  the  jury.(e) 

The  reference  is  often  agreed  to  be  made  on  "  the  usual  terms,"  or  on 
the  usual  terms  with  some  additional  provisions  applicable  to  the  particular 
case.  In  order  that  parties  may  know  to  what  they  consent  when  they 
agree  to  refer  on  "  the  usual  terms,"  and  to  prevent  the  unpleasant  conse- 
quences which  sometimes  result  from  want  of  information  on  thesubject,(/) 

(r)  Taylor  v.  Shuttleworth,  8  Dowl.  281. 

(s)  Harries  v.  Thomas,  2  M.  &  W.  32  ;  Moscati  v.  Lawson,  1  H.  &  W.  572. 

it)  Stodhart  v.  Johnson,  3  T.  R.  G57  ;  Toussaint  v.  Hartop,  7  Taunt.  571  ;  Archbold's 
Pract.  285,  7th  ed. 

(a)  Grimstone  v.  Bell,  4  Taunt.  253.  (*)  Howett  v.  Clements,  1  C.  B.  128. 

(y)  Allenby  v.  Proudlock,  4  Dowl.  54 ;  Lucas  v.  Wilson,  70]  ;  Wrigbtson  v.  Bywater,  3 
M.  &  W.  199 ;  S.  C.  6  Dowl.  359  ;  Harrison  v.  Smith,  1  D.  &  L.  876  ;  Com.  Dig.  Arb. 
D.  1  ;  Hay  ward  v.  Phillips,  6  A.  &  E.  119. 

(s)  Blanchard  v.  Lilly,  9  East,  497  ;  R.  v.  Bardell,  5  A.  &  E.  619,  S.  C.  sub  nom. ;  R. 
v.  Shillibcer,  5  Dowl.  238. 

(a)  Aldridge  v.  Harper,  10  Bing.  118.  (b)  Rees  v.  Waters,  16  M.  &  W.  263. 

(c)  Woodley  v.  Johnson,  1  Molloy,  394.  (d)  3  &  4  W.  IV.  c.  42,  s.  18. 

(e)  Wilson  v.  Thorpe,  6  M.  &  W.  721 ;  Harrison  v.  Greenwood,  15  L.  J„  Q.  B.  92. 

( f)  Grimstone  v.  Bell,  4  Taunt.  253. 
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it  may  be  advisable  here  to  state  shortly  the  effect  of  the  several  provisions, 
and  to  direct  attention  to  the  form  of  an  order  of  reference  on  the  usual 
terms  set  out  at  length  in  the  Appendix. (#) 

In  such  an  order  it  is  always  specially  arranged  whether  its  terms  are  to 
apply  to  matters  in  the  cause  only,  or  are  to  extend  further.  Very  fre- 
quently all  other  matters  in  difference  between  the  parties  are  referred  with 
the  cause.  In  either  case,  by  agreeing  to  a  reference  on  the  usual  terms 
the  parties  consent  that  the  arbitrator  shall  direct,  whether  the  verdict  is  to 
be  for  the  plaintiff  or  the  defendant,  and  if  for  the  plaintiff,  for  what  amount 
of  damages,  not  exceeding,  however,  a  specified  amount,  it  is  to  be  entered. 
They  consent,  also,  that  the  costs  of  the  cause  shall  abide  the  event  of  the 
arbitrator's  decision  in  the  action,  but  that  the  costs  of  the  reference  and 
-,  award  shall  be  in  his  discretion.  *Practically,  they  give  the  arbi- 
L  -"  trator  an  unlimited  lime  for  making  his  award.  The  death  of  either 
party  is  not  to  abate  his  authority.  They  agree  that  he  shall  have  power  to 
amend  the  record,  and  to  certify  as  a  judge  at  Nisi  Prius.  They  further 
agree  to  do  whatever  he  may  think  fit  to  direct  them  to  do  respecting  the 
matters  referred.  The  evidence  is  to  be  taken  on  oath.  The  parties  con- 
sent to  submit  themselves  to  be  examined  by  the  arbitrator  if  he  shall  think 
fit  to  examine  them,  and  they  agree  to  produce  before  him  all  documents 
relating  to  matters  that  he  may  call  for.  They  agree  in  all  things  to  obey 
his  award,  and  to  bring  no  writ  of  error,  action  at  law,  or  suit  in  equity, 
respecting  the  matters  referred  against  the  arbitrator  or  each  other.  They 
consent,  too,  that  if  either  of  them  wilfully  prevent  the  arbitrator  making 
an  award  he  will  pay  such  costs  to  the  other  as  the  court  shall  think  fit,  and 
that  if  either  party  dispute  the  validity  of  the  award,  the  court  may  refer 
the  matters,  or  any  of  them,  back  to  the  arbitrator  to  reconsider.  They, 
lastly,  consent  that  the  order  itself  may  be  made  a  rule  of  court. 

As  instances  have  so  frequently  occurred  of  the  award  being  set  aside  as 
defective  in  consequence  of  the  omission  of  the  arbitrator  to  decide  on  each 
issue  in  the  cause,  (which  is  necessary  for  the  purpose  of  determining  the 
right  to  costs  when  they  abide  the  event,)  a  clause,  by  the  recommendation 
of  the  Court  of  Exchequer,  is  often  inserted  in  orders  of  Nisi  Prius,  that  it 
shall  be  sufficient  for  the  arbitrator  to  find  in  the  cause  generally  for  the 
plaintiffor  defendant,  unless  either  party  shall  request  him  to  decide  some 
particular  issues. (A) 

The  clause  for  making  an  order  of  Nisi  Prius  a  rule  of  court,  though 
usually  contained  in  such  an  order,  is  not  necessary,  at  least  when  only  the 
cause  is  referred,  for  the  court  has  an  inherent  authority,  independent  of  any 
consent  of  parties,  to  make  an  order  of  a  judge  or  of  the  Court  of  Nisi  Prius 
a  rule  of  court. (i) 

-,      *V.   Setting  aside  a  submission  made  in  a  cause.'] — When  a 
L  -"cause   is  referred   by  rule  of  court,  judge's  order,  or  order  of  Nisi 

Prius,  although  the  submission  removes  it  to  a  different  forum,  namely,  that 

(p)  Sec  Appendix  of  Forms.     Submissions,  Form  13. 

(h)  Morgan  v.  Thomas,  i)  .Tur.  92. 

(i)  Miilinjrton  v.  Claridge,  3  C.  B.  f>09  ;  Haldcn  v.  Glasscock,  5  B.  &  C.  390  ;  Hart  v. 
Draper,  2  Marsh.  3.r>8.  See  Little  v.  Newton,  1  M.  &  G.  977  n.  (a) ;  Haggett  v.  Welsh, 
I  Sim.  134  ;  Allenby  v.  Proudlock,  4  Dowl.  54 ;  Hay  ward  v.  Phillips,  G  A.  &  E.  119. 
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of  the  arbitrator,  the  court  by  common  law  still  retains  a  certain  jurisdiction 
over  the  submission,  the  proceedings  in  the  reference,  and  the  award.  This 
is  not  analogous  to  its  power  over  an  ordinary  judge's  order  drawn  up  by 
consent  for  payment  of  debt  and  costs.  For  this  the  court  may  set  aside 
at  any  stage  of  the  proceedings,  whereas  it  will  interfere  with  a  rule  or 
order  of  reference  only  in  a  certain  way  and  according  to  certain  rules  and 
regulations.^/) 

If  a  submission  has  been  obtained  by  fraud  or  drawn  up  by  mistake,  the 
court  on  motion  will  set  it  aside.  But  it  will  not  set  aside  an  award  on  the 
ground  of  fraud  or  mistake  in  the  submission. (k)  Where  a  third  parly  who 
had  agreed  to  join  in  a  submission  of  a  cause  refused  to  proceed  in  the  refer- 
ence, the  submission  was  set  aside  on  the  application  of  one  of  the  parties 
on  the  record. (/") 

So  where  by  order  of  Nisi  Prius  a  verdict  was  taken  for  the  plaintiffs  by 
consent  for  the  penalty  of  a  bond,  the  amount  to  be  reduced  according  to  the 
award  of  a  Master  in  Chancery,  to  whom  it  was  agreed  a  suit  in  Chancery 
relating  to  the  bond  should  be  referred  by  a  decree  of  the  Court  of  Chancery 
to  be  drawn  up  by  consent,  but  owing  to  the  plaintiffs'  bad  faith  the  decree 
could  not  be  obtained  ;  as  the  reference  thus  failed,  the  Court  of  Common 
Pleas  set  aside  the  order  of  Nisi  Prius  at  the  plaintiffs'  instance,  notwith- 
standing their  bad  faith,  as  they  were  mere  trustees  for  a  widow  and  infants; 
but  they  were  compelled  to  pay  the  costs  of  the  former  trial,  and  of  the 
several  actions  in  court. (m) 

*  VI.  Amending  a  submission  niade  in  a  cause.~\ — By  the  con-  ^ 

sent  of  parlies  a  submission  may  be  altered  or  amended  at  any  time.  L  J 
Without  that  consent  it  is  laid  down  that  the  court  cannot  alter  it  in  any 
material  part,  because  it  cannot  alter  the  parties'  agreement.  This  is  the 
rule,  but  there  are  many  exceptions,  as  will  be  seen. 

When  a  verdict  is  taken  by  consent  for  the  damages  in  the  declaration, 
subject  to  a  reference,  no  alteration  to  increase  the  amount  will  be  permitted, 
for  possibly  the  smallness  of  this  sum  may  have  been  an  inducement  to  the 
other  party  to  consent  to  the  reference. (n) 

But  the  court  can  insert  into  the  submission  that  which  the  parties  in  the 
legal  effect  of  their  contract  assented  to  at  the  time  of  reference.  On  this 
principle  the  court  amended  an  agreement  by  order  of  Nisi  Prius  that  de- 
fendant should  sell  certain  lands  at  a  valuation  by  inserting  the  words  »  that 
the  defendant  should  make  a  good  title  and  execute  a  conveyance  of  the 
premises,"  such  being  his  implied  contract. (o) 

Greater  alterations,  however,  are  sometimes  permitted  under  peculiar 
circumstances.  The  court  in  one  case  granted  a  rule  nisi  for  striking  out 
of  the  order  of  reference  the  clause  against  filing  a  bill  in  equity,  the  party 
having  before  the  reference  intended  to  file  a  bill  for  a  discovery  to  aid  his 
defence  at  law,  and  his  counsel  at  the  trial  having  inadvertently  allowed  the 
clause  to  be  inserted.    The  rule  ultimately  was  made  absolute  by  consent. (p) 

( j)  Wade  v.  Simeon,  13  M.  &  W.  647. 

(it)  Doe  d.  Ld.  Carlisle  v.  Bailiff,  &c.  Morpeth,  3  Taunt.  378  ;  Sackett  v.  Owen,  2  Chit. 
39  ;  Prosscr  v.  Goringe,  3  Taunt.  425. 

(Z)  Bacon  v.  Cresswell,  1  Hodges,  189.         (m)  Morgan  v.  Miller,  6  Bing.  N.  C.  168. 
(n)  Pearse  v.  Cameron,  1  M.  &  S.  675.  (o)  Evans  v.  Senor,  5  Taunt.  661. 

(p)  Grimstone  v.  Bell,  4  Taunt.  253. 

January,  1849 8 
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In  another  case,  of  a  submission  by  bond,  where  the  arbitrator  had  made 
his  award  without  hearing  the  defendant  or  his  witnesses,  and  where  there 
was  a  parol  waiver  of  the  award,  it  was  suggested  by  Lord  Ellenborough 
that  on  a  proper  case  being  made  out  by  affidavit  the  court  would  discharge 
so  much  of  the  rule  as  restrained  the  defendant  from  filing  a  bill  of 
equity. (q)  A  rule  nisi  to  that  effect  was  afterwards  granted,  but  the  matter 
was  compromised  before  argument. 

r  ...  /-,  *The  rule  of  reference  in  a  case  before  the  judges  of  Chester  was 
L  J  ordered  to  be  amended  after  an  award  in  favour  of  the  plaintiff,  by 
striking  out  the  clause  restraining  the  parties  from  bringing  a  writ  of  error, 
on  the  ground  of  hardship  and  inadvertence,  the  defendant  stating  that  at 
the  time  when  the  cause  was  referred,  it  did  not  occur  to  him,  that  the 
order  of  reference  would  contain  such  a  clause. (?•)  The  case  was  afterwards 
argued  in  error  in  the  Court  of  King's  Bench. (*) 

A  recent  statute  3  &  4  W.  IV.,  c.  42,  s.  39,  vests  in  the  courts  a  power 
of  enlarging  the  time  for  making  the  award.  A  subsequent  portion  of  this 
work  treats  of  the  circumstances  under  which  such  enlargement  will  be 
granted.  (t\ 

A  clerical  error,  or  an  immaterial  variance,  will  be  amended  by  the  courts 
without  consent.  Where  the  Christian  and  surname  of  the  defendant  in  the 
cause,  Thomas  James,  had  been  transposed  in  the  order  of  reference,  the 
court  rectified  the  error. (u\ 

But  where  there  is  a  material  mistake  even  by  the  officer  of  court  no 
amendment  can  be  permitted.  Thus,  in  one  case  the  court  refused  to  allow 
the  order  to  be  amended  according  to  the  terms  of  a  paper  signed  by  the 
counsel  at  the  trial,  the  intention  of  the  parlies  from  their  subsequent  acts 
appearing  to  have  been  in  favour  of  the  terms  of  the  order. (x\  In  another 
instance,  where  by  a  mistake  of  the  associate  the  order  was  drawn  up  re- 
ferring all  matters  in  difference  between  the  parties,  and  not  all  matters  in 
difference  in  the  cause  only,  the  court  said  they  could  not  interfere,  that  the 
order  of  reference  must  be  treated  as  a  mere  nullity,  and  that  the  cause 
must  go  down  to  a  new  trial. (y) 

Where  on  the  reference  of  a  cause  two  orders  of  Nisi  Prius  were  drawn 
up  for  the  several  attorneys,  which  were  not  duplicates,  but  varied  in  their 
r*or-i  terms,  and  the  defendant  after  *making  their  part  of  the  order  a 
L  J  rule  of  court,  moved  to  set  aside  the  award,  (the  arbitrator  having 
acted  on  the  plaintiff's  part  of  the  order  only,)  and  the  plaintiff  made  a 
counter-motion  to  set  aside  the  rule  of  court  confirming  the  defendant's  order 
as  incorrect,  the  court  directed  a  reference  to  the  associate  to  ascertain  which 
of  the  two  orders  was  drawn  up  in  accordance  with  his  minutes  of  the 
agreement  made  at  the  trial,  and  on  receiving  his  report  that  the  plaintiff's 
was  the  most  correct  order,  set  aside  the  rule  of  court  confirming  the  de- 
fendants', (z) 

VII.  Altering  terms  of  reference  without  altering  submission.] — With- 

(7)  firaddick  v.  Thompson,  8  East,  344. 

(r)  Fairfield  v.  Wright,  cited  in  Steeple  v.  Bonsall,  4  A.  &  E.  950. 

(«)  Wi  i-|lt  v.  Fairfield,  2  I!.  &  Ad.  727.  (<)  See  P.  11,  ch.  ."3,  s.  2,  d.  3. 

(«)  Price  v.  James,  2  Dowl.  43.5.  (x)  Pcarman  v.  Carter,  2  Chitt.  29. 

(y)  Iiavvtrec  v.  King,  5  Moore,  167.  (z)  Alder  v.  Scvill,  5  Taunt.  453. 
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out  touching  the  submission,  the  courts  have  sometimes  refused,  and  some- 
limes  permitted,  a  practical  alteration  of  the  terms  of  the  reference. 

A  judge's  order  permitting  the  delivery  of  a  particular  of  a  set-ofT  after 
a  reference,  and  so  entitling-  the  defendant  to  go  into  evidence  of  a  set-off 
before  the  arbitrator,  which  had  the  case  been  tried,  the  want  of  a  particular 
would  have  entirely  precluded  him  from  going  before  a  jury,  was  set  aside 
by  the  court  as  improperly  altering  the  position  of  the  parties. («) 

But  in  a  more  recent  instance  the  court  has  claimed  the  power  during  a 
reference  to  allow  an  alteration  in  the  bill  of  particulars  as  being  a  mere 
creature  of  the  court,  and  not  part  of  the  record;  and  fresh  items  were 
permitted  to  be  added,  and  so  the  plaintiff's  capability  of  recovering  was 
enlarged  after  the  reference  of  an  action  for  work  and  labour,  even  though 
several  meetings  had  been  held  before  the  arbitrator,  it  not  being  suggested 
that  the  defendant  desired  to  have  the  option  either  to  decline  going  on 
with  the  reference,  or  the  liberty  to  plead  de  novo. (6) 

On  one  occasion  where,  pending  a  reference  by  order  of  Nisi  Prius,  the 
arbitrator  certified  to  the  court  that  it  would  *be  agreeable  to  justice 
to  allow  the  plaintiff  to  amend  his  replication  so  as  to  traverse  all  L  -I 
the  allegations  in  the  plea  ;  the  court  refused  the  application  on  the  ground 
that  the  verdict  had  been  taken  on  a  particular  issue  by  consent,  and  that 
without  consent  it  could  not  alter  the  terms  on  which  the  reference  had  been 
made.(c) 

But  the  court  will  allow  a  defendant  executor  who  has  referred  the  cause 
to  avail  himself  of  a  judgment  recovered  against  him  during  the  reference, 
by  permitting  him  to  plead  it  in  a  plea  puis  darrein  continuance,  although 
it  appears  from  affidavits  that  he  has  a  certain  amount  of  assets  in  his 
hands  ;  for  the  granting  the  leave  is  only  placing  the  defendant  in  the  same 
situation  as  he  would  have  been  in,  had  the  cause  have  been  still  pending 
before  the  Court  of  Nisi  Prius. (c/) 

VIII.  Submission  in  a  cause  a  stay  of  proceedings. .] — A  submission  of 
a  cause  to  arbitration  used  in  old  times  to  be  considered  as  an  implied  stay 
of  proceedings. (e)  But  as  Holt,  C.  J.,  is  reported,  in  2  Ld.  Raym.  789,  to 
have  said  that  in  the  beginning  of  dueen  Anne's  reign  the  judges  of  the 
Court  of  Queen's  Bench  made  a  rule  that  no  reference  whatever  of  any 
cause  in  that  court  should  be  a  stay  of  proceedings,  unless  it  was  expressed 
in  the  rule  of  reference  that  all  proceedings  should  be  stayed,  the  general 
practice  has  been  in  all  the  courts  of  law  to  abide  by  the  rule  so  laid 
down.(/) 

But  in  later  times,  Littledale,  J.,  held  an  agreement  to  refer  a  cause  ope- 
rated as  a  stay  of  proceedings,  although  it  was  not  expressed  that  it  should 
so  operate,  as  it  was  a  breach  of  faith  to  proceed  with  the  cause  after  the  re- 
ference, and  said  that  he  could  not  find  there  was  any  such  *rule  of  *ft--i 
court  in  the  reign  of  Queen  Anne  as  that  reported  in  2  Ld.  Raym.   L        ^ 

(a)  Ashworth  v.  Heathcote,  6  Bing.  596.  (b)  Blunt  v.  Cooke,  4  M.  &  G.  458. 

(c)  Cross  v.  Metcalfe,  5  A.  &  E.  8U0.  (d)  Alder  v.  Park,  5  Dowl.  16. 

(e)  Anon.  1  Mod.  24. 

(/)  Lowes  v.  Kermode,  8  Taunt.  146;  Tidd.  Pract.  822,  9th  Ed.;  Green  v.  Pole,  6 
Bing.  443. 
(g-)  Williams  v.  Gwynne,  2  H.  &  W.  312. 
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In  a  recent  case,  Patteson,  J.,  seemed  to  think  that  an  agreement  to  refer 
a  cause  and  all  matters  in  difference  (not  containing  any  clause  for  a  stay  of 
proceedings)  suspended  all  proceedings  in  the  cause  during  the  time  within 
which  the  award  was  to  be  made. (A) 

Whether  the  rule,  as  laid  down  by  Holt,  C.  J.,  is  to  be  followed  or  not 
henceforth,  it  is  advisable,  where  it  is  intended,  as  is  generally  the  case, 
that  the  proceedings  at  law  should  be  stayed,  that  a  clause  expressing  that 
intention  should  be  inserted  in  the  submission.  When  there  is  such  a 
clause,  any  steps  taken  in  the  action  after  the  reference  will  be  set  aside,  and 
the  party  taking  them  will  be  liable  to  an  attachment  if  the  submission  has 
been  made  a  rule  of  court. (z) 

It  seems  that  the  application  to  set  aside  proceedings  taken  in  the  cause 
after  the  reference  need  not  be  made,  until  the  party  affected  has  notice, 
that  some  step  has  actually  been  taken  in  the  cause. 

Thus  where  the  plaintiff  had  given  notice  that  he  should  proceed  to  trial 
notwithstanding  the  reference,  and  obtained  a  verdict,  no  one  appearing  for 
the  defence,  the  court  held  that  the  defendant  was  not  bound  to  attend  to 
this  notice;  but  that  the  application  of  the  defendant  to  set  aside  the  pro- 
ceedings made  about  a  month  afterwards,  was  not  too  late,  since  it  was  made 
immediately  after  receiving  notice  that  the  plaintiff  was  proceeding  to  tax 
his  costs,  which  was  the  first  intimation  that  the  defendant  had,  that  the 
plaintiff  had  actually  gone  on  with  the  action. (/c) 

If  a  party  under  a  peremptory  undertaking  to  try  at  the  next  assizes  fail 
to  do  so,  his  opponent,  by  agreeing  subsequently  to  refer  the  cause,  prima 
facie  waives  his  right  to  enforce  the  peremptory  undertaking. (/) 

.  -,  IX.  *  Submission  in  a  cause  a  discharge  of  bail.'] — By  the  refer- 
L  -'  ence  of  an  action  before  trial,  if  it  operates  as  a  stay  of  proceedings, 
the  bail,  if  there  are  any,  are  discharged  from  their  responsibility,  unless 
their  consent  to  the  reference  has  been  previously  obtained;  for  during  all 
the  time  in  which  the  suit  is  running  its  ordinary  course  they  might  sur- 
render their  principal,  but  when  time  is  given,  they  cannot  proceed  against 
him  for  that  time,  and  they  are  therefore  deprived  of  the  opportunity  of 
surrendering  him.(ra)  But  when  a  verdict  is  taken  subject  to  a  reference, 
or  at  any  rate  when  it  is  respecting  the  quantum  of  damage  only,  the  bail 
remain  as  liable,  as  if  the  cause  had  been  regularly  tried. (n) 

When  a  replevin  suit  is  referred,  the  consent  of  the  sureties  to  the 
replevin  bond  should  be  obtained,  or  probably  they  would  be  discharged. 
They  stand  indeed  in  a  different  position  from  bail,  who  can  at  any  time 
take  and  render  their  principal,  while  the  cause  is  pending;  for  replevin 
sureties  cannot  at  any  time  take  the  goods  distrained  upon,  and  restore  them 
to  the  landlord.  Some  of  the  cases  seem  to  show  they  are  not  discharged 
in  law  though  they  might  be  in  equity,  by  a  submission  of  a  replevin  suit 

(/*)  Fontainemoreau  v.  Encontrc,  4  D.  &  L.  425. 

(t)  Dicas  v.  Jay,  6  BiDg.  51") ;  Tidd's  Pract.  529,  9th  Ed. ;  Moscati  v.  Lawson,  1  H.  & 
\V.  572.  (/.-)  Williams  v.  Gvvynne,  2  II.  &  W.  312. 

il,  Sparr  v.  Rayson,  5  M.  &  W.  339  ;  S.  C.  7  Dowl.  476. 

(m)  Moore  v.  Howmakcr,  2  Marsh.  81  ;  Hannington  v.  Bcarc,  4  Dowl.  256;  Underhill 
x.  Devereux,  2  Saund.  72,  notes;  Tidd.  819,  9th  Ed. 

<n)  Moore  v.  Bowmaker,  6  Taunt.  379  ;  Taylor  v.  Gregory,  2  B.  &  Ad.  774  ;  Tidd.  819, 
9  th  Ed. 
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containing  a  clause  for  a  stay  of  proceedings. (o)  The  result  of  later  cases 
seems  to  be  this,  though  a  submission  of  a  replevin  suit,  even  though  it  be 
made  by  order  of  Nisi  Prius  and  on  a  verdict  taken  subject  to  the  reference, 
cannot  be  pleaded  by  the  sureties  as  a  defence  to  an  action  on  the  replevin 
bond,  on  the  ground  that  the  parol  agreement  to  give  time  to  the  principal 
cannot  in  law  vary  their  liability  under  seal,  yet  it  may  afford  ground  for 
relief  by  summary  application  to  the  equitable  jurisdiction  of  the  court  of 
law,  and  may  have  the  effect  of  discharging  them  in  equity. (p) 

*When  at  Nisi  Prius  a  juror  was  withdrawn  by  consent,  and  the  r*flq-i 
the  cause  referred,  the  defendant,  who  had  been  arrested  at  the  L  J 
plaintiff's  suit,  was  not  considered  entitled  to  his  discharge,  the  order  of 
Nisi  Prius  containing  no  provision  on  the  point. ((/) 

X.  Enforcing  submissions  made  in  a  caused] — The  judge's  order,  or 
order  of  Nisi  Prius,  containing  the  submission,  must  be  made  a  rule  of  court 
before  any  summary  proceedings  can  be  taken  to  compel  obedience  to  the 
submission,  when  a  party  refuses  to  proceed  with  the  reference,  or  comply 
with  the  terms  of  the  submission,  or  when  the  authority  of  the  arbitrator  is 
to  be  enforced. (r)  The  rule  for  some  purposes  relates  back  to  the  time  of 
making  the  original  order,  but  not  for  the.  purpose  of  grounding  process  of 
contempt  against  a  party  who  has  broken  the  conditions  of  the  order  before 
it  was  made  a  rule  of  court. (s)  After  disobedience  is  a  contempt  of  court, 
and  will  be  punished  by  attachment. (t) 

The  award  made  on  these  submissions  may  be  enforced  in  several  ways. 
When  a  verdict  has  been  taken,  and  the  award  directs  payment  of  money, 
judgment  and  execution  on  the  verdict,  or  an  attachment,  are  the  ready 
means  of  enforcement.  Where  no  verdict  is  entered,  an  attachment  still 
will  be  granted  ;  and  a  late  statute(r<)  has  given  a  power  of  levying  the 
amount  of  money  awarded  by  the  process  of  execution.  Debt  will  lie  on 
the  award,  and  an  action  of  assumpsit  may  also  be  maintained  on  the  pro- 
mise evidenced  by  the  rule  of  Court  ;{x\  and  it  is  clear  that  on  an  *Qm 
*award  other  than  for  the  payment  of  money,  a  suit  for  a  specific  L  J 
performance  may  in  many  instances  be  maintained  in  equity. (y) 

(o)  Moore  v.  Bowmaker,  2  Marsh.  81  ;  S.  C.  6  Taunt.  379  ;  Moore  v.  Bowrnaker,  7 
Taunt.  96;  Moore  v.  Bowmaker,  3  Price,  214. 

(/;)  Aldridge  v.  Harper,  10  Bing.  118;  Archer  v.  Hale,  4  Bing.  464;  See  Michael  v. 
Myers,  6  M.  &  G.  702. 

{([)  Apsley  v.  Crosley,  Barnes,  54. 

(r)  Aston  v.  George,  2  B.  &  A. 395  ;  Fetherstone  v.  Cooper,  9  Ves.  67;  Kirkus  v.  Hodg- 
son, 3  Moore,  64 ;  Baker  v.  Rye,  1  Dowl.  689;  Curtis  v.  Bligh,  3  Jur.  1152. 

(s)  Hilton  v.  Hopwood,  1  Marsh.  66. 

(t)  Kene  v.  Fleming,  2  Keb.  22;  Carpenter  v.  Thornton,  3  B.  &  A.  52 ;  Rogers  v- 
Dallimore,  6  Taunt.  Ill  ;  Allenby  v.  Proudlock,  4  Dowl.  54. 

(w)l  &  2  Vict.  c.  110,  s.  18. 

(x)  Bonner  v.  Charlton,  5  East,  139  ;  Tremenhere  v.  Tressillian,  1  Sid.  452  ;  Carpenter 
v.  Thornton,  3  B.  &  A.  52. 

(y)  Walters  v.  Morgan,  2  Cox,  369. 
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SECTION  VII. 

OF    JUDICIAL   AND    STATUTABLE    SUBMISSIONS    NOT    MADE    IN    A    CAUSE    AT 

COMMON    LAW. 

I.  Submission  by  order  of  equity.'] — In  like  manner  as  an  action  in  the 
courts  of  law,  so  a  suit  in  equity  and  all  matters  in  difference  may  be  refer- 
red by  order  of  a  court  of  equity,  and  obedience  to  it  will  be  enforced  by  the 
usual  process  of  the  court  for  compelling  obedience  to  its  orders. (a) 

In  equity,  the  submission  of  a  suit,  even  when  made  out  of  court,  pre- 
vents a  party  afterwards  proceeding  in  it.  On  the  trial  of  an  action  in  the 
Queen's  Bench  the  cause  and  suits  in  equity  were  referred.  Notwith- 
standing the  reference,  the  plaintiff  in  one  of  the  equity  suits  served  a  sub- 
poena to  hear  judgment,  and  set  down  the  cause  in  the  registrar's  book  for 
hearing,  but  the  Court  of  Equity,  on  motion  set  aside  the  subpoena  with 
costs,  and  struck  out  the  causes  from  the  list. (6) 

If  after  a  suit  has  been  instituted,  it  is  agreed  between  the  parties  that  the 
suit  be  dismissed  on  certain  terms,  some  of  which  are  to  be  settled  by  arbi- 
tration, though  it  seems  this  agreement  cannot  be  pleaded  to  the  further 
maintenance  of  the  suit,  in  the  nature  of  a  plea  puis  darrein  continuance,  yet 
the  whole  benefit  of  it  may  be  obtained  on  a  motion  to  stay  the  proceedings 
in  the  cause. (c) 

„  -    _        *When  the  Court  of  Chancery  directs  an  issue  to  be  tried  before  a 

r *9i  1  •     • 

L  J  jury,  as  the  judge  at  Nisi  Prius  has  no  authority  to  refer  it,  if  on  the 
trial  of  the  issue  the  parties  agree  to  submit  to  arbitration,  it  seems  like  a 
reference  out  of  court.  The  effect  of  such  submission  is  to  abandon  not 
merely  the  direction  to  try  the  issue,  but  the  whole  proceedings  in  the  suit; 
and  the  jurisdiction  of  the  Court  of  Chancery  is  at  an  end  just  as  much 
as  if  there  was  a  consent  to  dismiss  the  bill  and  stay  further  proceed- 
ings.^/) 

II.  Submission  in  bankruptcy.] — Under  the  6  G.  IV.  c.  16,  s.  88,  a 

submission  of  any  dispute  concerning  any  matter  relating  to  a  bankrupt's 
estate  may  be  made  to  arbitrators  to  be  chosen  by  the  assignees  and  the 
major  part  in  value  of  the  creditors,  who  shall  have  proved  under  the  com- 
mission, present  at  the  meeting,  and  the  party  with  whom  they  shall  have 
such  dispute. (e) 

The  agreement  of  reference  may  be  made  a  rule  of  the  Court  of  Bank- 
ruptcy, "  and  thereupon  all  such  rights,  remedies,  duties,  and  liabilities  shall 
accrue  from  such  reference  so  made  a  rule  of  the  said  court,  in  respect  of 
arbitration  and  award,  and   non-performance  of  such  award  and  otherwise 

(a)  HafTfrett  v.  Welsh,  1  Sim.  134;  Prior  v.  Hcmbrow,  8  Aff.  &  W.  873;  Dowse  v. 
Coxe,  3  Bing.  20. 

(/;)  Ambler  v.  Tebbutt,2  Dcav.  442. 

(r.)  Rowe  v.  Wood.  1  J.  &  W.  315 ;  S.  C.  2  Bligh,  P.  C.  595  ;  Daniel's  Chanc.  Pract. 
by  llcadlam,  637. 

fd)  Woodley  v.  Johnson,  1  Molloy,  394. 

(e)  See  Appendix  of  Statutes.     Sec  P.  1,  Ch.  2,  s.  3,  d.  1. 
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howsoever,  as  by  law  at  present  accrue  upon  any  submission  of  reference 
made  a  rule  of  any  of  his  Majesty's  other  courts  of  record. "(f) 

An  agreement  of  reference  between  the  assignees  of  a  bankrupt  and  a 
debtor  to  the  bankrupt  respecting  a  claim  of  the  bankrupt  for  work  and 
labour,  was  held  by  Parke,  B.,  to  be  freed  from  the  necessity  of  being 
stamped  by  s.  98  of  the  Bankrupt  Act,  (6  G.  IV.  c.  16,)  which  exempts  all 
writings  relating  solely  to  the  estate  and  effects  of  a  bankrupt. (g\ 

No  particular  mode  of  submission  is  pointed  out  by  the  *stalutes  _  , 
which  permit  arbitration  in  matters  concerning  Insolvents  or  Insol-  L  J 
vent  Petitioners. 

III.  Submission  by  record."] — Proceedings  on  the  Revenue  side  of  the 
Court  of  Exchequer  may  sometimes  give  rise  to  a  submission  by  matter  of 
record.  Where  a  person's  goods  are  seized  under  an  extent,  a  reference  of 
all  matters  in  difference  between  him  and  the  prosecutor  of  the  extent  may 
be  effected  by  a  recognizance  conditioned  to  abide  the  award  of  an  arbitrator. 
Such  a  recognizance,  when  returned  and  filed  as  of  record,  cannot  be  altered 
by  a  rule  of  court,  which  is  not  matter  of  record.  And  when  a  rule  of 
court  is  drawn  up  by  consent  changing  the  arbitrator,  the  award  of  the 
substituted  arbitrator  cannot  be  enforced  by  a  scire  facias  on  the  recogni- 
zance, though  possibly  an  attachment  would  issue  on  the  rule  of  court 
embodying  the  terms  of  the  original  recognizance. (A) 

IV.  Submission  by  judicial  reference  in  Scotland.'] — Causes  before  the 
courts  of  law  in  Scotland  may  be  referred  to  arbitration  by  what  is  termed 
a  "judicial  reference,"  which  is  a  reference  of  a  peculiar,  strict,  and  tech- 
nical kind.  It  is  stated  to  be  an  act  of  the  court,  and  not  to  take  the  cause 
out  of  court,  or  out  of  the  control  of  the  court.  The  mode  of  inquiry  and 
manner  of  trial  alone  are  changed  by  the  reference  ;  and  the  forum  of  the 
arbitrator  is  in  this  restricted  sense,  and  subject  to  the  control  of  the  court 
substituted  for  inquiry  by  the  court  itself. (/) 

V.  Submission  by  order  of  a  County  Court.~\ — An  order  of  a  judge  of  a 
county  court  may  by  consent  of  parties  be  obtained  to  refer  a  suit  before 
him  with  or  without  other  matters  *within  the  jurisdiction  of  the  r  *qq  i 
court.  The  submission  is  not  revocable  without  leave  of  the  judge,  *-  *  -I 
and  the  award  is  to  be  entered  as  the  judgment  in  the  cause. (A:) 

VI.  No  submission  by  order  of  quarter  sessions.] — A  court  of  quarter 
sessions  seems  to  have  no  power  to  make  an  order  referring  to  arbitration  a 
matter  judicially  brought  before  it.(/)  There  is  indeed  an  instance  in  an  old 
case  of  a  reference  by  order  of  sessions  on  submission  of  the  parties  ;  but 

(/)  1  &,  2  W.  IV.  c.  56,  s.  43.  See  Appendix  of  Statutes.  As  to  making  the  submis- 
sion a  rule,  see  P.  iii.  Ch.  5,  d.  2. 

(or)  Wright  v.  Webb,  Guildford  Summer  Assizes,  1846. 

(h)  R.  v.  Bingham,  3  Y.  &  J.  101.  See  also  Carter  v.  Carter,  1  Vern.  259;  Anon. 
Dyer,  242,  a. 

(i)   Baillie  v.  Edinburgh  Oil  Gas  Light  Company,  3  C.  &  F.  639. 

(fc)  9  &  10  Vict.  c.  95,  s.  77.     See  the  Appendix  of  Statutes. 

(/)  Baker  v.  Townshend,  7  Taunt.  422 ;  R.  v.  Harding,  2  Salk.  477. 
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an  indictment  brought  for  not  performing  the  award  was  quashed  by  the 
superior  court. (m)  We  have  previously  considered  the  qualified  way  in 
which  a  person  may  be  appointed  by  a  court  of  quarter  sessions  to  report 
upon  a  question  pending,  though  not  absolutely  to  decide  it.(n) 

VII.  Submissions  under  the  Lands,  Railways,  and  Companies  Clauses 
Acts.~] — When  the  promoters  of  an  undertaking  sanctioned  by  Act  of  Par- 
liament have  given  notice  of  their  intention  to  take  lands  authorized  by 
their  special  Act  to  be  taken  for  the  purposes  of  the  undertaking,  [s,  18,1 
and  a  party  interested  in  the  lands  claims  more  than  fifty  pounds  compensa- 
tion, [s.  22],  and  desires  to  have  the  amount  of  such  compensation  settled 
by  arbitration,  "The  Lands  Clauses  Consolidation  Act,  1845,"(o)  enacts 
that  (unless  the  special  Act  provides  otherwise,  Ts.  1],  if  the  party  "signify 
such  desire  by  notice  in  writing  to  the  promoters  of  the  undertaking  before 
they  have  issued  their  warrant  to  the  sheriff  to  summon  a  jury  in  respect  of 
such  lands  under  the  provisions"  contained  in  the  general  Act,  "stating  in 
such  notice  the  nature  of  the  interest  in  respect  of  which  such  parly  claims 
compensation,  and  the  amount  of  compensation  so  claimed,  the  same  shall 
be  so  settled  accordingly"  [s.  23].(/j) 

r^Q-n  *Section  25  points  out  the  mode  of  proceeding  in  the  above  and 
L  -J  other  cases  as  follows:  "When  any  question  of  disputed  compen- 
sation by  this  or  the  special  Act,  or  any  act  incorporated  therewith,  autho- 
rized or  required  to  be  settled  by  arbitration,  shall  have  arisen,  then  unless 
both  parties  shall  concur  in  the  appointment  of  a  single  arbitrator,  each 
party  on  the  request  of  the  other  party,  shall  nominate  and  appoint  an  arbi- 
trator to  whom  such  dispute  shall  be  referred  :  and  every  appointment  of 
an  arbitrator  shall  be  made  on  the  part  of  the  promoters  of  the  undertaking 
under  the  hands  of  the  said  promoters  or  any  two  of  them,  or  of  their  secre- 
tary or  clerk,  and  on  the  part  of  any  other  party  under  the  hand  of  such 
party,  or  if  such  party  be  a  corporation  aggregate,  under  the  common  seal 
of  such  corporation  ;  and  such  appointment  shall  be  delivered  to  the  arbi- 
trator and  shall  be  deemed  a  submission  to  arbitration  on  the  part  of  the 
party  by  whom  the  same  shall  be  made  ;  and  after  any  such  appointment 
shall  have  been  made  neither  party  shall  have  power  to  revoke  the  same 
without  the  consent  of  the  other  ;  nor  shall  the  death  of  either  party  operate 
as  a  revocation  ;  and  if  for  the  space  of  fourteen  days  after  any  such  dis- 
pute shall  have  arisen,  and  after  a  request  in  writing  in  which  shall  be 
stated  the  matter  so  required  to  be  referred  to  arbitration,  shall  have  been 
served  by  the  one  party  on  the  other  party  to  appoint  an  arbitrator,  such 
last-mentioned  party  fail  to  appoint  such  arbitrator,  then  upon  such  failure 
the  party  making  the  request,  and  having  himself  appointed  an  arbitrator, 
may  appoint  such  arbitrator  to  act  on  behalf  of  both  parties,  and  such  arbi- 
trator may  proceed  to  hear  and  determine  the  matters  which  shall  be  in  dis- 
pute, and  in  such  case  the  award  and  determination  of  such  single  arbitrator 
shall  be  final."  Section  20  enacts,  "If  before  the  matters  so  referred  shall 
be  determined,  any  arbitrator  appointed  by  either  party  die,  or  become 

<>„:  \l.  v.  Nichols,  2  Keb.  r>73.  («)  See  ante,  Ch.  1,  s.  1,  d.  3,  p.  12. 

(o)  8  &  !)  Vict,  <•.  is.     See  the  Appendix  of  Statutes. 
pj  BeeP.l.Ch.  1,  s.  1,  d.  2,  p.  8. 
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incapable,  the  party  by  whom  such  arbitrator  was  appointed  may  nominate 
and  appoint  in  writing  some  other  person  to  act  in  his  place,  and  if  for  the 
space  of  seven  days  after  notice  in  writing  from  the  other  party  for  that  pur- 
pose he  fail  to  do  so,  the  remaining  or  *other  arbitrator  may  proceed  s_  , 
ex  parte  ;  and  every  arbitrator  so  to  be  substituted  as  aforesaid  shall  L  *  J 
have  the  same  powers  and  authorities  as  were  vested  in  the  former  arbi- 
trator at  the  time  of  such  his  death  or  disability  as  aforesaid." 

The  effect  of  other  clauses  may  be  shortly  stated.  An  umpire  is  to  be 
appointed  before  the  matters  referred  are  entered  upon,  and  he  is  to  decide 
on  any  such  matters  upon  which  the  arbitrators  differ,  or  which  shall  be 
referred  to  him  under  the  provisions  of  the  recited  Act  or  the  special  Act. 
[ss.  27,  28.]  On  the  death  or  incapacity  of  a  sole  arbitrator  the  matter 
shall  be  referred  de  novo,  [s.  29].  When  there  are  two  arbitrators,  if  either 
refuse  or  for  seven  days  neglect  to  act,  the  other  may  proceed  and  award 
alone,  [s.  30].  The  costs  of  the  arbitration  are  to  be  borne  by  the  promo- 
ters unless  the  arbitrators  award  the  same  or  a  less  sum  than  they  offered, 
in  which  case  each  party  is  to  bear  his  own  costs  and  half  the  costs  of  the 
award,  [s.  34].  The  submission  may  be  made  a  rule  of  any  of  the  superior 
courts  on  the  application  of  either  party,  [s.  36].((/) 

Very  similar  provisions  to  the  above  as  to  the  mode  of  settling  certain 
disputes  by  arbitration  are  contained  in  "The  Railways  Clauses  Consolida- 
tion Act,  1845."(r)  Every  appointment  of  an  arbitrator  is  to  be  made  on 
the  part  of  the  railway  company  «  under  the  hand  of  the  secretary  or  any 
two  of  the  directors  of  the  company,"  ps.  126]. 

Another  difference  may  be  noted  :  the  costs  of  the  arbitration,  unless 
otherwise  provided,  are  to  be  in  the  discretion  of  the  arbitrators,  [s.  135]. 
This  clause,  it  is  apprehended,  does  not  extend  to  the  costs  of  a  reference 
respecting  compensation  for  lands  taken  for  constructing  the  railway,  [s.  6,] 
but  such  costs,  it  is  presumed,  will  follow  the  rule  laid  down  in  "  The  Lands 
Clauses  Consolidation  Act,  1845." 

*The  enactments  of  "The  Companies  Clauses  Consolidation  #__  -, 
Act,  1845,"(s)  are  very  similar  to  those  of  the  Act  last  mentioned.  L  '  -1 
It  is  necessary,  however,  to  note  these  differences.  It  is  not  expressly  stated 
that  the  appointment  of  the  arbitrator  is  to  be  deemed  a  submission,  [s.  128]. 
Either  party  has  the  power  of  appointing  a  fresh  arbitrator  in  case  the  one 
he  has  appointed,  refuses  or  neglects  to  act,  [s.  129],  Except  when  a 
railway  company  is  a  party  to  a  reference  there  is  no  provision  for  the  ap- 
pointment of  an  umpire  in  case  the  arbitrators  cannot  agree  in  their  appoint- 
ment of  one,  [s.  130]. 

What  is  the  effect  of  introducing  into  the  appointment  of  the  arbitrators 
other  terms  than  those  relating  to  the  compensation,  does  not  seem  to  have 
been  decided.  A  railway  company,  before  they  obtained  their  act,  entered 
into  an  agreement  with  a  land  owner  to  purchase  his  lands  at  a  valuation  to 
be  determined  by  arbitrators,  who  were  to  determine  the  amount  to  be  paid 

(q)  See  P.  iii.  ch.  5,  as  to  making  the  submission  a  rule  of  court. 

(r)  8  &  9  Vic.  c.  20.     See  Appendix  of  Statutes. 

(s)  8  &  9  Vict.  c.  16,  ss.  128—134.     See  the  Appendix  of  Statutes. 
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by  the  company  for  the  value  of  the  land,  and  for  the  residential  and  other 
damage.  By  a  provision  in  the  agreement  the  arbitrators  were  to  decide 
upon  the  proper  communications  to  be  made  between  the  lands  of  the  party 
which  would  be  severed  by  the  intended  railway,  and  by  another  provision 
the  reference  was  to  be  subject  to  the  provisions  of  the  Lands  Clauses  and 
Railways  Clauses  Consolidation  Acts.  After  the  company  got  their  act, 
each  party  appointed  an  arbitrator  referring  in  the  appointment  to  the 
agreement  of  purchase,  and  stating  the  subject-matter  of  the  reference  to  be 
the  value  of  the  land  so  agreed  to  be  purchased  and  the  residential  and  other 
damage.  The  appointments  contained  no  provision  directing  the  arbitrator 
to  order  communications  to  be  made.  The  award  made  by  an  umpire  duly 
appointed  by  the  arbitrators  assessed  a  sum  for  the  value  of  the  land  and 
another  sum  for  the  residential  and  other  damage.  But  it  did  not  direct 
any  communications  to  be  made  across  the  railway,  so  as  to  enable  the  land 
r  #Q7l  owner  t0  Sel  frorn  his  lands  on  one  side  to  *his  lands  on  the  other 
L  *  ■*  side  of  the  line.  V.  C.  Wigram  was  inclined  to  think  that  under 
the  agreement  and  appointment  the  arbitrators  had  power,  and  that  it  was 
their  duty  to  have  specified  some  mode  of  communication,  but  he  also  held 
the  award  bad  as  made  too  late.  On  appeal,  however,  the  Lord  Chancellor 
supported  the  validity  of  the  award,  and  reversed  the  decision  of  the  court 
below.  (£) 

VIII.  Submissions  by  statute,  which  cannot  be  made  rules  of  court.~] — 
A  submission  of  various  disputes  between  parties  concerning  certain  ex- 
penses of  borough  prisoners  in  a  county  gaol,  more  particularly  enumerated 
in  the  preceding  chapter,(?«)  may  be  effected  under  statutes  which  provide 
that  it  may  be  lawful  for  either  party  "  to  apply  to  the  justices  of  assize  of 
the  last  preceding  circuit,  or  of  the  next  succeeding  circuit,  or  to  one  of  such 
justices,  who  shall  by  writing  under  their  or  his  hands  or  hand  nominate  a 
barrister-at-law  not  having  any  interest  in  the  question,  to  arbitrate  between 
the  parties. "(a?) 

In  one  case  this  mode  of  appointment  is  to  be  adopted  only  in  case  the 
visiting  justices  of  the  county  prison  and  the  town  council  of  the  borough 
cannot  agree  in  the  appointment  by  writing  of  a  barrister  as  arbitrator. {y) 

In  case  the  appointed  barrister  die,  or  refuse  to  act,  or  be  disabled  from 
acting,  before  making  his  award,  a  new  one  may  be  appointed  in  like 
manner,  (z) 

Masters  and  workmen,  in  case  of  disputes  concerning  their  trade  or  manu- 
facture, may  by  5  G.  IV.  c.  96(«)  agree  to  any  mode  of  arbitration,  [s.  13]  ; 

#0     -j  but  if  there  is  no  *agreement,  either  party  may  demand  a  reference, 

-1  and  may  procure  a  justice  of  the  peace  to  name  not  less  than  four  or 

more  than  six  persons,  one  half  to  be  master  manufacturers,  or  agents  or 

(<)  Skcrratt  v.  Nortli  Staffordshire  Railway  Company,  Law  Times,  Ap.  8,  1848. 
(u)  See  P.  1,  ch.  2,  8.  3,  d.  G,  p.  47,  as  to  the  parties  and  subjects, 
(x)  5  G.  IV.  c.  85,  s.  2 ;  5  &  6  W.  IV.  c.  76,  s.  114 ;  5  &  6  Vict.  c.  98,  s.  20.    See 
Appendix  of  Statutes. 

(y)  5  .V  6  Vict.  c.  98,  s.  20. 

(z)  7  &.  8  Vict.  c.  93,  s.  2.     See  Appendix  of  Statutes. 

(a)  Sec  the  Appendix  of  Statutes  ior  this  Act  and  the  recent  Acts  afFecting  it. 
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foremen  of  master  manufacturers,  out  of  whom  the  master  engaged  in  the 
dispute  is  to  select  one  as  arbitrator,  and  the  other  half  workmen  in  such 
manufacture,  out  of  whom  the  workman  engaged  in  the  dispute  is  to  select 
an  arbitrator,  [s.  3].  In  case  the  arbitrators  cannot  agree  the  matter  is  to 
be  decided  by  a  justice,  [s.  10].  The  award  is  to  be  in  the  form  given  by 
the  Act,  [s.  22],  and  may  be  enforced  by  distress,  and  failing  that  by  impri- 
sonment, [s.  24].  The  submission  and  award  are  exempted  from  stamp 
duty,  [s.  32]. 

In  case  of  a  reference  under  the  Act  to  authorise  the  identifying  of  Lands 
and  other  Possessions  of  certain  Ecclesiastical  and  Collegiate  Corporations,^) 
the  submission  is  to  be  by  agreement  of  reference  or  deed  of  submission, 
which,  when  a  Bishop  is  a  party,  must  be  executed  by  the  Archbishop  of 
the  province  testifying  his  consent  thereto  ;  when  a  Dean  is  a  party,  by  the 
Dean  and  Chapter  testifying  their  consent  thereto  ;  when  an  Archdeacon, 
Prebendary,  or  other  Ecclesiastical  corporation  sole,  by  the  Archbishop  or 
Bishop  of  the  diocese  testifying  his  consent  thereto,  [s.  2].  The  award, 
when  signed  and  sealed,  with  the  proper  approvals  and  consents,  is  final  on 
all  parties. 

In  the  case  of  Savings'  Banks,  by  the  9  G.  IV.  c.  92,  s.  45,  disputes 
were  to  be  referred  to  the  arbitration  of  two  indifferent  persons,  one  to  be 
chosen  and  appointed  by  the  trustees  or  managers  of  such  institution,  and 
the  other  by  the  party  with  whom  the  dispute  arose,  and  if  they  should  not 
agree,  then  such  matters  in  dispute  were  to  be  referred  in  writing  to  the 
barrister  appointed  to  certify  the  rules  of  Savings'  Banks. 

The  recent  statute,  7  &  8  Vict.  c.  83,  s.  14,  which  provides  *that  #Q  -. 
disputes  shall  be  referred  in  writing  to  the  barrister  in  question,  L  *  J 
seems  in  effect  to  repeal  the  former  part  of  the  preceding  enactment  as  to 
selection  of  the  arbitrators.  Both  the  submission  and  award  are  free  from 
stamp  duty.(c) 

When  the  rules  of  a  Friendly  Society  provide  for  the  settling  by  arbi- 
tration of  disputes  between  the  society  and  its  members,  the  stat.  10  Geo. 
IV.  c.  56,  s.  27,  directs  that  a  certain  number  of  arbitrators  are  to  be  selected, 
out  of  whom,  in  case  of  a  dispute,  a  number  not  less  than  three  shall  be 
chosen  by  ballot,  and  the  award  of  the  major  part  of  the  arbitrators  so 
chosen  shall  be  binding, and  payment  of  the  sum  awarded  maybe  enforced 
by  distress  and  sale  under  a  justice's  warrant.  In  case  the  society  refuse 
to  settle  the  dispute  by  arbitration,  or  the  arbitrators  refuse  to  award,  stat. 
4  &  5  W.  IV,  c.  40,  s.  7,  enacts  that  two  justices  may  decide  the  mat- 
te r.(d) 

The  recent  enactments  of  the  9  &  10  Vict.  c.  27.  (which  is  to  be  read 
as  part  of  the  above  mentioned  statutes,)  permit  a  reference  in  writing  of 
all  disputes,  for  the  settlement  of  which  recourse  must  have  been  had  to 

(6)  2  &  3  W.  IV.  c.  80.     See  Appendix  of  Statutes. 

(c)  See  the  Appendix  of  Statutes  for  the  enactments  ;  see  also  P.  1,  ch.  2,  s.  3,  d.  2, 
p.  42. 

(rf)  See  the  Appendix  of  Statutes  for  the  enactments ;  see  also  P.  1,  ch.  2,  s.3,  d.  2,  p. 
44. 
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the  superior  courts,  to  the  Registrar  of  Friendly  Societies  for  England,  Ire- 
land, and  Scotland  respectively,  and  render  such  reference  compulsory 
when  the  value  of  the  subject  in  dispute  does  not  exceed  20/.,  unless  the 
law  officers  of  the  crown  certify  that  the  matter  ought  to  be  decided  by 
the  judgment  of  a  superior  court,  [s.  15.]  The  submission  and  award  of 
which  a  form  is  provided  are  exempted  from  stamp  duty,  [s.  15  ;]  pay- 
ment of  the  amount  awarded  may  be  enforced  by  distress  under  a  justice's 
warrant,  s.  19. (e) 

In  case  of  difference  between  the  Postmaster  General  and  a  Railway 
Company  respecting  the  carriage  of  the  mails,  *each  party  within 
L  J  fourteen  days  after  notice  is  to  appoint  an  arbitrator;  in  default  of 
the  party  receiving  the  notice  to  make  the  appointment,  the  arbitrator  ap- 
pointed by  the  other  party  is  to  name  a  second  arbitrator ;  the  two  arbitra- 
tors before  entering  on  the  inquiry  are  to  appoint  an  umpire,  to  whom  the 
matter  is  to  be  left  for  determination,  if  the  arbitrators  cannot  within  twen- 
ty-eight days  agree  in  making  an  award.  If  the  umpire  refuse  or  fail  to 
make  an  award  within  twenty-eight  days  after  the  matter  shall  have  been 
referred  to  him,  the  arbitrators  are  to  appoint  a  new  umpire,  who  is  to  have 
a  like  period  for  awarding,  and  so  toties  quoties.(/) 

By  private  Act  of  Parliament  an  arbitrator  is  often  appointed  by  consent 
of  parties  to  determine  questions  between  them,  such  as  the  amount  of  a 
rent  charge  to  be  paid  in  lieu  of  tithes. (g) 


SECTION  VIII. 

OF    PROCEEDINGS    ON    THE    SUBMISSION    WHEN   ONE    TARTY    HAS    PREVENTED 
AN    AWARD     BEING    MADE. 

I.  Remedy  by  action  and  attachment.'] — Every  submission  contains 
some  words  expressing  or  implying  the  agreement  of  the  parties  to  abide 
by  and  perform  the  award  of  the  arbitrator. 

Preventing  the  award  being  made  is  a  breach  of  this  agreement  as  much 
as  not  performing  it  when  made  ;  and  when  the  submission  is  by  bond,  is 
a  forfeiture  of  the  penalty. (a)  Where  there  was  a  judgment  in  ejectment 
r*mn  t0  recover  *a  mill,  and  the  principal  question  in  the  reference  was, 
L  J  whether  the  successful  party  should  have  possession  of  the  mill 
or  the  other  retain  it,  the  former  by  obtaining  possession  of  it  under  his 
judgment  was  held  to  have  committed  a  breach  of  the  arbitration  bond, 
which  was  conditioned  to  stand  to   the  award  of  the  arbitrator  respecting 

(e)  Sec  tho  Appendix  of  Statutes. 

(  f )  Si.it.  1  &  2  Vict.  c.  98,  b.  111.  IN.     See  Appendix  of  Statutes. 

<■■>  Willoughby  v.  Willougbby,  4  Q.  B.  687. 

(a)  IJuldway  v.  Ouston,  1  Vent.  71. 
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all  matters  and  judgments,  since  the  taking  possession  rendered  it  impossi- 
ble for  the  arbitrator  to  decide  the  question  submitted  to  him. (6) 

An  attachment  will  lie,  if,  afier  the  submission  has  been  made  a  rule  of 
court,  a  party  serve  the  arbitrator  with  a  subpoena  out  of  Chancery,  which 
hinders  his  making  his  award. (c) 

Wilfully  revoking  the  authority  of  the  arbitrator  after  the  submission 
has  been  made  a  rule  of  court  is  also  a  ground  for  an  attachment. (c/)  As 
such  revocation  is  a  breach  of  the  agreement  to  abide  by  the  award  of  the 
arbitrator,  an  action  will  lie  for  the  breach,  whether  the  submission  be  by 
order  of  Nisi  Prius  or  by  any  other  form  of  submission,  whether  it  be  made 
a  rule  of  court  or  not,  and  the  expenses  incurred  in  the  reference  may  be 
recovered  as  damages. (e) 

II.  Motion  for  costs  under  the  submission.'] — A  more  summary  method, 
than  that  by  action,  of  obtaining  compensation  in  case  of  a  breach  of  the 
submission  is  often  provided  by  a  clause  "  that  if  either  party  by  affected 
delay  or  otherwise,  prevent  the  arbitrator  from  making  his  award,  he  shall 
pay  to  the  other  such  costs  as  the  court  shall  think  fit."  Previous  to  the 
statute  of  3  &  4  W.  IV.  c.  42,  s.  £9,  which  makes  the  generality  of  sub- 
missions irrevocable,  this  clause  was  especially  useful ;  for  revoking  the 
arbitrator's  ^authority  was  a  breach  of  it;  and  if  done  without  good  ritin9-i 
cause  the  party  revoking  would  be  visited  with  the  costs  of  the  L  -* 
reference.  When  a  cause  was  referred  by  a  judge's  order,  it  was  held 
that  the  order  might  by  common  law  be  made  a  rule  of  court  even  after 
the  submission  had  been  revoked,  for  the  purpose  of  applying  for  costs 
under  this  provision. (/") 

The  applicant  for  costs  must  show  to  the  court  that  the  other  party  by 
wilful,  wrongful,  and  unreasonable  delay,  has  prevented  the  arbitrator  from 
making  an  award.  Therefore,  where  it  appeared,  that  the  party  sought  to 
be  charged  with  costs  had  revoked  the  submission  in  consequence  of  being 
unable  to  procure  the  attendance  of  some  material  witnesses,  whose  attend- 
ance might  have  been  compelled  in  a  court  of  law,  the  court  refused  the 
application,  considered  that  a  revocation  on  that  ground  could  not  be  con- 
sidered an  affected  delay  within  the  meaning  of  the  order  of  reference. (»•) 

As  revocation  is  prima  facie,  a  breach  of  the  agreement,  in  order  to  free 
himself  from  liability  to  costs,  he  who  revokes  the  arbitrator's  power  must 
satisfy  the  court,  that  he  had  reasonable  ground  for  such  revocation,  and 
that  he  acted  on  that  ground. (A) 

The  court  made  the  plaintiff  pay  the  costs  of  the  reference  in  the  follow- 
ing case: — Both  parties  had  agreed  to  attend  the  arbitrator  on  a  particular 
day,  but  the  plaintiff,  though  attending,  not  being  prepared  with  the  neces- 

(b)  Green  v.  Taylor,  Sir  T.  Jones,  Rep.  134.  (c)  Davila  v.  Almanza,  1  Salk.  73. 

(rf)  Milne  v,  Gratrix,  7  East,  607 ;  King  v.  Joseph,  5  Taunt.  453. 

(e)  Skee  v.  Coxon,  10  B.  &  C.  483  ;  Charnley  v.  Winstanley,  5  East,  266.  See  P.  2, 
ch.  3,  s.  3,  d.  1,  as  to  revocation. 

(/)  Aston  v.  George,  2  B.  &  A.  395  ;  Clapham  v.  Higham,  1  Bing.  87, S.  C. ;  7  Moore, 
403  ;  Smith  v.  Fielder,  3  M.  &,  Sc.  853. 

(<?)  Aston  v.  George,  2  B.  &  A.  395. 

(A)  Winterflood  v.  Stoveld,  Watson  on  Awards,  3rd  Ed.  p.  43,  n.  (2) ;  2nd  Ed.  p.  34, 
n.  (2). 


126  RUSSELL*S      ARBITRATOR. 

sary  books  and  witnesses,  and  the  arbitrator  declining  to  examine  the  plain- 
tiff in  support  of  his  own  case,  the  meeting  was  at  the  plaintiff's  request 
adjourned.  The  latter  refused  to  agree  to  another  appointment,  alleging 
he  could  not  procure  the  books,  and  so  the  time  for  making  the  award 
expired  without  anything  being  done.(i) 

Without  this  clause  the  court  has  no  jurisdiction  to  compel  *a 
L  J  party  in  default  to  pay  costs,  not  even  where  there  was  a  special 
provision  in  the  order  of  reference  that  the  defendants  should  at  once  dur- 
ing the  reference  repair  a  ship,  the  subject  of  the  action,  and  the  plaintiff 
had  revoked  the  submission  after  the  defendants  had  gone  to  expense  in 
repairing  it.(/c) 

Where  in  consequence  of  some  suspicious  delay  by  the  defendant  and 
false  excuses  for  non-attendance  at  the  meetings,  the  arbitrator  proceeded 
ex  parte,  and  the  award  was  afterwards  set  aside  on  the  ground  of  the  arbi- 
trator's proceeding  ex  parte  too  hastily,  the  court  refused  to  allow  a  clause, 
directing  the  defendant  to  pay  costs  under  the  provision  against  wilful 
delay,  to  be  inserted  in  the  rule  for  setting  aside  the  award,  and  said  such 
an  application  must  be  the  subject  of  a  separate  motion,  so  as  to  give  the 
defendant  an  opportunity  of  answering  the  statement  made  against  him.(/) 


c*io5]  PAET   THE    SECOND. 


THE  POWER  AND  DUTY  OF  THE  ARBITRATOR. 

To  assist  an  arbitrator  in  the  proper  performance  of  his  functions,  by 
setting  before  him  a  statement  of  the  various  powers  which  he  possesses, 
and  of  the  relative  duties  which  he  has  to  perform,  in  all  ordinary  cases, 
from  the  time  that  he  first  takes  upon  himself  the  office  of  judge  until  the 
completion  of  all  the  submission  requires  of  him  by  the  execution  of  a  just, 
and  unimpeachable  award,  is  the  leading  object  of  this  work,  and  is 
attempted   to  be  effected  in  this  part. 

The  subject  naturally  commences  with  a  general  consideration  of  the 
qualifications  requisite  in  an  arbitrator,  and  of  the  principles  of  decision,  by 
which  he  ought  to  be  guided.  His  attention  is  then  directed  to  the  impor- 
tance of  observing,  over  what  questions  the  language  of  the  particular  sub- 
mission, by  which  he  is  appointed,  gives  him  jurisdiction.  The  duration 
of  his  authority,  in  point  of  time,  how  it  may  be  extended,  and  in  what  cases 
it  may  be  prematurely  cut  short  by  revocation,  next  demands  his  examin- 
ation. 

(t)  Morgan  v.  Williams,  2  Dovvl.  123. 
(k)  Skee  v.  Coxon,  10  15.  &  C.  483. 
(0  Gladwin  v.  Chilcote,  9  Dowl.  550. 
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Passing  from,  these  more  general  points,  he  will  find,  it  is  hoped,  in  the 
fourth  chapter,  a  full  practical  exposition  of  his  authority  and  duty  in  con- 
ducting the  reference  at  every  step,  until  the  case  is  ripe  for  adjudication  ; 
and  this,  whether  he  be  acting  alone,  or  jointly  with  other  arbitrators.  The 
same  chapter  treats  also  of  the  office  and  duty  of  an  umpire. 

*In  the  four  following  chapters  the  arbitrator  will  see  laid  down  r#iftfi-i 
at  considerable  length,  rules  and  principles  for  the  framing  his  L  -1 
award  ;  some  general,  applicable  to  the  valid  formation  of  every  award  ; 
others  particular,  showing  him,  how  he  should  award  respecting  a  cause 
referred,  or  respecting  costs;  what  special  directions  he  may  give,  and 
what  injunctions  in  certain  cases  he  may  add,  regulating  the  enjoyment  by 
the  parties  of  their  own  property,  or  affecting  the  property  of  strangers. 

The  part  concludes  with  a  chapter  concerning  the  personal  interests  and 
liabilities  of  the  arbitrator. 


CHAPTER   I.  [*107] 

THE  OFFICE  OF  ARBITRATOR. 

This  first  chapter  treats  of  the  office  of  arbitrator;  section  one  shortly 
considers  who  are  qualified  to  fill  the  situation  ;  section  two  points  out  the 
moral  qualities  requisite  in  the  holder  of  it;  the  third  section  discusses  the 
important  question,  by  what  principles  the  arbitrator  ought  to  be  guided  in 
awarding  on  the  matters  submitted  to  his  decision. 


SECTION  I. 


OF    WHO    MAY    BE    AN    ARBITRATOR. 


An  arbitrator  is  a  person  selected  by  the  mutual  consent  of  the  parties  to 
determine  the  matters  in  controversy  between  them,  whether  they  be  matters 
of  law  or  fact.(«)  Neither  natural  nor  legal  disabilities  hinder  a  person 
from  being  an  arbitrator.(6)  It  has  indeed  been  laid  down  as  law  in  works 
to  which  great  respect  is  due,  that  idiots,  lunatics,  *infants,  married  r*lnft-i 
women,  persons  attainted  and  excommunicated,  are  disqualified  for  L  -1 
the  office  ;(c)  but  the  better  opinion  is,  that  they  may  be  arbitrators  ;  for 
every  person  is  at  liberty  to  choose  whom  he  likes  best  for  his  judge,  and 
he  cannot  afterwards  object  to  the  manifest  deficiencies  of  those,  whom  he 
has  himself  selected.  ((/) 

(a)  Bac.  Ab.  Arb.  D. ;  West  Symb.  Part  II.  Tit.  Compromise,  page  164  s.  21 ;  Arm- 
strong  v.  Marshall,  4  Dowl.  593. 
(6)  Vin.  Ab.  Arb.  A.  2. 

(c)  Com.  Dig.  Arb.  C.j  West.  Symb.  Part.  2,  Tit.  Compromise,  pages  164,  165,  ss. 
23,  26. 

(d)  Bac.  Ab.  Arb.  D. ;  Huntig  v.  Railing,  8  Dowl.  879. 
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The  arbitrator  ought  to  be  a  person  who  stands  indifferent  between  the 
parties. 

If  he  has  any  secret  interest  in  the  subject  in  question,  or  has  any  bad 
feeling  towards  either  disputant,  he  is  not  a  proper  person  to  be  a  judge 
between  them.(e)  But  owing  a  debt  to  one  of  the  parties  is  not  such  an 
interest,  as  renders  a  person  incompetent  for  the  office. (/) 

This  objection  as  to  interest  only  applies  to  the  case  of  a  concealed  inte- 
rest. For  if  the  arbitrator  has  an  interest  in  the  subject  of  reference  well 
known  to  the  parties  before  they  sign  the  submission,  as  if  they  refer  to  an 
owner  of  lands,  a  question  respecting  the  mode  and  expense  of  making  a 
drain,  which  will  benefit  the  arbitrator's  own  estate,  the  award  is  good  not- 
withstanding his  interest. (o-)  The  architect  or  surveyor  employed  by  a 
gentleman  to  superintend  a  builder  in  building  his  house  is  often  an  arbi. 
trator  between  his  employer  and  the  builder,(/i)  although  his  remuneration 
is  a  commission  on  the  amount  of  the  building  charges.  Where  the  parties 
had  bound  themselves  in  a  bond  to  the  arbitrator  to  abide  his  award,  and  it 
was  argued  the  submission  was  void,  because  the  arbitrator  had  an  interest 
in  making  an  unreasonable  award  to  obtain  the  penally,  the  objection  was 
overruled,  (i) 

On  a  reference  under  "The  Lands  Clauses  Consolidation  Act,  1845," 
r*mcn  between  a  party  interested  in  land  taken  by  a  railway  *company 
l  -"  and  the  company,  the  latter  appointed  as  their  arbitrator  the  agent 
they  had  employed  to  make  an  offer  as  to  the  price.  After  this  the  party 
appointed  his  arbitrator.  The  two  arbitrators  selected  an  umpire,  whom, 
the  party  swore,  he  had,  since  the  appointment,  discovered  to  be  a  surveyor 
employed  by  the  G.  W.  Railway  Company,  which  was  interested  in  the 
line  in  question.  Before  the  reference  began,  the  counsel  for  the  party 
protested  against  the  company's  agent  being  an  arbitrator ;  but  the  refer- 
ence went  on  before  the  arbitrators  and  umpire  together.  The  award  was 
made  by  the  umpire  alone.  V.  C.  Knight  Bruce  refused  the  party's  appli- 
cation to  set  the  award  aside,  saying,  that  the  association  of  the  umpire  in 
the  inquiry  before  the  time  for  his  acting  began  amounted  in  this  case  to 
nothing;  that  though  the  company's  agent  ought  not  to  have  been  an  arbi- 
trator, the  course  taken  showed  that  that  objection  was  waived  ;  and  that  it 
would  be  going  too  far  to  set  aside  the  award  merely  in  respect  of  the 
umpire's  interest,  although  it  was  objectionable  in  point  of  delicacy  to  have 
appointed  him,  considering  that  his  connection  with  the  G.  W.  Railway 
Company,  as  surveyor  and  shareholder,  was  known.  He  added,  the  award 
was  saved  very  narrowly  indeed. (A;) 

It  has  been  said  that  a  party  cannot  be  a  judge  in  his  own  cause,  but  if 
his  opponent  consents  to  his  deciding  the  question  between  them,  the 
courts  will  not  allow  an  objection  afterwards,  though  he  decide  it  in  his 
own  favour.  (A 

Sometimes  by  statute  the  class  from  which  arbitrators  arc  to  be  selected 
for  settling  particular  disputes  is  pointed  out. 

(e)  Parker  v.  Burroughs,  Colic's  Pari.  Cas.  257  ;  Earl  v.  Stocker,  2  Vern.  251. 
(/)  Morgan  v.  Morgan,  1  Dowl.  01 1.  (#■)  Johnston  v.  Chcapc,  5  Dow.  247. 

(h)  Morgan  v.  Birnie,  !)  H'm-r.  (J72.  (i)  Owdy  v.  Gibbons,  Comb.  100. 

Ik)  Klliot  v.  South  Devon  Railway  Company,  12  Jur.  445. 

<l)  Matthew  v.  Ollerton,  4  Mod.  22G;  S.  C.  Comb.  218.  Sec  Hunter  v.  Bennison, 
Hard.  43. 
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Under  the  5  G.  IV.  c.  96,  for  settling  by  arbitration  disputes  between 
Masters  and  Workmen,  the  referee,  if  the  disputants  can  agree  on  one,  is 
to  be  a  justice  of  the  peace,  if  not,  there  are  to  be  two  arbitrators,  one  a 
master  manufacturer,  or  agent  or  foreman  of  a  master  manufacturer,  the 
other  a  workman  in  the  manufacture  respecting  which  the  dispute  has 
arisen,  (m) 

*On  differences  arising  respecting  the  expenses  of  prisoners  from  r*11f>-i 
a  borough  kept  in  a  county  gaol,  a  barrister  is  to  be  selected  as  the  L  J 
arbitrator,  as  has  been  previously  shown. (n) 

The  barrister  to  certify  the  rules  of  Savings  Banks  and  the  Registrar  of 
Friendly  Societies  are  respectively  appointed  by  statute  to  decide  in  many 
cases  as  arbitrators. (o) 


SECTION  II. 

OF    THE    MORAL    QUALITIES    REQUISITE    IN    AN    ARBITRATOR. 

It  is  hardly  necessary  to  state,  that  in  conducting  the  reference  the  first 
^duty  of  the  arbitrator  is  to  be  incorrupt  and  impartial.  If  there  be  any 
ground  for  imputing  corruption,  fraud,  or  partiality  to  him,  the  award 
cannot  stand. («)  Though  the  courts  will  rarely  review  the  bona  fide  exer- 
cise of  the  arbitrator's  authority,  yet  evidence  of  the  merits  will  always  be 
let  in,  so  far  as  it  may  throw  light  upon  his  conduct  with  reference  to  the 
above  imputations. (b) 

Where  the  arbitrators  took  money  of  one  of  the  parties  alone  for  their 
charges  without  any  bill  delivered,  and  before  the  making  of  the  award, 
Lord  Hardwicke,  C,  thought  this  a  sufficient  reason  to  set  the  award  aside, 
for  if  this  were  suffered  it  would,  he  said,  be  hard  to  distinguish  what  was 
corruption,  (c) 

It  will  not  be  permitted  to  a  person  chosen  as  an  arbitrator  to  buy  up  the 
unascertained  claims  of  any  of  the  parties  *to  the  reference;  or  to  pur-  r#in-i 
chase  an  interest  in  those  rights  upon  which  he  is  to  adjudicate.  L  J 
Such  a  proceeding  would  corrupt  the  fountain  and  contaminate  the  award. (d) 

The  arbitrator  must  also  as  much  as  possible  keep  his  mind  free  from  all 
personal  feelings  respecting  the  case,  for  if  an  arbitrator  use  any  expres- 
sions towards  either  party,  which  discover  a  strong  bias  or  prejudice  in  his 
mind,  or  show  that  he  has  been  actuated  by  any  hostile  feeling,  the  award 

(m)  S.  3. 

(n)  See  P.  1,  ch.  3,  s.  7,  d.  8,  p.  07,  as  to  the  mode  of  submission, 
(o)  See  P.  1 ,  ch.  3,  s.  7,  d.  8,  p.  98, 

(a)  Morgan  v.  Mather,  2  Ves.  15;  Clarke  v.  Stocken,2  Bing,  N.  C.  651  ;  Stat  9  &  10, 
W.  III.  c.  15;  Bac.  Ab.  Arb.  K.;  Com.  Dig.  Arb.  C. ;  Tittensnn  v.  Peat,  3  Atk.  529; 
Earle  v.  Stocker,  2  Vern.  251 ;  Burton  v.  Knight,  2  Vem.  514 ;  Travers  v.  Ld.  Stafford, 
2  Ves.  Sr.  19  ;  Emery  v.  Wase,  5  Ves.  846 ;  Ld.  Lonsdale  v.  Littledale,  2  Ves.  Jr.  451 ; 
Sturt  v.  Mog-j-eridge,  2  Tidd.  Pr.  841,  9th  Ed. 

(b)  Goodman  v.  Sayers,  2  J.  &  W.  249  ;  Anon.  2  Vern.  109. 

(c)  Shephard  v.  Brand,  Cas.  temp.  Hardwicke,  53  ;  S.  C.  2  Barnardiston,  4G3;  Bac.Ab. 
Arb.  K. 

(«')  Blennerhasset  v.  Day,  2  Ball  &.  Beatty,  104. 
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will  be  set  aside,  and  this,  even  where  there  is  nothing  to  impeach  the  con- 
duct of  the  other  arbitrator,  who  joined  in  making  the  award. (e) 

Any  private  agreement  between  the  arbitrator  and  the  party  respecting 
the  subject  of  reference,  intended  to  be  considered  in  the  award,  is  objec- 
tionable, though  perfectly  bona  fide  ;  as,  for  instance,  if  the  question  be 
respecting  the  amount  of  rent  a  tenant  is  to  pay,  the  arbitrator  should  not  in 
making  his  valuation  take  into  account  an  agreement  with  himself  by  the 
tenant  to  lay  out  a  large  sum  upon  the  premises,  of  which  agreement  the 
landlord  has  no  power  to  enforce  performance. (/) 

Commissioners  appointed  by  statute  to  ascertain  by  their  award  the 
bounds  of  the  respective  mines  in  a  certain  district,  and  to  fix  the  rent  pay- 
able to  the  crown  by  the  several  miners  who  work  them,  are  not  justified  in 
imposing  on  a  miner  the  condition,  that  he  shall  pay  up  to  the  crown 
arrears  due  for  past  workings  of  his  mine,  before  they  give  him  the  benefit 
of  the  Act  of  Parliament  by  inserting  his  name  and  portion  of  mine  in  their 
award,  (g") 


[*112]  *  SECTION  III. 

OF    THE    PRINCIPLES    BY    WHICH    THE    ARBITRATORS    SHOULD    BE    GUIDED. 

In  order  for  an  arbitrator  to  ascertain  what  are  his  powers  and  duties,  he 
must  look  in  each  case  to  the  submission  which  confers  the  one,  and 
imposes  the  other,  and  gather  therefrom  the  intention  of  the  parties. (a) 
For  the  characters  which  arbitrators  have  to  sustain  vary  materially  accord- 
ing to  the  effect  of  the  respective  submissions. 

An  arbitrator  is  generally  the  final  judge  of  law  and  fact.(i)  On  the 
reference  of  an  action  at  the  trial,  he  usually  stands  in  the  place  of  the 
Jury,  and  his  award  is  looked  upon  as  their  verdict  ;(c)  at  times  he  is 
clothed  with  many  of  the  powers  of  a  Judge  at  Nisi  Prius  ;(d\  occasionally 
some  of  the  functions  of  the  Court  in  Bank  devolve  upon  him.(r) 

With  respect  to  matters  in  Chancery,  sometimes  he  represents  only  a 
Master  of  the  court,  and  his  award  is  open  to  revision  as  a  master's  report ;( f) 
at  other  times  his  decision  is  looked  upon  as  that  of  the  Chancellor  him- 
self;^) under  special  circumstances  he  is  vested  with  the  powers  of  the 
Attorney-general  as  to  informations  in  charity  cases. (A) 

(t)  Burton  v.  Knight,  2  Vcrn.  515 ;  S.  C.  Bac.  Ab.  Arb.  K.  Parker  v.  Burroughs,  Colics 
Pari.  Cas.  257 ;  Ward's  case,  cited  2  Atk.  155.  396  ;  Chicot  v.  Lequesne,  2  Ves.  Sr.  315. 
(/)  Chichester  v.  M'lntire,  1  Dow.  N.  S  4G0. 
(g)  Attorney  Gen.  v.  Jackson,  5  Hare,  355. 

(a)  Samways  v.  Eldaley,  2  Mod.  73  ;  Winter  v.  White,  1  B.  &  B.  350.  357. 

(b)  Morgan  v.  Mather,  2  Vcs.  17;  Dick  v.  Milligan,  2  Vcs.  23;  Armstrong  v.  Mar- 
shall, 4  Dowl.  593 ;  Perriman  v.  Stcggall,  9  Bing.  679  ;  Angus  v.  Retford,  11  M.  &  W. 
fi!) ;  S.  C.  2  Dowl.  N.  S.  735. 

(c)  Angus  v.  Retford,  ]  1  M.  &  W.  69 ;  S.  C.  2  Dowl.  N.  S.  735  ;  Lee  v.  Lingard,  1 
East,  400  ;  1  Borrowdale  v.  Hitchener,  3  B.  &  P.  211 ;  Bury  v.  Dunn,  1  D.  &  L,  141. 

(d,  Caila  v.  Elgood,  2  D.  &  R.  193.  (r)  Allen  v.  Lowe,  4  Q.  B.  66. 

f  f)  Knox  v.  Symmonds,  1  Vcs.  Jr.  309.         (g)  Pitcher  v.  Righy,  y  Price  79. 
(A)  Prior  v.  Ilembrow,  8  M.  &  W.  873. 
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lie  is  often  also  a  sort  of  dictator  armed  with  powers  beyond  those  of 
any  court  of  justice  to  control  the  future  ^conduct  of  parlies,  and  to  #1  1 
regulate  their  enjoyment  of  their  property. (i)  *-         J 

A  very  important  question  here  presents  itself  for  solution.  According'  to 
what  principles  is  the  arbitrator  to  act  ?  What  control  ought  the  rules  of  the 
courts  to  have  over  his  decision  ?  The  following  proposition  (which,  how- 
ever, only  gives  a  partial  answer)  is  hazarded  as  the  safest  general  rule  that 
can  be  drawn  from  a  consideration  of  the  cases, — that  an  arbitrator  should 
endeavour  to  arrive  at  his  conclusions  upon  the  same  rules  and  principles 
which  would  have  actuated  the  tribunal  or  tribunals  for  which  he  is  substi- 
tuted in  coming  to  a  decision. 

Thus,  on  a  reference  at  Nisi  Prius,  where  the  arbitrator  stands  very  much 
in  the  place  of  a  jury,  he  should,  it  is  presumed,  ordinarily  decide  the 
cause  upon  the  same  principles  which  a  judge  at  Nisi  Prius  would  have 
laid  down  for  the  guidance  of  the  jury.  And  yet  in  one  instance,  where 
the  verdict  in  a  cause  had  depended  on  the  result  of  the  award,  Lord 
Kenyon,  without  expressing  any  disapprobation,  suggested  that  possibly,  in 
arriving  at  his  conclusions  as  to  the  verdict,  the  arbitrator  had  proceeded  to 
cut  the  knot,  rather  than  unloose  it  according  to  the  strict  rules  of  law,  from 
a  wish  to  do  complete  justice  between  the  parlies. (/c) 

The  various  statements  of  judges   respecting  the  principles  of  decision 

by  which  an  arbitrator  should  be  guided,  especially  on  a  reference  "of  all 

matters  in  difference,"  it  is  not  quite  easy  to  reconcile.     But  disregarding 

special  exceptions,  there  is  abundant  authority  for  laying  down  a  general 

rule  that   an   arbitrator,  like   every  other  judge,    is   bound  by  the  rules  of 

law,(/)  and  that  it  is  beyond    his  authority  to  award  any  thing  contrary  to 

law;  for  the  ordinary  presumption  is,  that  the  parties  intend  to  submit  to 

him  only  the  legal  consequences  of  their  transactions  and  engagements  ;(m) 

*so  that  when  the  parties  refer  their  lesal  rights  to  arbitration  the 

r '%  I  I  f  i 
arbitrator  must  endeavour  to  award  according  to  law :  although  a  l         -* 

mere  mistake   in   law,   as   we  shall  see  hereafter,   is   rarely  fatal   to   the 

award,  (n) 

The  word  "legal"  is  here  used  in  an  enlarged  sense,  for  an  arbitrator 
on  a  general  reference  should  take  into  his  consideration  the  rights  of  the 
parties  in  equity  as  well  as  at  common  law.(o) 

In  a  recent  case,  on  a  reference  between  two  partners,  it  being  contended 
that  the  deed  of  partnership  had  been  erroneously  drawn  up,  the  arbitrator 
allowed  the  draft  of  the  deed  to  be  put  in  evidence  to  show  the  mistake,  and 
pronounced  the  deed  to  be  wrong,  and  decided  between  the  parties,  on  the 
construction  of  the  deed,  according  to  what  he  thought  the  deed  intended  to 
have  been  ;  on  its  being  objected  that  he  had  exceeded  his  authority  in  so 
doing,  Parke,  B.,  said,  "  All  disputes  respecting  the  interests  of  the  parties 
were  referred  to  the  arbitrator ;  he  consequently  had  power  to  decide  all 

(i)  Wood  v.  Griffith,  1  Swanst.  43  ;  Boodle  v.  Davies,  3  A.  &  E.  200. 

(k)  Habershorn  v.  Troby,  3  Esp.  38. 

(I)  Aubert  v.  Maze,  2  B.  &  P.  375 ;  Badger,  In  re,  2  B.  &  A.  691. 

(m)  Badger,  In  re, 2  B.&.  A.  GDI;  Morgan  v.  Mather,  2  Ves.  Jr.  15;  Young  v.  Walter, 
9  Vcs.  364. 

(n)  Blennerhassct  v.  Day,  2  Ball  &  Bcatty,  104.  See  P.  2,  ch.  5,  s.  8,  p.  295,  as  to  a 
mistake  in  law. 

(o)  Delver  v.  Barnes,  1  Taunt.  48  ;  Craven  v.  Craven,  7  Taunt.  642. 
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questions  of  law  and  equity  ;  therefore,  if  it  was  a  question  in  dispute 
before  him  whether  the  deed  was  drawn  up  in  mistake,  and  he  thought  it 
was,  he  had  power  to  reform  it  under  his  equitable  authority,  but  if  he  had 
been  called  upon  only  to  decide  upon  the  construction  of  the  deed,  of  course 
he  could  not  have  altered  it."(jo) 

The  arbitrator  is  not  fettered  by  the  mere  rules  of  practice  which  the 
courts  of  law  and  equity  have  adopted  for  general  convenience.  Thus,  he 
may  allow  interest  in  taking  an  account  between  the  parties,  when  a  known 
rule  of  practice  would  have  prevented  the  courts  from  allowing  it;  for  the 
authority  to  adjust  the  account  between  the  parties  carries  with  it  an  implied 
authority  to  allow  interest,  unless  expressly  excluded  by  the  terms  of  the 
submission. (<?) 

r*i  i  51  ^  ^as  ^een  sa'^  ^  jua,ges  °f  great  celebrity  that  under  a  *general 
L  J  reference  of  all  matters  in  difference  the  arbitrator  is  not  confined 
within  the  rules  of  law  and  equity,  that  he  has  greater  latitude  than  the 
courts  of  law  in  order  to  do  complete  justice  between  the  parties,  and  that 
he  may  take  all  moral  questions  into  consideration  in  forming  his  judg- 
ment ;  for  instance,  that  he  may  relieve  against  a  light  which  lies  hard 
upon  one  party,  but  which  having  been  acquired  legally  and  without  fraud, 
cannot  be  resisted  in  a  court  of  justice. (r) 

In  one  instance  the  Court  of  Queen's  Bench  is  said  to  have  laid  down 
the  following  rule,  "that  when  arbitrators,  knowing  what  the  law  is,  or 
laying  it  entirely  out  of  their  consideration,  make  what  they  conceive,  under 
all  circumstances,  to  be  an  equitable  decision,  it  is  no  objection  to  the  award 
that  in  some  particular  point  it  is  manifestly  against  law.(s) 

But  these  and  similar  general  observations  must  in  general  at  least,  it  is 
humbly  suggested,  be  considered  and  explained  by  reference  to  the  matters 
in  dispute  in  the  particular  case,  showing  the  intention  of  the  parties  to  give 
the  arbitrator  power  beyond  law.  Thus  in  the  case  which  gave  rise  to  the 
expression  of  the  above  rule,(/)  the  arbitrators  to  whom  the  differences 
respecting  a  testator's  estate  had  been  referred,  awarded  that  they  were  of 
opinion  that  the  intention  of  the  testator  was  by  his  will  to  have  disposed  of 
his  property  in  a  particular  manner  which  they  specified,  and  with  which 
they  directed  the  parties  to  be  satisfied. (w)  This  distribution  was  clearly 
contrary  to  that  which  the  law  and  legal  construction  of  the  will  would 
have  effected.  The  court,  however,  sustained  the  award,  though  the  arbi- 
trators stated    on  affidavit,  thai  in  disposing  of  the  residue  not  included   in 

r*i  irl  *l'ie  W1"  l'ley  ^  not  conce've  lnat  they  were  making  any  distribu- 
L  -^  lion  of  it  according  to  any  fixed  rules  of  law  upon  the  subject,  but 
that  they  were  dealing  out  to  the  several  parties  interested,  what  appeared 
to  them  to  be  according  to  the  best  of  their  judgment,  under  all  the  circum- 
stances of  the   case,  strict  and   impartial  justice,  agreeably  to  what  they 

(p)  Kecnc  &.  Atkinson,  Tn  re,  Excli.,  Ap.  16,  1847. 

(7)  Badger,  In  re,  2  B.  &  A.  691. 

(r)  South  Sea  Company  v.  Bumstead,  2  Cas.  in  Eq.,  Ab.  80;  Knox  v.  Symonds,  1  Ves. 
Jr.  369  ;  Delver  v.  Barnes,  1  Taunt.  48  ;  Young  v.  Walter,  9  Ves.  364  ;  Hanson  v.  Liver- 
sedge,  2  Vent.  242  ;   West.  Sytnh.  Part  II.,  title  Compromise,  s.  21. 

(s)  Ainsley  v.  Goff,  B.  II.  I7!l!>;  Kyd  on  Awards,  351. 

(t)  Ainsley  v.  Goff,  Kyd  on  Awards,  351. 

(a)  In  Kyd  on  Awards  the  form  of  the  submission  is  given  in  the  Appendix,  p.  424; 
and  of  the  award  in  the  Appendix,  p.  427. 
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believed  to  have  been  the  intention  of  the  testator.  From  the  terms  of  the 
award,  the  statement  of  the  arbitrators,  and  the  mention  made  in  the  report 
that  the  arbitrators  were  gentlemen  who  were  well  acquainted  with  the 
intentions  of  the  deceased,  it  may  probably  be  inferred  that  the  question  in 
difference  was,  not  what  was  the  legal  effect  of  the  will  and  the  legal  rights 
of  the  parties  to  the  properly,  but  what  was  the  distribution  of  his  estate 
which  the  testator  intended  by  his  will  to  have  made.  If  this  view  be  cor- 
rect, the  arbitrators,  by  the  very  nature  of  the  matters  in  difference,  were 
called  upon  by  the  parlies  to  decide  irrespectively  of  their  legal  rights,  and 
thus  in  one  sense  authorized  to  award  against  law,  or  rather  beyond  law.(x) 
A  dictum,  however,  of  Wilde,  C.  J.,  in  a  recent  case,  that  the  courts  will 
not  set  aside  an  award  for  a  mistake  in  law  of  the  arbitrator,  unless  they 
can  on  the  face  of  the  award  distinctly  see  that  the  arbitrator,  professing  and 
intending  to  decide  in  accordance  with  law,  has  unintentionally  and  mis- 
takenly decided  contrary  to  it,  may  be  quoted  to  assist  the  argument,  that  if 
the  arbitrator  avowedly  threw  the  law  overboard,  his  decision,  notwithstand- 
ing, might  be  supported. (y) 


CHAPTER    II.  [*117] 

OVER  WHAT  MATTERS  THE   SUBMISSION  GIVES   THE  ARBITRA- 
TOR JURISDICTION. 

Tins  chapter  examines  over  what  particular  matters  the  arbitrator 
acquires  a  jurisdiction.  The  first  section  discusses  the  effect  of  particular 
words  and  phrases  used  in  the  submission  as  enumerating  the  matters 
referred.  Section  two  considers,  how  far,  when  there  are  more  than  one 
person  on  each  side,  a  matter,  to  be  accounted  a  matter  in  difference,  must 
be  one,  in  which  all  are  jointly  interested.  Section  three  points  out  the 
limit  as  to  lime,  which  divides  the  matters  in  difference  existing  previous  to 
it,  and  on  which  the  arbitrator  has  to  award,  from  matters  in  difference 
arising  subsequently,  upon  which  he  may  not  adjudicate. 


(x)  Delver  v.  Barnes,  1  Taunt.  52,  n.  (a). 
(y)  Fuller  v.  Fenwick,  3  C.  B.  705. 
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SECTION  I. 


OF  THE  EFFECT  OF  PARTICULAR  TERMS  TO  REFER  PARTICULAR  3IATTERS. 

The  question,  over  what  subject  matters  the  arbitrator  is  to  exercise  his 
..  powers,  must  be  answered  by  a  reference  to  *the  particular  words 
L  J  of  the  submission  enumerating  the  subject  matters.  The  most  general 
and  comprehensive  form  of  words  is  that  which  refers  to  the  arbitrator's 
decision  «  all  matters  in  difference  between  the  parties."  The  arbitrator, 
on  such  a  submission,  may  consider  all  questions  affecting  the  parties'  civil 
rights  ;(«)  he  may  adjudicate  on  a  demand  made  by  one  of  them  in  auter 
droit  as  executor  or  administrator  ;{p)  or  on  differences  relating  to  things 
which  a  party  has  in  right  of  his  wife.(c)  Though  a  claim  made  by  one 
side  before  the  arbitrator  is  admitted  by  the  other  to  be  correct,  it  is  still  a 
matter  in  difference  within  the  meaning  of  such  a  submission,  and  ought  to 
be  considered  in  the  award  ;(</)  but  a  claim  within  scope  of  a  former  reference 
in  which  the  arbitrator  has  directed  mutual  releases  to  be  executed,  is  not  a 
matter  in  difference  on  a  subsequent  reference,  although  it  was  not  in  fact 
considered  or  awarded  on  by  the  former  arbitrator. (e)  A  claim  made  and 
abandoned  before  the  arbitrator  is  not  a  matter  in  difference. (/) 

A  reference  of  «  all  suits,  controversies,  and  demands,"  extends  to  a 
liability  for  a  debt  due  from  the  wife  of  one  of  the  parties  as  executrix. (g) 
On  a  submission  "to  end  all  controversies,"  it  was  held  that  an  indictment 
for  a  battery  was  not  a  controversy  between  the  parties  within  the  meaning 
of  the  submission,  since  it  was  a  proceeding  at  the  suit  of  the  King.(A) 

A  submission  of  "all  debts,  trespasses,  and  injuries,"  includes  all 
demands,  all  manner  of  wrongs,  all  matters  of  equity  and  of  law  ;(i)  of  "all 
debts,"  comprizes  specialties  and  judgments  ;{k)  and  of  "all  demands  due 
m  „-.  and  owing,"  embraces  every  thing  one  party  has  a  right  to  exact  of 
L  J  the  other  at  the  time  of  the  submission,  and  is  not  limited  by  the 
"words  due  and  owing"  to  a  debt  or  other  special  demand  which  is  more  strictly 
speaking  a  duty,  but  may  extend  to  a  right  of  entry  into  land,  or  a  suit  for 
partition. (/)  By  a  submission  "of  all  actions,"  causes  of  action  are  not 
referred, (//*)  but  by  a  submission  "  of  all  actions  and  complaints"  they 
are.(n)     Actions  real  are  included  in  a  reference  "of  actions  personal  ac 

(a)  Baker  v.  Tovvnsend,  7  Taunt.  422. 

(b)  Ellctson  v.  Cummins,  2  Stra.  1 144  ;  S.  C.  Com.  Dig.  Arb.  D.  4. 
(r)  Bac.  Ab.  Arb.  E.  1  ;  Berry  v.  Berry,  3  Bulst.  6.5. 

(d)  Robson  &  Railston,  In  re,  1  B.  &  Ad.  723.     See  B.  2,  ch.  5,  s.  4,  d.  2,  as  to  award- 
ing  on  all  matters  in  difference. 

(e)  Trimingham  v.  Trimingham,  4  N.  &  M.  786. 

(/)   Bird  v.  Conner,  1  Dowl.  148.     See  B.  2,  ch.  5,  s.  4,  d.  2. 

\g)  I-umlcy  v.  Hutton,  Cro.  Jan.  447;  1  Rolle  Rep.  268. 

(A;   Norton  v.  Benson,  Freem.  204.  (i)  Cable  v.  Rogers,  3  Bulst.  311. 

(k)  Roberts  v.  Marriett,  2  Saund.  190  ;  Com.  Dig.  Arb.  D.  4. 

(I)  Knight  v.  Burton,  6  Mod.  231  ;  Com.  Dig.  Ark  D.  4. 

[m)  Com.  Dig.  Ail».  1)  4  ;  Rolle,  Ab.  Arb.  c.  I,  p.  245. 

(n)  Com.  Dig.  Arb.  D.  4  ;  Rolle,  Ab.  Arb.  c.  2,  p.  245. 
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sectis  et  querelis,(o)  but  not  if  the  word  ac  is  omitted,  for  then  the  word 
personal  will  limit  the  whole. (p) 

A  slight  variation  in  the  collocation  of  the  words  of  a  submission  will 
sometimes  make  a  most  important  difference  in  the  powers  of  the  arbitrator. 
Thus,  if  besides  an  action  pending,  there  are  cross  demands  and  other  dif- 
ferences of  various  kinds,  and  it  is  intended  to  empower  the  arbitrator  to 
settle  them  all,  the  submission  is  often  expressed  to  be  "  of  all  matters  in  dif- 
ference between  the  parlies  in  the  cause  ;"  but  if  it  is  proposed  to  authorise 
him  to  dispose  of  nothing  but  the  questions  in  the  action,  the  submission 
very  frequently  purports  to  be  "  of  all  matters  in  difference  in  the  cause 
between  the  parties. "((/)  As  the  distinction  between  the  two  phrases  is 
rather  too  refined  for  the  ordinary  apprehension  of  unprofessional  arbitra- 
tors, it  has  been  suggested  that  to  prevent  error,  when  a  general  reference 
is  intended  the  words  should  be  "of  all  matters  in  difference  between  the 
parties;"  but  when  the  reference  is  to  be  limited  to  the  action,  »  of  all 
matters  in  difference  in  the  cause. "(r) 

In  the  Scotch  courts  it  is  curious  to  observe  that  by  a  technical  construc- 
tion put  upon  the  words,  a  judicial  reference  "  of  a  cause  and  all  questions" 
is  a  reference  only  of  all  matters  in  dispute  in  the  cause. (s) 

*A  reference  "  of  a  cause,"  and  "  of  all  matters  in  difference  in  a  r#19n-i 
cause,"  means  exactly  the  same  thing,  and  only  gives  the  arbitrator  L  -* 
power  to  decide  on  the  questions  raised  by  the  pleadings  which  are  neces- 
sary for  the  determination  of  the  cause. (/) 

By  the  reference  of  a  cause  at  Nisi  Prius  the  cause,  as  it  stands,  is  refer- 
red, and  the  arbitrator  is  entitled  to  decide  on  the  same  claims  and  defences 
alone,  which  the  jury  would  have  done,  had  it  been  decided  by  them  at 
the  time  of  trial. (i<)  He  has  no  power  to  settle  any  other  matters  in  differ- 
ence between  the  parties  than  those  in  respect  of  which  the  plaintiff  can 
recover  in  the  cause. (x) 

It  does  not  seem  clear,  when  a  cause  only  is  referred  at  Nisi  Prius, 
whether  the  arbitrator  ought  to  decide  the  issues  of  law  as  well  as  of  fact, 
as,  for  instance,  a  demurrer  in  the  cause  pending  before  the  court,  or  whe- 
ther his  functions  should  be  confined  to  those  of  a  jury  in  determining  the 
questions  of  fact. 

In  one  instance,  where  some  of  the  pleas  had  been  demurred  to,  and  the 
cause  was  referred  on  the  trial  of  the  issues  in  fact,  a  verdict  being  taken 
subject  to  the  reference,  ami  the  arbitrator  awarded  a  verdict  for  the  defen- 
dant, an  objection  was  made  to  the  award  that  the  arbitrator  had  not  assess- 
ed contingent  damages  on  the  demurrer,  but  it  never  was  suggested  that  it 
fell  within  his  duty  to  dispose  of  the  demurrer  itself,  and  the  demurrer  was 
subsequently  argued  before  the  court. (;/) 

In  another  case,  however,  of  a  reference  of  a  cause  only  at  Nisi  Prius, 
where  the  arbitrator  found  in  the  defendant's  favour  a  plea  going  to  the 

(o)  Com.  Dig.  Arb.  D.  4  ;  Rolle,  Ab.  Arb.  D.  7,  p.  246. 
(p)  Com.  Dig-.  Arb.  D.  1 ;  Rolle,  Ab.  Arb.  D.  6,  p.  246. 

(7)  Malcolm  v.  Fullarton,  2  T.  R.  645.  (r)  Smith  v.  Muller,  3  T.  R.  624. 

(s)   Baillie  v.  Edinburgh  Oil  Gas  Company,  3  C.  &.  F.  631). 

(t)  Wild  v.  Holt,  9  M.  &  W.  161  ;  Angus  v.  Retford,  1 1  M.  &  W.  69  ;  Dresser  v.  Stans- 
field,  14  M.  &,  W.  822  ;  Hobson  v.  Stewart,  4  D.  ,fc  L.  589. 
(u)  Ashworth  v.  Heathcotc,  6  Bing.  596. 
(x)  Atkinson  v.  Jones,  1  D.  &  L.  225.  (y)  Cooper  v.  Langdon,  9  M.  &  W.  60. 
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whole  cause  of  action,  and  therefore  awarded  no  damages  to  the  plaintiff*, 
the  plea  being;  immaterial,  the  court  said  the  arbitrator  ought  to  have  given 
damages  to  the  plaintiff  notwithstanding  the  plea,  and  thus  held  it  to  be  his 
duty  to  have  decided  practically  the  issue  *in  law  whether  the 
L         J  plaintiff  was  entitled  tojudgment  non  obstante  veredicto,  (yy) 

But  the  Court  of  Common  Pleas  have  recently  held  that  the  question  of 
the  plaintiff 's  right  to  judgment  non  obstante  veredicto  is  not  a  matter  in 
difference  in  the  cause  at  the  time  of  the  reference  at  Nisi  Prius,  and  there- 
fore not  determinable  by  the  arbitrator. (z) 

When  matters  beyond  the  cause  are  referred  with  the  cause,  even  at  Nisi 
Prius,  it  would  seem  an  arbitrator  should  decide  a  demurrer,  for  the  sub- 
mission manifestly  contemplates  his  possessing  more  extended  powers  than 
the  jury. (a)  At  any  rate,  when  the  cause  and  all  matters  in  difference 
are  referred,  not  on  the  trial,  but  at  some  other  stage,  as  for  instance  by  a 
judge's  order  before  trial,  the  power  and  duty  of  the  arbitrator  to  determine 
a  demurrer  is  quite  settled. (6) 

As  further  illustrating  the  effect  of  a  general  reference  of  all  matters  in 
difference,  the  attention  of  the  reader  is  directed  to  those  portions  of  this 
work,  which  consider  the  effect  when  a  matter  apparently  within  scope  of 
the  submission  is  not  treated  as  a  matter  in  difference  by  the  parties,  or 
brought  before  the  consideration  of  the  arbitrator. (c) 

Under  a  submission  to  arbitration,  which  referred  the  amount  of  compen- 
sation for  a  loss  by  fire  in  respect  of  »  wool  in  the  process  of  woolling,  card- 
ing, scribbing,  and  spinning,"  but  which  in  other  parts  spoke  of  "raw" 
wrool,  the  arbitrator  was  held  to  have  acted  rightly  in  refusing  to  take  into 
his  consideration  as  a  subject  for  which  compensation  could  be  given,  a 
quantity  of  wool  on  the  premises,  which  had  undergone  a  part  of  the 
process  of  manufacture,  but  was  not  at  the  time  of  the  fire  in  any  of  the 
engines,  (d) 

*On  a  submission  respecting  moneys  laid  out  by  the  plaintiff  for 
L  -1  a  woman  at  her  request  before  her  marriage,  an  award  directing 
the  defendant,  her  husband,  to  pay  a  certain  sum  for  moneys  laid  out  by 
the  plaintiff  for  his  wife  before  her  marriage,  was  held  bad  as  not  being 
limited  to  what  was  laid  out  at  her  request.{e) 

Where  the  submission  recited  that  the  plaintiffs  claimed  a  certain  speci- 
fied balance,  and  then  referred  all  disputes  and  differences  between  the 
parlies  to  an  arbitrator,  who  was  "  to  determine  the  account  between  the 
said  parties,"  the  court  held  that  the  arbitrator's  authority  was  general,  ex- 
tending to  all  matters  in  dispute,  and  was  not  limited  to  the  matters  included 
in  the  recited  balance,  and  that  the  recital  merely  indicated  the  motive  of 
the  submission,  but  did  not  limit  his  power. (/) 

(yy)  Grenfcll  v.  Edgcombc,  7  Q.  B.  661.  See  Steeple  v.  Bonsall,  4  A.  &  E.  950 ;  Britt 
v.  Pashley,  16  L.  J.,  Ex.  233  ;  S.  C.  1  Ex.  R.  64.  See  P.  2,  ch.  6,  s.  5,  d.  2,  p.  363,  as  to 
the  arbitrator's  duty  to  decide  on  tlic  plaintiff's  right  to  judgment  non  obstante  veredicto. 

(2)  Toby  v.  Lovibond,  17  L.  J.  C.  P.  201  ;  S.  C.  12  Jur.  436. 

(«)  Allen  v.  Lowe,  4  Q.  B.  66  ;  Wynne  v.  Wynne,  4M.&G,  253. 

{b)  Mathcw  v.  Davis,  1  Dowl.  N.  S.  679  ;  Doc  d.  Simpson  v.  Emmcrson,  Law  Times, 
5  June,  1847. 

(c)  Sec  P.  2,  ch.  5,  r.  4,  d.  1,  p.  251 ;  P.  3,  ch.  1,  d.  3,  p.  457. 

(<J)  Hurst,  In  re,  1  II.  &  W.  275. 

(e)  Waters  v.  Bridge,  Cro.  Jac.  639.  (/ )  Charlcton  v.  Spencer,  3  Q.  B.  693. 
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But  where  the  submission,  after  reciting  that  a  certain  amount  of  profits 
had  been  made  on  a  farm  by  trustees,  referred  to  an  arbitrator,  among  other 
things,  the  trustees'  accounts  of  (lie  profils  of  the  farm  and  farming  busi- 
ness carried  on  by  them,  so  far,  and  so  far  only,  as  the  said  profits  and 
produce  had  not  been  already  ascertained;  the  arbitrator  was  held  by  the 
Master  of  the  Rolls  to  have  no  power  to  open  the  settled  account  as  to  the 
profits  of  the  farm,  and  disallow  a  portion  of  it.(#) 

A  submission  between  two  partners, after  reciting  that  disputes  had  arisen 
between  them,  and  that  a  bill  had  been  filed  in  Chancery  for  a  dissolution 
of  the  partnership,  stated,  that  in  order  to  put  an  end  to  the  suit  they  agreed 
to  refer  all  matters  in  dispute  arising  out  of  the  partnership  accounts  or 
otherwise  to  certain  arbitiators,  who  were  also  empowered  to  decide  on  the 
proportions  each  should  pay  of  the  costs  of  the  reference  and  the  costs  of 
the  bill  in  Chancery.  The  court  held  that  the  arbitrators  were  not  bound 
to  award  in  respect  of  the  Chancery  suit,  or  to  take  any  notice  of  it  except 
to  apportion  the  costs  of  it. (A) 


♦SECTION  II.  [*123] 

OF  THE  SUBJECT-MATTER,  WHETHER  JOINT  OR  SEVERAL. 

If  A.  and  B  submit  "  all  suits  and  actions  depending  between  them  two," 
the  arbitrator  has  no  power  to  make  an  award  respecting  an  action  between 
B.  and  his  wife  on  one  side  as  plaintiffs  or  defendants,  and  A.  on  the 
other ;(«)  nor,  on  a  general  reference  between  the  plaintiff  and  defendant, 
can  he  make  the  defendant  pay  to  the  plaintiff  a  compensation  for  the  taking 
of  property,  in  which  the  plaintiff  and  others  are  jointly  interested. (6) 

But  a  submission  by  A.  and  B.  of  the  one  part,  and  C.  of  the  other  "  of  all 
matters  in  difference  between  them,"  it  is  often  said,  authorizes  the  arbitrator 
to  decide  on  all  matters  that  either  of  the  two  has  against  the  third  jointly  or 
severally,  such  as  an  action  by  A.  alone  against  C,  on  the  ground  that  the 
words  are  to  be  taken  distribntively.(c) 

In  some  cases,  however,  a  different  construction  has  been  adopted. (c/) 
And  in  a  more  modern  instance,  where  the  arbitrator  refused  to  receive  evi- 
dence respecting  separate  injuries  alleged  to  have  been  sustained  by  each 
of  two  defendants,  Gibbs,  C.  J.  supported  the  award,  and  held  the  arbitrator 
justified  in  refusing  to  consider  any  but  a  damage  sustained  by  both 
jointly,  (e) 

On  a  recent  occasion  of  a  reference  by  order  of  Nisi  Prius  of  a  cause  and 
all  matters  in  difference  between  a  single  plaintiff  and  three  defendants,  the 

(g)  Skipworth  v.  Skipworth,  9  Beav.  135.       (h)  Marsh,  In  re,  lfi  L.  J.,  Q.  B.  330. 

(a)  Brocas  v.  Savage,  Rollc  Ab.  Arb.  D.  4 ;  Com.  Dig.  Arb.  D.  4 ;  Morse  v.  Sury,  8 
Mod.  212. 

(b)  Fisher  v.  Pimbley,  11  East,  188. 

(c)  Arnold  v.  Pole,  Rolle,  Ab.  Arb.  D.  5 ;  Libtrat  v.  Field,  1  Kcb.  885 ;  Atlielston  v. 
Moon,  Coin.  Rep.  547;  Carter  v.  Carter,  1  Vern.  259 ;  Tliomlinson  v.  Arriskin,  Com. 
Rep.  328  ;  Bac.  Ab.  Arb.  E. ;  Com.  Dig.  Arb.  D.  4. 

(d)  Bean  v.  Newbury,  1  Lev.  139.  .(e)  Garland  v.  Noble,  1  Moore,  187. 
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r*  1 24.1  1uest'on  was  raised  as  to  ^whether  a  separate  action  of  replevin  by 
L  J  the  same  plaintiff  against  one  only  of  the  three  defendants  was  a 
matter  in  difference  within  the  submission:  Pollock,  C.  B.,  expressed  an 
opinion  that  it  was  not,  and  sought  to  draw  a  distinction  between  a  refer- 
ence by  private  agreement,  and  a  reference  by  order  of  Nisi  Prius, 
adding,  that  in  the  latter  class  of  submissions,  whenever  it  is  intended 
that  the  arbitrator  shall  adjudicate  on  a  matter  not  affecting  all  the  par- 
ties, the  words  "all  matters  in  difference  between  the  parties,"  are  always 
followed  by  the  words,  "or  any  or  either  of  them."  Parke,  B.,  how- 
ever, denied  the  distinction  between  a  submission  by  act  of  court  and 
by  agreement  of  the  parties,  and  both  he  and  Alderson,  B.,  were  inclined  to 
think  that  the  action  of  replevin  was  a  matter  in  difference,  on  which  the 
arbitrator  should  have  adjudicated  in  the  award  then  under  consideration  ; 
and  this,  although  the  latter  action  had  been  referred  to  the  same  arbitrator 
at  the  same  time  with  the  former  action,  but  by  a  separate  order  of  reference, 
and  he  had  already  made  a  separate  award  respecting  it.  There  was,  how- 
ever, no  decision  on  the  point,  for  all  the  court  agreed  in  holding  the  award 
in  question  good,  on  the  ground  that  the  parties  had  waived  the  objection,  if 
any,  as  their  conduct  showed  that  they  meant  the  action  of  replevin  to  be 
disposed  of  by  the  other  award. (/) 

It  has  been  decided  in  Chancery  that  on  a  reference  of  all  matters  in  dif- 
ference between  the  parties  to  a  chancery  suit  to  enforce  a  claim  against  the 
real  and  personal  estate  of  a  testator,  where  the  executor  and  parties  inter- 
ested in  the  real  estate  are  defendants,  the  arbitrators  should  not  only  adju- 
dicate between  the  plaintiffs  on  one  side  and  defendants  on  the  other,  but 
decide  respecting  the  claims  of  the  co-defendants  as  against  each  other,  and 
adjust  the  individual  rights  of  each. (°*) 

m_  ,  If  the  submission  between  A.  and  B.  on  the  one  part,  and  *C. 
*-  J  and  D.  on  the  other,  be  "  of  all  matters  in  difference  between  them, 
or  any  of  them"  it  is  clear  the  arbitrator  may  consider  a  claim  by  A.  and 
B.  against  C.  only.(/i\ 

The  following  case  would  seem  to  show  that  the  arbitrator  might  award 
on  a  separate  matter  between  A.  and  B. 

Six  partners  by  two  bonds  submitted  to  arbitration  all  matters  relating  to 
their  trade.  By  the  one  bond,  three  of  them  became  jointly  and  severally 
bound  to  the  other  three  to  obey  the  award  as  to  all  matters  between  the 
partners  or  any  of  them  ;  by  the  second  bond,  the  latter  three  became  bound 
to  the  former  three  in  like  manner.  The  court,  with  the  exception  of  Rich- 
ardson, J.,  held  that  the  arbitrator  was  authorised  to  award  on  a  matter  in 
dispute  between  two  co-obligors  only,  on  the  ground  that  the  reference  was 
of  all  matters  between  them  or  any  of  (hem.  That  learned  judge,  however, 
expressing  his  opinion  that  the  arbitrator  could  not  decide  on  a  question 
between  two  parties  to  the  same  bond,  made  use  of  the  following  words  : 
"The  authority  which  seems  to  me  to  come  nearest  to  the  present  case  is 
in  Brooke's  Abridgment,  tit.  Arbitrament,  pi.  4.  There,  after  citing  the 
Fear  Book,  2  R.  iii.  18,  (where  it  was  held  by  three  justices  in  the  Exche- 
quer Chamber,  that  if  J.  N.  and  three  others  put  in  award  of  VV.  P.,  all 

(/)  Rocs  v.  Waters,  16  M.  &  W.  2G3.  (g)  Turner  v.  Turner,  3  Russ.  494. 

Hi)  Joyce  v.  Haines,  Hard.  3'J9. 
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actions  and  demands  between  them,  the  arbitrator  has  authority  to  decide  all 
joint  matters  between  them  and  all  several  matters  also,)  he  adds,  « Yet  it 
seems  clear  that  the  arbitrator  has  not  authority  to  determine  or  arbitrate  mat- 
ters between  the  three,  for  they  are  one  party  against  the  fourth,  but  he  may 
determine  between  any  one  of  the  three  and  the  fourth.'  This  distinction 
appears  to  me  founded  in  reason  and  principle. "(i) 


*SECTION  III.  [*126] 

UP  TO  WHAT  DATE  MATTERS  IN  DIFFERENCE  MAY  ARISE. 

It  is  an  important  question  for  an  arbitrator  to  consider,  what  is  the 
limit  as  to  time,  within  which  a  maiter  in  difference  arising  is  properly 
within  his  jurisdiction. 

When  the  matters  in  difference  in  a  cause  only  are  referred,  as  the  arbi- 
trator can  decide  upon  nothing  but  what  the  plaintiff  could  recover  in  the 
action,  it  follows  that  he  is  not  justified  in  receiving  evidence  of  a  claim 
arising  after  the  date  of  the  writ. (a) 

But  special  provisions  in  the  submission  often  carry  down  his  jurisdiction 
to  matters  subsequent  to  the  commencement  of  the  action.  Sometimes  the 
power  is  expressly  given  ;  sometimes  indeed  it  is  rather  to  be  inferred  from 
the  terms  of  the  submission. 

In  an  action  of  replevin  for  a  distress,  taken  by  virtue  of  a  rent-charge  or 
annuity  charged  on  land,  a  reference  "  of  the  cause,  and  all  matters  relating 
to  the  annuity  in  question  in  the  cause,"  was  held  to  include  more  than  the 
cause  itself,  and  to  justify  the  arbitrator  in  directing  payment  of  the  arrears 
of  the  annuity  accruing  in  the  interval  between  the  commencement  of  the 
action  and  the  date  of  the  order  of  reference. (6) 

On  the  reference  of  an  indictment  for  a  conspiracy,  the  arbitrator  was  to 
be  at  liberty  to  receive  evidence  touching  any  compensation  to  be  awarded 
to  the  prosecutor.  Evidence  of  loss  accruing  to  the  prosecutor  between  the 
time  of  filing  the  indictment  and  the  trial  (a  period  of  nine  months)  was 
offered,  but  rejected  by  the  arbitrator.  The  award  stated  that  the  arbitrator 
had  not  taken  into  account  any  compensation  for  damages  accruing  between 
the  filing  the  ^indictment  and  the  trial.  On  a  motion  to  set  aside  r*19-n 
the  award,  or  to  refer  it  back,  Lord  Denman,  C.  J.,  said  that  the  L  -J 
arbitrator  was  wrong,  if  he  thought  himself  precluded  from  inquiry  into  a 
loss  arising  from  the  old  conspiracy,  though  after  the  filing  the  indictment, 
but  right,  if  he  merely  excluded  evidence  of  damage  from  a  new  conspi- 
racy, and  as  the  award  was  ambiguous,  he  directed  an  inquiry  to  be  made 
of  the  arbitrator,  as  to  the  principle  on  which  he  had  acted  in  rejecting  the 
evidence. (c) 

(i)  Winter  v.  White,  1  B.  B.  350. 

(«)  Atkinson  v.  Jones,  1  D.  &  L.  225  ;  Ashworth  v.  Heathcotc,  C  Bing.  59G. 

(b)  Wynne  v.  Wynne,  4  M.  &  G.  253. 

(c)  R.  v.  Brewer,  Q.  B.  June  11,  1845. 
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A  reference  of  all  matters  in  difference  gives  an  arbitrator  power  over  all 
matters  down  to  the  period  of  the  submission,  but  does  not,  except  under 
very  special  circumstances,  enable  him  to  award  on  future  and  contingent 
claims,  or  to  give  damages  in  respect  of  money  demands  becoming  due 
after  the  date  of  the  submission,  though  pursuant  to  an  agreement  made 
previous  to  it,  or  indeed  respecting  any  subjects  of  dispute  arising  after  the 
reference. (rf) 

If  the  submission  be  of  all  differences  and  « of  any  thing  in  any  wise 
relating  thereto,"  these  latter  words  do  not  extend  the  power  of  the  arbi- 
trators to  matters  which,  though  relating  to  the  existing  differences,  arise 
after  the  date  of  the  submission  ;  nor  do  they  authorize  the  calculation  and 
awarding  of  interest  subsequent  to  that  date.(e) 

Where  arbitration  bonds,  dated  the  9th  of  December,  were  on  the  4th  of 
January,  before  the  proceedings  had  commenced,  altered  by  the  parties  sub- 
stituting a  later  day  as  the  limit  for  making  the  award,  and  were  then  re-exe- 
cuted and  re-delivered,  the  arbitrator  was  held  to  have  cognizance  of  claims 
arising  after  the  9th  of  December,  and  up  to  the  4th  of  January,  since  the 
execution  of  the  bonds  not  only  extended  the  time,  but  amounted  to  a  new 
submission  on  the  4th  of  January. (/) 

*It  is  said  if  the  submission  be  respecting  ewes  with  lamb,  and 
L  J  the  ewes,  after  the  submission,  but  before  the  award,  have  lambs, 
that  the  arbitrator  has  no  power  to  make  any  award  touching  the  lambs. (g) 

The  parties  however  may,  if  they  please,  give  the  arbitrator  power  to 
determine  on  contingent  claims,  or  on  matters  in  dispute  or  demands  arising 
after  the  date  of  the  submission,^)  and  such  a  course  is  often  pursued. 

Leaving  to  the  arbitrator  to  decide  as  to  the  costs  of  the  reference  and 
award,  all  of  which  necessarily  accrue  after  the  date  of  the  submission,  is  a 
familiar  instance. (i) 

A  reference  "  of  all  matters  in  difference,  including  the  claim  of  the 
defendant  in  her  set-off  in  the  action,"  was  construed  to  authorize  the  arbi- 
trator to  award  to  the  defendant  a  sum  which  was  not  pleadable  as  a  set-off 
strictly,  since  by  agreement  it  was  not  due  when  the  action  commenced,  nor 
till  after  the  date  of  the  reference. (k) 

When  an  arbitrator  was  appointed  so  that  he  made  his  award  as  to  exist- 
ing damages  before  a  certain  day,  and  as  to  damages  which  should  be 
thereafter  sustained  from  the  working  of  a  certain  mine,  at  the  expiration  of 
every  two  months  from  the  day  specified,  the  arbitrator  was  held  em- 
powered to  make,  at  the  end  of  each  two  months,  a  periodical  assessment  of 
the  damages  accruing  during  the  respective  intervals,  but  not,  after  delay- 
ed) Brown  v.  Croydon  Canal  Company,  9  A.  &  E.  522 :  Cockburn  v.  Newton,  2  M.  & 
G.  899  ;  Manser  v.  Heaver,  3  B.  &-  Ad.  295;  Harding  v.  Forshaw,  1  M.  &,  W.  415. 

(e)  Morpl.ctt  In  re,  2  D.  &.  L.  9G7. 

(/)  Watkins  v.  Phillpotts,  M'Lel.  &  Y.  393. 

(*r)  West's  Symbol.     Bart  II.     Tit.  Compromise,  s.  33. 

(h)  Brown  v.  Croydon  Canal  Company,  In  re,  9  A.  &  E.  522  ;  Morphctt,  In  re,  2  D.  & 

L.  9G7. 

(i)  Learning  v.  Fcarnlcy,  In  re,  5  B.  &.  Ad.  403;  Carpenter  v.  Joyncs,  14  Pract. 

$)  Pitch  v.  Fountain,  5  Bing.  N.  C.  442  ;  S.  C.  7  Dowl.  426. 
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ing  till  a  third  month,  to  include  in  one  award  a  compensation  for  damages 
incurred  subsequent  to  the  second  month,  as  well  as  for  damages  occurring 
during  the  two  months. (/) 

From  what  has  been  said  already,  it  must  be  evident  that  claims  not  due 
at  the  date  of  the  award  cannot,  under  ordinary  circumstances,  be  properly 
adjudicated  on.      An  award  *of  payment  of  rent  admitted  by  the  _. 

award  not  yet  due  at  the  date  of  the  award  is  void,  as  the  rent  may  L  -> 

become  extinct  either  by  surrender  or  eviction  before  it  is  due.(/») 


CHAPTER    III.  [*I30] 

THE  DURATION  OF  THE  ARBITRATOR'S  AUTHORITY. 

We  now  proceed  to  consider  the  duration  in  point  of  time  of  the  arbitra- 
tor's authority,  when  it  commences,  and  when  it  terminates.  Section  one 
treats  of  its  commencement,  and  of  its  termination  either  by  the  making  of 
the  award,  or  by  the  expiration  of  the  period  (if  any)  limited  by  the  submis- 
sion for  that  purpose.  In  section  two  is  shown  how  the  time  in  respective 
instances  may  be  enlarged  by  the  arbitrator,  the  court,  or  the  parties.  Sec- 
tion three  declares  how  the  arbitrator's  authority  may  permanently  be  put 
an  end  to,  through  a  revocation  of  the  submission,  by  the  will  of  a  party,  or 
by  the  operation  of  law. 


SECTION  I. 


OF  THE  DURATION  OF  THE  ARBITRATOR  S  AUTHORITY  WHEN  NOT  ENLARGED 

OR  REVOKED. 

I.  When  the  submission  prescribes  no  time  within  which  the  award  is 
to  be  made.] — The  authority  of  the  arbitrator  *commences  from  the  r*iqi-i 
time  of  the  agreement  to  refer  being  entered  into,  and  he  may  make  "-  J 
his  award  on  the  same  day  on  which  the  submission  is  executed. (a)  But 
when  there  are  several  parties  to  a  deed  of  submission,  and  the  consideration 
to  each  to  execute  it  is  the  accession  of  all  the  parties  to  the  reference,  the 
authority  of  the  arbitrator  does  not  commence  until  all  have  executed  it; 
and  even  though  the  submission  be  several  as  well  as  joint,  he  has  no  power 

(I)  Stephens  v.  Lowe,  9  Bing.  23.  (m)  Barnardiston  v.  Fowler,  10  Mod.  20-1. 

(a)  Anon.  Latch.  14. 
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to  decide  on  a  separate  matter  in  difference  between  two  of  those  who  have 
signed  it,  when  there  are  others  who  have  not  executed  it.(&) 

The  authority  of  the  arbitrator  may  be  said  to  extend  to  its  natural  duration 
when  it  is  terminated  only  by  the  expiration  of  the  period,  if  any,  originally 
prescribed  for  it  in  the  submission,  or  by  the  making  of  the  award  within 
that  time.  The  other  methods  of  terminating  the  power  of  the  arbitrator, 
may  more  properly  be  considered  as  revocations  of  the  submission,  pnd  are  so 
treated. 

If  the  submission  limits  no  time  within  which  the  arbitrator  i-  to  make 
his  award,  his  authority  to  make  it  will  continue  for  his  life,  unless  it  be  re- 
voked. There  is  no  necessity  to  resort  to  any  implication  that  the  award 
is  to  be  made  within  a  reasonable  time,  for  it  is  open  to  the  parties  to  request 
the  arbitrator  to  proceed  within  a  reasonable  time  ;  and  if,  after  such  request, 
the  arbitrator  neglect  and  refuse,  such  neglect  on  his  part  will  be  a  good 
ground  for  revoking  his  authority. (c)  In  an  old  case  it  was  held,  that  if  the 
submission  was  to  the  arbitrator  "when  his  occasions  would  permit,"  con. 
venient  time  must  be  given  him  after  request  and  if  no  award  were  then 
made,  the  parties  might  revoke  his  authority. (c?) 

The  termination  of  the  arbitrator's  power  by  revocation  is  considered  in  a 
subsequent  section  of  this  chapter. 

r#iqo"i  Though  on  the  reference  of  a  cause  at  Nisi  Prius  an  *arbitrator 
L  -^  is  in  many  respects  looked  upon  as  substituted  for  the  jury,  he  is  not 
limited  in  making  his  award  to  the  period  before  the  jury  process  is  return- 
able ;(e)  if  instead  of  having  to  award,  he  has  only  to  certify  for  whom  and  for 
what  amount  of  damages  the  verdict  is  to  be  entered,  he  is  equally  unfettered 
as  to  time,  and  his  certificate  will  be  valid,  though  made  when  the  assizes  are 
over,  though  the  return  day  of  the  jury  process  has  passed,  and  though  no 
order  of  Nisi  Prius  has  in  fact  been  drawn  up.(/) 

By  the  Scotch  law  it  is  said  if  a  blank  be  left  in  the  submission  for  the  day 
within  which  the  award  is  to  be  made,  the  arbitrator's  power  is  limited  to  a 
year  from  the  date  of  the  last  subscription  of  any  of  the  parties  to  the  refer- 
ence.^) 

But  a  submission  of  this  description  would  probably  by  the  law  of  Eng- 
land be  construed  to  be  a  general  authority  to  make  the  award  as  if  no  time 
had  been  mentioned,  and  not  to  be  vitiated  by  the  omission  to  fill  up  the 
blanks. (/i) 

When  the  submission  limits  no'  time  for  making  the  award,  the  arbitrator,  in 
the  absence  of  an  express  power  to  do  so,  cannot  himself  fix  a  limit  for 
making  the  award,  so  as  to  render  an  award  made  after  that  time  invalid. (i) 

II.  When  the  submission  prescribes  a  limited  lime  for  making  the, 
award.'] — When  the  submission  fixes  a  limit,  the  award  must  be  made 

(b)  Antram  v.  Chace,  15  East,  208. 

(c)  Salter,  v.  Ycatos,  5  Dowl.,  291 ;  Sec  report  of  S.  C.  2  M.  &  W.  G7;  Curtis  v.  Potts, 
3  M.  &  S.  145 ;  Maedou-rall  v.  Robertson,  2  Y.  &.  J.  11 ;  Sec  note  p.  19. 

(d)  Newgate  v.  Dcgclder,  2  Keb.  10,  20,  24  ;  S.  C.  Bac.  Ab.  Arb.  D. 

(e)  Salter  v.  Ycatcs,  5  Dowl.  2i)l  ;  S.  C.  2  M.  &  W.  67. 

(  f)  Salter  v.  Ycatcs,  5  Dowl.  291  ;  S.  C.  2  M.  &  W.  G7  ;  Tomes  v.  Ilawkes,  10A.& 
E.  32. 

(g)  Taylor  v.  Grieve,  Fac.  Coll.  25  Nov.  1800,  cited  in;Jolmson  v.Chcapc,  5  Dow.  256. 
(It)  See  Macdougall  v.  Robertson,  2  Y.  &  J.  note,  p.  19. 
(t)  Morphctt,  In  re,  2D.&  L.  967. 
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within  it,  unless  further  time  be  subsequently  given.     How  that   further 
time  is  to  be  obtained  is  treated  of  in  the  next  section. 

If  matters  are  referred  to  an  arbitrator  on  the  20th  of  June,  and  he  is  to 
make  his  award  within  five  calendar  months  after  the  matter  is  referred  to 
him,  the  29th  of  June  is  excluded  in  the  computation  of  time,  and  an  award 
*madeon  the  29th  of  November  is  good  as  being  made  within  thelim-  r-^gg-j 
ited  period. (k)  If  he  has  »  until"  a  day  named  to  make  his  award,  the  L 
word  "  until"  may  be  construed  either  inclusive  or  exclusive  ;  and  as  the  con- 
struction should  be  put  upon  it,  ut  res  magis  valeut  quam  pcreat,  the  arbi- 
trator will  have  the  whole  of  the  day  named  included,  and  may  make  his 
award  at  any  lime  during  that  day.(/)  When  the  award  is  to  be  made  ready 
to  be  delivered  to  the  parties  before  a  certain  day,  executing  it  between  the 
hours  of  eight  and  nine  of  the  evening  previous,  is  within  due  time.(m) 

On  a  limitation  of  the  time  simply  in  months,  without  stating  whether 
they  are  to  be  calendar  or  lunar  months,  and  without  any  thing  in  the  con- 
text to  show  that  the  parties  meant  calendar  months,  the  duration  of  the  autho- 
rity of  the  arbitrator  is  to  be  computed  by  lunar  months. (n) 

An  arbitrator  who  is  appointed  to  make  a  periodical  assessment  of 
damages,  occasioned  by  the  continued  working  of  a  mine,  at  the  expiration 
of  every  two  months  from  a  particular  day,  must  make  his  assessment 
within  a  reasonable  time  after  the  two  months  have  expired;  for  the  limi- 
tation of  the  periods  is  imperative,  and  not  merely  directory. (o) 

In  cases  of  references  under  the  provisions  of  the  Lands  Clauses  Consoli- 
dation Act,  1845,  when  two  arbitrators  have  been  appointed,  and  neither  of 
them  refuse  or  neglect  to  act,  the  award  must  be  made  (unless  they  enlarge 
the  time)  "within  twenty-one  days  after  the  day  on  which  the  last  of  such 
arbitrators  shall  have  been  appointed. "(p) 

In  other  cases  under  the  Act  the  limit  does  not  seem  so  clearly  defined. 
When  two  arbitrators  are  appointed,  but  one  refuses,  or  for  seven  days 
neglects  to  act,  the  other  may  proceed  ex  parte  according  to  section  30. 
His  award  must,  *it  is  apprehended,  be  made  within  three  calendar  p^jo^-i 
months  by  the  provisions  of  s.  23,  but  it  is  not  quite  obvious  what  L 
date  is  to  be  fixed  as  the  commencement  of  the  three  months,  whether  the 
date  of  his  own  appointment,  or  the  date  of  the  appointment  of  the  last  of 
the  two  arbitrators,  or,  as  it  may  reasonably  be  construed,  the  date  of  the 
commencement  of  his  power  to  proceed  ex  parte,  which  is  practically  the 
date  of  a  fresh  appointment  as  single  arbitrator. 

If  the  parlies  concur  in  the  appointment  of  a  single  arbitrator,  there  is 
nothing  in  the  Act  to  limit  his  authority,  unless  section  23,  which  says  that 
"  if  when  a  matter  is  referred  to  arbitration,  the  arbitrators,  or  their  umpire, 
shall  for  three  months  have  failed  to  make  their  or  his  award,  or  if  no  final 
award  shall  be  made,  the  question  of  such  compensation  shall  be  settled  by 
a  jury,"  is  to  be  held  as  applying  to  a  sole  arbitrator,  though  in  terms  it  con- 
templates only  the  case  of  two  arbitrators  and  an  umpire. 

(k)  Higham  v.  Jcssop,  In  re,  9  Dowl.  203. 

{I)  Kerr  v.  Jeston,  1  Dowl.  N.  S.  538  ;  Knox  v.  Simmonds,  3  Bro.  Ch.  Cases  358  ;  See 
Dakins  v.  Wagner,  3  Dowl.  535 ;  R.  v.  Stevens,  5  East,  244. 

(m)  Withers  v.  Drew,  Cro.  Eliz.  676. 

(n)  Swinford,  In  re,  6  M.  &  S.  226.  (o)  Stephens  v.  Lowe,  9  Bing.  32. 

(p)  8  &  9  Vic.  c.  18,  s.  31 ;  See  Appendix  of  Statutes  ;  Skerratt  v.  North  Staffordshire 
Railway  Company,  17  L.  J.,  Ch.  161. 
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This  point  is  further  considered  in  treating  of  the  duration  of  the  umpire's 
authority,  (q) 

Twenty-eight  days  after  the  appointment  of  the  second  arbitrator  is  the 
duration  of  time  allowed  by  the  statute  to  the  arbitrators  appointed  to  decide 
disputes  between  Postmaster-General  and  Railway  Companies  respecting 
the  carriage  of  the  mails.  On  failure  of  the  arbitrators  to  award  within  that 
time,  the  umpire  has  a  similar  period  given  to  him.fr) 

III.  Authority  of  the  arbitrator  determined  by  making  the  award.~\ — 
As  soon  as  the  award  is  made  the  authority  of  the  arbitrator  having  once 
been  completely  exercised  according  to  the  terms  of  the  reference,  is  at  an 
end.  He  is  not  at  liberty  after  executing  the  award  to  exercise  a  fresh 
judgment  on  the  case,  and  alter  the  award  in  any  particular.  If  he  does  so 
# .  _,  in  fact,  the  alteration  will  be  merely  nugatory,  and  the  award,  as  origi- 
L  -I  nally  written,  will  stand  good  ;  his  *act  will  be  like  a  mere  spolia- 
tion by  a  stranger. (s)  He  is  so  entirely  functus  officio,  that  he  cannot  even 
correct  a  manifest  error  in  the  calculation  of  figures, (H  or  where  the  defend- 
ant is  by  the  award  directed  to  pay  costs,  substitute  instead  the  name  of  the 
plaintiff,  though  such  amendment  be  merely  to  make  the  expression  of  his 
will  correspond  with  his  original  intention. (u) 

Setting  the  award  aside  as  void  does  not  renew  his  authority,  so  as  to 
enable  him  to  make  a  fresh  award.  The  authority  once  executed,  though 
ineffectually,  is  gone  forever. 

Sometimes  the  submission  directs  or  empowers  the  arbitrator  to  make 
one  or  more  awards.  Under  such  a  special  provision  his  authority  will  of 
course  not  necessarily  be  terminated  by  the  making  one  award,  though 
final  as  to  part.  It  is  not  till  he  has  made  what  he  intends  as  a  last  and 
final  award  within  the  meaning  of  the  submission,  that  his  power  can  be 
considered  as  executed. (x\ 

It  seems,  under  peculiar  circumstances,  though  the  award  is  intended  to 
be  final,  an  arbitrator  may  make  a  second  award,  if  the  first  be  invalid. 
A  railway  company  was  empowered  by  Act  of  Parliament,  to  carry  its 
line  by  means  of  a  bridge  over  another  railway  without  consent  of  the 
owners  of  the  latter  railway.  In  case  the  engineers  could  not  agree  on  a. 
plan  for  the  bridge,  an  arbitrator  was  to  settle  the  plan.  The  engineers 
not  agreeing,  the  arbitrator  appointed  by  the  Act  made  an  award  setting 
forth  a  plan  for  the  bridge.  This  award  was  resisted  by  one  of  the  parties 
interested  as  exceeding  the  authority  given  by  the  Act.  The  objection 
was  felt  to  be  of  weight,  and  the  award  was  in  consequence  abandoned  as 
invalid  by  the  other  party,  at  whose  request  a  second  award  was  made  by 
the  arbitrator  respecting  the  same  matter.  The  Court  of  Chancery,  dis- 
mal languishing  "this  from  a  reference  by  private  agreement  of  parlies, 
L         -'  held  that  the  arbitrator  was  not  functus  officio  by  making  the  first 

(7)  Sec  P.  2,  ch.  4,  s.  4,  d.  4. 

(r)  1  &.  2  Vic.  c.  98,  ss.  16.  18;  Pee  Appendix  of  Statutes. 

(«)  Brooke  v.  Mitchell,  li  M.  &  W.  473  ;  Ilunfrcc  v.  Bromley,  6  East,  309  ;  Anon.  Jonk. 
Rep.  12!);  Trew  v.  Burton,  1  C.  &  M.  533. 

(f)  Irvine  v.  Elnon,  8  East,  54. 

(u)  Ward  v.  Dean,  3  B.  &  lid.  234  ;  Hall  v.  Hinds,  In  re,  2  M.  &.  G.  847. 

(x)  Dowse  v.  Coxe,  3  Bing.  20;  Stephens  v.  Lowe,  9  Binsj.  32  ;  Wrightson  v.  Bywatcr, 
3M.  &.  VV.  199. 
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award,  and  that  the  second  was  as   valid  as  if  the  first   invalid  award  had 
not  been  made.(i/) 


SECTION  II. 

ENLARGING    THE    TIME    FOR    MAKING    THE    AWARD. 

I.  Enlargement  of  the  lime  by  the  arbitrator.'] — Having-  treated  of  the 
ordinary  duration  of  the  arbitrator's  authority,  we  will  now  examine  how 
it  may  be  prolonged  by  enlargement. 

We  have  previously  seen  that  the  authority  of  the  arbitrator  expires,  if 
he  has  not  made  his  award  within  the  time  limited  by  the  submission. 
It  often  happens  that  circumstances  prevent  the  award  being  made  in  time. 
In  order  to  prevent  the  expense  and  trouble  already  incurred  in  the  refer- 
ence from  being  fruitless,  the  submission  generally  provides  that  the  arbi- 
trator, either  with  or  without  the  consent  of  a  judge  or  the  court,  or  a  judge 
alone,  may  give  an  extended  period  for  making  the  award.  The  more 
common  and  the  better  practice  is  to  give  the  arbitrator  alone  power  to 
enlarge  the  time  for  making  it. 

Unless  the  submission  confers  this  power  upon  him,  he  cannot  by  any 
act  of  his  own  prevent  his  authority  from  expiring  with  the  lapse  of  the 
time  originally  allotted. 

When  he  has  the  power,  and  feels  it  necessary  to  use  it,  he  should  take 
care  to  make  the  enlargement  during  the  *time  primarily  fixed  for  ,-#107-1 
making  the  award.  In  one  case  a  suggestion  was  thrown  out  by  a  L  -1 
judge,  that  an  enlargement  made  immediately  after  the  expiration  of  the 
original  limit  might  possibly  be  valid, (a)  but  there  was  no  expression  of  a 
positive  opinion  even  there,  and  there  certainly  has  not  been  any  decision 
supporting  such  a  view.  So  far  from  it,  the  court  has  refused  to  enforce 
an  award  by  attachment,  where  the  arbitrator's  indorsement  for  enlarging 
the  time,  in  pursuance  of  a  provision  that  the  time  should  be  enlarged  as 
he  might  require  and  a  judge  might  think  reasonable,  was  dated  on  a  day 
subsequent  to  the  expiration  of  the  time  originally  given  for  making  the 
award. (6) 

In  a  recent  case,  however,  decided  by  the  Lord  Chancellor  of  Ireland, 
Sir  E.  Sugden,  where  the  submission  was  peculiar,  an  enlargement  made 
after  the  expiration  of  the  original  time  was  held  valid.  By  the  deed  of 
submission  reciting  that  one  party  had  nominated  A.  and  the  other  party 
B.,  to  be  arbitrators,  it  was  agreed  that  they  or  the  other  persons  for  the 
time  being  appointed  and  acting  in  their  stead  should,  before  proceeding 
with  the  business  of  the  reference,  appoint  a  third  arbitrator,  and  that  the 
three  arbitrators  for  the  time  being,  or  any  two  of  them,  should  make  and 

(y)  Great  North  Western  Railway  Company  v.  Clarence  Railway  Company,  1  Collyer, 
Cas.  in  Chan.  V.  C.  K.  B.  507. 
(n)  Rcid  v.  Fiyatt,  1  M.  &.  S.  1. 
(6)  Good  v.  Wilks,  cited  Tidd's  Practice,  827,  9th  Ed. 

January,  1849.— 10 
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publish  one  or  more  awards,  "  provided  that  the  last  of  tho  awards 
should  be  made  and  published  before  the  1st  of  July,  1843,  or  before  such 
other  later  or  other  time  as  any  two  of  the  arbitrators  for  the  time  being 
should  by  writing  appoint  for  that  purpose,  and  that  every  two  of 
the  arbitrators  for  the  time  being  should  have  power  from  time  to 
time,  by  writing,  to  enlarge  and  extend  the  time  therein  mentioned  for  the 
making  of  their  last  award,  order,  direction,  or  determination,  as  to  them 
respectively  should  seem  fit  or  proper,  and  that,  whether  such  lime  should 
have  previously  expired  or  not."  It  was  also  agreed  that  X.  should  appoint 
an  umpire,  who,  if  no  two  of  the  arbitrators  should  agree,  was  to  act ;  that 
if  either  A.  or  B.  became  incapable  or  refused  to  act,  the  parties  were 
,  respectively  to  nominate  fresh  arbitrators  in  their  *stead,  and  if  either 
L  -J  party  failed  to  do  so,  then  the  third  arbitrator,  or  if  there  were  no 
third  arbitrator,  the  umpire  should  name  an  arbitrator  in  lieu  of  the  one 
who  so  became  incapable  or  refused. 

The  plaintiff's  arbitrator  refused  to  act,  and  nothing  was  done  in  the  refer- 
ence before  the  1st  of  July,  1843.  After  that  day,  X.  appointed  an  umpire, 
and  the  latter  appointed  an  arbitrator  in  lieu  of  the  plaintiff's  arbitrator, 
the  plaintiff*  not  appointing  another  pursuant  to  the  deed.  These  two  arbi- 
trators appointed  a  third,  and  all  three  together,  long  after  the  1st  of  July, 
1843,  enlarged  the  time.  The  Lord  Chancellor  of  Ireland  held,  that  under 
the  provisions  of  the  submission  the  enlargement  of  time  was  valid,  and 
that  by  the  enlargement  all  the  powers  of  the  arbitrators  were  revived. (c) 
If  the  time  is  enlarged  "until"  a  day  named,  as  the  word  "until"  may 
be  construed  either  inclusive  or  exclusive,  the  arbitrator  will  generally 
have  the  whole  of  the  day  named  included,  and  may  make  his  award  at 
any  time  during  that  day.(rf) 

If  the  submission  provides  that  the  death  of  a  party  shall  not  be  a  revo- 
cation, and  contains  the  usual  power  for  enlarging  the  time,  as  the  arbitra- 
tor has  express  power  given  him  to  make  his  award  after  the  death  of  either 
party,  so  he  has  incidentally  the  same  power  of  enlarging  the  time  after 
that  event  that  he  had  before. (e) 

When  the  submission  directs  that  the  time  may  be  enlarged  as  the  arbi- 
trator may  require,  and  as  a  judge  or  the  court  may  think  just  and  reason- 
able ;  if  the  arbitrator,  within  the  time  limited,  makes  an  endorsement  on 
the  submission  that  he  requires  further  time,  the  judge's  order  ratifying 
that  enlargement  may  be  obtained  after  the  original  time  has  elapsed. (_/") 
'  ^  But  it  must  be  obtained  before  the  award  is  *executed,  or  the  arbitra- 

L         -I  tors  will  have  no  authority  to  make   it.(g)     This  provision  requir- 
ing that  a  judge's  order  should  be  obtained  to  authenticate  the  enlargement 
by  the  arbitrator  has  been  considered  unadvisable,  and  that  the  question  of 
enlargement  had  better  be  left  to  the  discretion  of  the  arbitrator  alone. (A) 
When  a  cause  is  referred  to  two  arbitrators  with  power  to  them  to  appoint 

(c)  Pimsdalc  v.  Robertson,  2  Jones  &  Latouche,  58. 

(d)  Kerr  v.Jcston,  1    Dowl.  N.  S.  538  ;  Knox  v.  Simmonds,  3   Brown,  C.C.  358.     See 
Dakins  v.  Wagner,  3  Dowl.  535.     R.  v.  Stevens,  5  East,  244. 

(c)  Tyler  v.  Jones,  3  B.  &  C.  144  ;  Clarke  v.  Crofts,  4  Bing.  143. 

(/)  Reid  v.  I'ryalt,  1M.&S.1.  (g)  Mason  v.  Wallis,  10  B.  &  C.  107. 

\h)  Rcid  v.  Fry  alt,  1  M.  &  S.  1. 
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a  third,  the  award  to  be  made  by  a  day  named  or  such  other  day  as  they 
or  any  two  of  them  shall  appoint  ;  the  two  first  named  cannot  make  a  valid 
enlargement  of  the  time  until  the  third  is  appointed,  as  enlarging  the  time 
is  an  act  of  judgment,  and  the  parties  have  a  right  to  have  all  three  in  a 
situation  to  exercise  a  judgment  on  the  point. (/j 

Unless  the  submission  prescribes  the  mode  in  which  the  enlargement  is 
to  be  made,  the  arbitrator  may,  it  seems,  adopt  any  mode  that  expresses  his 
intention  of  enlarging  the  time.  A  verbal  appointment  made  to  both  parties 
for  a  future  meeting  to  be  held  on  a  day  beyond  the  limit  of  the  original 
period,  to  which  neither  parties  objected,  was  considered  a  sufficient  enlarge- 
ment to  that  day,  and  the  award  made  on  that  day  was  sustained  as  made 
within  due  time. (A:) 

If  the  submission  directs  the  manner  in  which  the  enlargement  is  to  be 
made,  that  direction  should  be  literally  followed. 

The  ordinary  provision  in  an  order  of  Nisi  Prius,  after  directing  that  the 
arbitrator  shall  make  and  publish  his  award  on  or  before  a  certain  day 
therein  named,  concludes  thus,  "  or  on  or  before  any  other  day  to  which 
the  said  arbitrator  shall  by  any  writing  under  his  hand  to  be  indorsed  hereon, 
from  time  to  time  enlarge  the  time  for  making  his  said  award."  In  order  to 
comply  with  this  clause  and  render  the  enlargement  valid,  it  must  be  in 
writing,  and  *mustbe  indorsed  on  the  order  of  reference. (Z)  Where  r#14n-i 
the  submission  empowered  the  arbitrator  thus  "to  enlarge  the  time  >-  -1 
to  the  2nd  of  November,  or  to  such  other  or  ulterior  day  as  the  said  arbi- 
trator shall  ultimately  appoint  and  signify,  in  writing  under  his  hand  to  be 
indorsed  on  the  said  order  of  reference,"  the  court  held,  that  no  obligation 
rested  on  the  arbitrator  to  make  any  indorsement  of  the  enlargement  of  the 
time  unless  it  was  extended  beyond  the  2nd  of  November,  and  that  an  enlarge- 
ment to  the  2nd  of  November,  which  was  not  indorsed  on  the  order  of 
reference,  was  perfectly  good.(m) 

No  particular  form  of  words  is  necessary  for  an  indorsement  to  enlarge 
the  time  under  the  usual  power  in  the  submission.  If  the  arbitrator  in 
substance  express  his  opinion  that  the  time  should  be  enlarged,  it  is  suffi- 
cient. An  indorsement,  "  I  direct  that  a  rule  of  this  court  shall  be  applied 
for  by  counsel's  hand  to  enlarge  the  time  for  making  my  award,"  the  Court 
of  Exchequer  inclined  to  think  a  good  execution  of  the  ordinary  power 
given  to  the  arbitrator  to  enlarge  the  time,  because  it  amounted  to  an  expres- 
sion of  his  opinion,  that  an  enlargement  was  requisite,  though  it  also  went 
on  to  direct  that  a  rule  of  court  should  be  applied  for,  which  according  to 
the  submission  was  unnecessary .(n)  No  decision  was,  however,  given  on 
the  point.  It  may  also  be  observed,  that  the  indorsement  does  not  direct  an 
enlargement  to  any  day  certain,  as  the  usual  provision  in  the  submission 
would  seem  to  require. 

It  is  not  necessary  that  the  submission  expressly  give  the  arbitrator  power 
to  enlarge  from  time  to  time,  for  if  it  direct  the  award  to  be  made  on  a  cer- 

(i>  Reade  v.  Dutton,  2  M.  &  W.  69  ;  Hughes  v.  Garnett,  cited  2  M.  &  W.  69. 

(k)  Burley  v.  Stephens,  1  M.  &  W.  156. 

(/)  Leggett  v.  Finlay,  6  Bing.  255. 

(m)  Davison  v.  Gauntlett,  3  M.  &  G.  550;  S.  C.  1  Dowl.  N.  S.  198. 

(n)  Hallett  v.  Hallett,  5  M.  &  W.  25 ;  S.  C.  7  Dowl.  389. 
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tain  day,  or  on  or  before  any  other  day  to  which  the  arbitrator  should 
enlarge  the  time,  he  is  not  limited  to  a  single  enlargement,  but  may  enlarge 
the  time  as  often  as  he  finds  necessary. (o)  So  where  he  cannot 
r*l4i~]  *en'arge  °f  nis  ovvn  authority,  but  is  at  liberty  to  make  an  applica- 
-  tion  to  the  court  to  enlarge  the  time,  he  may  in  like  manner  make 
several  applications,  and  is  not  functus  officio  at  the  expiration  of  the  time 
granted  by  the  first  enlargement. (/?) 

Under  the  Lands  Clauses  Consolidation  Act,  1845, (q)  when  two  arbitra- 
tors are  appointed  pursuant  to  the  Act,  they  have  a  limited  povverof  enlarge- 
ment, for  the  original  duration  of  their  power  is  twenty-one  days  after  the 
day  on  which  the  last  of  the  arbitrators  is  appointed,  and  they  may  enlarge 
the  time,(r)  but  no  further,  it  would  seem,  than  three  calendar  months  from 
such  appointment. (s) 

II.  Enlargement  of  time  by  consent  of  the  parties.'] — If  the  submission 
contain  no  power  for  enlarging  the  time,  or  if,  when  there  is  such  a  power 
it  has  been  omitted  to  be  exercised,  and  the  original  time  has  elapsed  with- 
out an  award  being  made,  the  authority  of  the  arbitrator  may  be  revived 
and  further  time  granted  by  the  consent  of  the  parties. (/)  This,  if  in  writ- 
ing, requires  a  stamp,  even  though  indorsed  on  the  arbitration  bond.(«) 
Sometimes  a  judge's  order  is  drawn  up  by  consent  for  enlarging  the  time. (a:) 
But  in  whatever  manner  the  consent  be  given,  it  would  seem  to  amount  to 
a  new  submission.  Therefore,  where  the  submission  is  by  a  judge's  order 
or  order  of  Nisi  Prius,  the  enlargement  of  time  should  be  made  by  an 
instrument  of  the  same  degree,  or  else  there  may  be  no  power  of  enforcing 
the  award  by  attachment.^) 

r*l49"l  ^ne  con^ucl  of  the  parties  will  often  be  taken  to  amount  *to  a 
1-  J  consent  on  their  parts  to  an  enlargement  of  the  time,  and  a  conse- 
quent continuation  of  the  arbitrator's  authority. 

If  after  the  time  has  expired  without  enlargement,  or  where  an  invalid 
enlargement  has  been  made,  they  attend  further  meetings  before  him  with 
a  full  knowledge  of  the  circumstances,  and  without  making  any  objection 
on  that  ground,  they  will  be  precluded  from  saying  the  authority  of  the 
arbitrator  was  at  an  end. (2)  But  although  attending  several  times  before 
the  arbitrator  may  waive  all  objections  to  the  sufficiency  of  previous  enlarge- 
ments of  the  time  made  by  him,  invalid  for  want  of  a  judge's  order  to  ratify 
them  as  required  by  the  submission,  such  attendances  cannot  be  construed 
to  imply  a  consent  that  the  arbitrator  may  make  future  enlargements   by 

(0)  Payne  v.  Dcaklc,  1  Taunt.  509  ;  Barrett  v.  Tarry,  4  Taunt.  C57  ;  Lcggatt  v.  Finlay, 
6  Bing  25.5. 

(/,,  Anon.  2  Chilty  Rep.  45. 

(7)  b  Sl  9  Vict.  c.  18.  See  Appendix  of  Statutes.  See  s.  1,  d.  2,  of  this  chapter,  p.  133, 
as  to  llie  limit  fixed  by  the  statute.  Skerratt  v.  Nortli  Staffordshire  Railway,  17  L.  J., 
Ch.  1C1. 

0)b.31.  (8)s.23. 

(0  Benwell  v.  Hinxman,  1  C.  M.  &  B.  035. 

(u)  Stephens  v.  I. owe,  9  Bing.  32;  Evans  v.  Thompson,  5  East,  189. 

(ar)  St;nto  v.  Ilnddon,  9  DowT.  995. 

(//)  Hoyle  v.  Jennings,  cited  in  Lawrence  v.  Hodgson,  1  Y.  &  J.  1G;  Hurley  v.  Ste- 
phens, 1  M.  &  VV.  156. 

(z)  Hick,  In  re,  8  Taunt.  694  ;  Hallett  v.  Hallett,  7  Dowl.  389;  Leggett  v.  Finlay,  C 
Bing.  255  ;  Lawrence  v.  Hodgson,  1  Y.  &.  J.  1G.  Ilawksworth  v.  Bramwall,  5  M.  &.  C. 
281. 
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himself  alone,  and  an  enlargement  so  made  subsequent  to  the  last  meeting 
in  the  reference  is  entirely  void. (a) 

After  the  case  closed  on  both  sides,  and  the  time  expired,  requesting  the 
arbitrator  to  take  some  new  matters  into  his  consideration  is  such  a  recogni- 
tion of  his  authority  as  continuing,  that  the  consent  of  the  party  making  it 
to  extend  the  time  may  fairly  be  implied,  for  it  manifestly  refers  to  an  award 
which  the  arbitrator  has  still  to  make.(/;) 

If  a  party  write  to  an  umpire,  telling  him  that  the  29th  of  November  is 
the  last  day  on  which  he  can  make  his  award,  it  seems  very  doubtful  whe- 
ther it  is  competent  for  that  party  afterwards  to  object  that  an  award  made 
on  the  29th  of  November  is  made  too  late.(c) 

When  the  time  has  once  been  suffered  to  expire  without  an  award  having 
been  made,  a  surety  for  the  performance  of  the  award  will  be  discharged, 
and  his  liability  will  not  be  revived  by  the  parlies  agreeingto  give  the  arbi- 
trator further  time  for  making  his  award.  Thus,  where  the  attorney  in  a 
cause  referred  had  undertaken  to  pay  the  amount  of  debt  *and  _  , 
costs  which  his  client  should  be  awarded  to  pay,  and  the  time  had  L  J 
been  allowed  to  expire  without  enlargement,  but  was  afterwards  enlarged 
by  a  judge's  order  drawn  up  «  by  consent  of  the  attorneys  and  agents  on 
both  sides,"  it  was  held  the  undertaking  was  at  an  end  when  the  limited 
time  had  once  passed  by,  and  that  the  attorney's  consenting  to  the  enlarge- 
ment was  only  an  act  in  performance  of  his  duty  to  his  client  as  an  attorney 
in  the  cause,  and  therefore  ought  not  to  be  considered  as  a  new  personal 
undertaking  to  pay  the  amount. (<7) 

III.  Enlargement  of  time  by  the  courts  of  law.'] — Without  the  consent 
of  the  parties,  neither  the  court  or  a  judge  could  at  common  law  grant  any 
enlargement  when  the  time  had  lapsed  ;  the  authority  of  the  arbitrator  was 
gone,  and  all  the  proceedings  already  taken  became  ineffectual. (e) 

To  remedy  the  inconvenience  arising  from  this  failure  of  the  reference, 
the  statute  3  &  4  W.  IV.  c.  42,  has  made  a  provision  in  the  39th  section, 
which  is  in  the  following  words  : — "  And  whereas  it  is  expedient  to  render 
references  to  arbitration  more  effectual,  be  it  further  enacted,  that  the  power 
and  authority  of  any  arbitrator  or  umpire  appointed  by  or  in  pursuance  of 
any  rule  of  court  or  judge's  order,  or  order  of  Nisi  Prius,  in  any  action  now 
brought,  or  by  or  in  pursuance  of  any  submission  to  reference  containing  an 
agreement  that  such  submission  shall  be  made  a  rule  of  any  of  his  Majesty's 
Courts  of  Record,  shall  not  be  revocable  by  any  party  to  such  reference 
without  the  leave  of  the  court  by  which  such  rule  or  order  shall  be  made, 
or  which  shall  be  mentioned  in  such  submission,  or  by  leave  of  a  judge  ; 
and  the  arbitrator  or  umpire  shall,  and  may,  and  is  hereby  required  to  pro- 
ceed with  the  reference,  notwithstanding  any  such  revocation,  and  to  make 
such  award,  although  the  person  making  such  revocation  shall  not  after- 
wards attend  *the  reference;  and  that  the  court  or  any  judge  r*,ji-i 
thereof  may  from  time  to  time  enlarge  the  term  for  any  such  arbi-  L  -^ 
tralor  making  his  award.'1'' 

(a)  Mason  v.  Wallis,  10  B.  &  C.  107.  (6)  R.  v.  Hill,  7  Price,  636. 

(c)  Higham  &  Jessop,  In  re,  9  Dowl.  203.        (d)  Staitc  v.  Haddon,  9  Dowl.  995. 
(e)  I lalden  v.  Glasscock,  5  B.&  C.  3J0 ;  S.  C.  8  D.  &  R.  151 ;  Teasdalc  v.  Atkins,  clt;d 
Tidd'sPr.  626,  9th  cd. 
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It  will  be  observed  that  the  clause  in  italics  giving  the  judge  or  court  the 
power  of  enlargement  follows  the  provision  in  the  same  section  respecting 
revocation,  and  authorizing  the  arbitrator  to  proceed  notwithstanding  any 
revocation  by  the  party.  On  this  account,  Parke,  13.,  at  first  entertained  an 
impression,  that  this  clause  must  be  taken  in  connexion  with  the  preceding 
provision,  and  that  the  power  of  enlargement  only  existed  in  the  court 
where  there  had  been  an  attempt  to  revoke  the  submission.  Further  con- 
sideration, however,  induced  the  learned  judge  to  change  his  opinion,  and 
on  a  subsequent  occasion  to  state  that  he  agreed  with  the  rest  of  the  Court 
of  Exchequer  in  holding  that  the  power  was  general,  and  applied  to  all 
cases,  whether  there  had  been  any  attempt  to  revoke  or  not;(/)  and  this  is 
the  view  taken  by  all  the  courts. (,g) 

There  is  a  difference  of  opinion  among  the  courts,  whether  this  clause 
vests  any  authority  in  the  court  or  a  judge  when  the  submission  gives  the 
arbitrator  power  to  enlarge  the  time.  The  question  was  first  raised  before 
Patteson,  J.,  in  the  Bail  Court,  in  a  case  where  the  time  for  making  the 
award  which  had  been  several  times  enlarged  by  the  arbitrator  pursuant  to 
the  submission,  had  intentionally  been  allowed  to  expire.  The  rule  was 
drawn  up  calling  on  the  lessors  of  the  plaintiff  to  consent  to  the  arbitrator's 
proceeding  with  the  reference.  The  learned  judge  being  of  opinion  that 
the  court  could  only  enlarge  the  time  when  no  power  for  that  purpose  was 
given  to  the  arbitrator,  dismissed  the  application  with  costs. (//■)  To  bring 
all  the  cases  together,  it  may  be  proper  here  to  notice  an  expression  of  Lord 
#.  ._-,  Denman,  C.  J.,  in  answer  to  an  excuse  of  counsel  for  certain  con- 
L  J  duct  *that  the  time  for  making  the  award  would  have  expired.  The 
expression  was  as  follows  : — "The  court  would  probably  have  enlarged  the 
time,  for  the  clause  at  the  end  of  s.  39  is  not  confined  to  arbitrators  under 
any  particular  circumstances."  This  remark,  however,  can  hardly  be  con- 
sidered as  an  expression  of  opinion  on  this  particular  point.  It  may  have 
been  uttered  with  respect  to  the  question  previously  discussed,  whether  any 
attempt  at  revocation  was  necessary  to  give  the  court  jurisdiction.  As  far 
as  can  be  gathered  from  the  report,  the  arbitrator  in  this  case  had  no  power 
of  enlargement. (i) 

The  Court  of  Exchequer  takes  a  different  view  of  the  statute  from  Pat- 
teson, J.  In  a  subsequent  case,  where  the  arbitrator  had  a  power  of  enlarge- 
ment which  he  had  not  exercised,  this  court,  notwithstanding  the  case(fc) 
decided  by  that  learned  judge  was  relied  on,  distinctly  asserted  its  power 
under  the  statute,  and  exercised  it  by  granting  a  rule  for  the  enlargement  of 
the  time.(/) 

The  Court  of  Common  Pleas,  however,  in  a  still  more  recent  instance, 
seemed  strongly  disposed  to  adopt  the  view  taken  by  Patteson,  J.  The 
arbitrator  under  the  usual  power  had  enlarged  the  time  :  it  had,  however, 
been  suffered  to  expire,  and  nothing  had   been  done   in   the   reference  for 

(/)  Potter  v.  Newman,  2  C.  M.  &R.  742  ;  Burlcy  v.  Stephens,  1  M.  &  W.  156. 

(«•)  Doe  d.  Jours  v.  Powell,  7  Dowl.  539;  Parberry  v.  Ncwnham,  7  M.  &.  W.  378;  S. 
C.  9  Dowl.  288  ;  Lambert  v.  Hutchinson,  2  M.  &,  G.  858. 

(A)  Doe  d.  Jones  v.  Powell,  7  Dowl.  539. 

(i)  Salkeld  and  Clarke,  In  re,  4  Jur.  1  l.'i:2. 

(/.-)  Due  (I.  Jones  v.  Powell,  7  Dowl.  .r>-'!:). 

'I,  Parberry  v.  Newnham,  7  M.  &  \V.  378;  S.  C.  9  Dowl.  288;  5  Ju-.  175.  Recog- 
nised in  Hawen  v.  Williams,  Nov.  24,  1818,  Exch. 
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nearly  three  years.  The  Court,  in  the  exercise  of  its  discretion,  on  the 
ground  of  the  lapse  of  time  alone,  refused  the  rule  for  an  enlargement;  but 
Tindal,  C.  J.,  speaking  of  the  power  given  by  the  statute,  said,  «  When  the 
rule  or  order  of  reference  contains  no  power  to  enlarge  the  time,  it  is  a  very 
useful  provision,  as  it  enables  the  court  or  a  judge  to  supply  the  defect.  But 
I  doubt  whether  the  statute  empowers  the  court  or  a  judge  to  interfere 
when  the  arbitrator  has  power  to  enlarge,  but  has  inadvertently  permitted 
the  time  to  expire  without  exercising  his  power.(m) 

*A  distinction  between  enlargement  by  the  arbitrator  and  enlarge-  r*14r-i 
ment  by  the  court  should  be  noted.  The  arbitrator  must  exercise  L  J 
his  power  of  enlarging  during  the  period  limited  for  making  his  award, 
while  the  period  within  which  the  court  will  make  an  order  for  this  purpose 
is  only  limited  by  its  own  discretion. (n) 

Before  any  application  can  be  made  for  an  enlargement,  the  submission 
must  be  made  a  rule  of  court. (nn) 

A  rule  or  order  to  enlarge  the  time  will  not  be  granted  ex  parte,  without 
affording  the  opposite  party  opportunity  to  show  cause  against  it.(o) 

IV.  Enlargement  of  time  by  a  court  of  equity.'] — A  court  of  equity 
has,  it  seems,  no  power  to  enlarge  the  time  under  the  enactments  of  the  3 
&  4  W.  IV.  c.  42,  s.  39,  for  it  has  been  determined  that  the  operation  of  this 
section  is  confined  to  the  courts  of  law.(p) 

In  some  instances,  where  by  the  misconduct  of  a  party  to  the  submission 
the  arbitrators  have  been  unable  to  perform  their  duty  within  the  time  limit- 
ed, as  where  the  seller  prevented  them  from  entering  upon  lands  to  value 
them  pursuant  to  a  contract  for  sale  at  a  price  to  be  fixed  by  arbitration, 
equity  has  practically  enlarged  the  time,  by  directing  the  arbitrators  to  make 
their  award  notwithstanding  the  time  had  expired,  and  by  enforcing  a  spe- 
cific performance  against  him  according  to  their  valuation. (^) 


*SECTION  III.  [*147] 

OF  REVOKING  THE  ARBITRATOR^  AUTHORITY. 

I.  Revocation  by  common  law  at  the  will  of  party.] — At  common 
law  the  authority  of  the  arbitrator  might  at  any  time  before  the  award  was 

(m)  Lamberl  v.  Hutchinson,  2  M.  &  G.  858.  But  in  Leslie  v.  Richardson,  July  8, 
1848,  12  Jur.  730,  the  Court  of  Common  Pleas  decided,  that  where  an  arbitrator  who  has 
enlarged  the  time  for  making  his  award  under  the  power  given  him  by  the  submission, 
allows  the  enlarged  time  to  expire  before  making  his  award,  the  court  can  further  enlarge 
the  time  under  the  statute. 

(n)  Flail  v.  Rouse,  4  M.  &  W.  24,  per  Parke,  B.,  2G  ;  Parberry  v.  Newnham,  7  M.  & 
W.  378;  S.  C.  9  Dowl.  288;  Leslie  v.  Richardson,  12  Jur.  730;  Bowen  v.  Williams, 
Exch.  Nov.  24,  1848. 

(nn)  Lambert  v.  Hutchinson,  2  M.  &.  G.  858;  2  Tidd,  859. 

(o)  Clarke  v.  Stocken,  5  Dowl.  30;  3  Scott,  90.  A  judge's  order  under  the  statute 
enlarging  the  time  for  the  arbitrators  to  award  applies  to  the  umpire.  Bowen  v  Williams, 
Exch.  Nov.  24,  1848. 

(/>)  Hall  v.  Ellis,  9  Sim.  530. 

(q)  Morse  v.  Merest,  6  Madd.  26.      See  Dimsdale  v.  Robertson,  2  Jones  &  Latouchc,  58, 
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made  have  been  revoked  at  the  pleasure  of  any  party  to  the  submission, (a) 
whether  the  submission  was  by  agreement  in  writing,(/;)  by  bond,(c)  or 
deed, (</)  by  judge's  order,(e)  by  order  of  Nisi  Prius,(/)  or  by  rule  u.' 
court, ("•)  and  notwithstanding  it  was  made  irrevocable  by  the  express  words 
of  the  submission,  for  nothing  under  a  legislative  power  could  make  that 
irrevocable  which  was  in  its  nature  revocable,  for  the  arbitrator  being  con- 
stituted and  put  in  the  place  of  the  parlies  by  their  consent  to  act  for  them, 
could  no  longer  act  than  he  had  such  consent,  and  any  award  made  subse- 
quent to  a  revocation  was  a  mere  nullity. (/i) 

Either  party  could  revoke  the  submission,  and  if  there  were  several 
plaintiffs  or  several  defendants,  any  one.  of  those  plaintiffs  or  defendants 
could,  it  seems,  by  revoking  the  authority  of  the  arbitrator,  render  the  sub- 
mission void  as  to  all,  even  against  the  will  of  his  co-plaintiffs  or  co-defend- 
ants, (i)  This,  indeed,  has  been  doubted  in  works  of  great  authority. (j  ) 
^.-,  It  is  clear  that  in  equity,  where  *defendants  often  have  different 
L  ■*  interests,  the  revocation  by  one  defendant  may  annul  the  submis- 
sion.^) 

It  does  not  seem  to  be  clearly  determined  whether,  when  the  submission 
is  under  seal,  the  revocation  must  be  under  seal  also,  though  the  more  gen- 
ral  opinion  seems  to  be  that  a  revocation  under  seal  is  necessary. 

In  an  action  of  debt  on  a  bond  conditioned  to  stand  to  abide  by  and  perform 
an  award,  the  defendant  pleaded,  no  award  made.  The  plaintiff  replied, 
that  after  the  making  of  the  bond,  and  before  the  day,  (the  limit  of  the  time 
for  making  the  award,)  the  defendant  "per  quoddam  scriptum  suum  cujus 
datus  est  eisdem  die  et  anno  revocavit  et  abrogavit,"  &c,  "  omnem  authori- 
tatem,"  of  the  arbitrator. (/)  In  another  report  of  the  same  case,  it  is  stated 
as  the  effect  of  the  replication,  "that  the  defendant  by  writing,  did  revoke 
and  null  the  authority  of  the  arbitrator. "(w)  Judgment  was  given  on 
demurrer  for  the  plaintiff  on  the  ground  that  the  revocation  set  forth  in  the 
replication  amounted  to  a  forfeiture  of  the  bond,  for  that  revoking  the 
authority  was  a  breach  of  the  agreement  to  stand  to  and  abide  by  the 
award.  In  a  late  case  it  was  assumed  on  argument  that  the  pleadings  in 
the  above  case  showed  that  the  revocation  was  by  deed.(n) 

Though  there  is  no  case  deciding  that  the  countermand  need  be  under 
seal,  there  are  some  statements  in  works  of  authority  to  that  effect.  In  an 
old  text-book(o)  it  is  said,  "  If  the  parlies  put  themselves  in  award  without 
deed  they  may  discharge  the  arbitrators  wiihout  deed,  or  enlarge  the  day 

(a)  Bac.  Ab.  Arb.  B.;  Green  v.  Pole,  6  Bing.  443  ;  Com.  Dig.  Arb.  D.  5. 

(/>)  Newgate  v.  Degclder,  2  Kcb.  10.  20.  24.  (c)  Milne  v.  Gratrix,  7  East,  607. 

(d)  Warburton  v.  Storr,  4  B.  &  C.  103. 

(ej  Aston  v.  George,  2  B.  &,  A.  395 ;  Greenwood  v.  Misdate,  1  M'Lcl.  &  Y.  276. 

(/)  Green  v.  Pole,  6  Bing.  443.  (g)  Id. 

(A)  Bac.  Ab.  Arb.  B  ;  Hide  v.  Petit,  1  Cas.  in  Chanc.  185  ;  S.  C.2  Freem.  133;  Marsh 
v.  Bulled,  5  B.  &  A.  507 ;  S.  C.  1  D.  &  R.  106. 

(i)  Com.  Dig.  Arb.  D.  5;  Hollo  Ab.  Authority,  D.  1,  2,  p.  331 ;  Vin.  Ab.  Authority, 
II.  1,2. 

( j  )  Bac.  Ab.  Arb.  B. ;  West's  Symb.,  2  Part.  Tit.  Compromise,  s.  42 ;  Wilde  v.  Vinor, 
1  Brownl.  62. 

(/,)  Haggett  v.  Welsh,  1  Sim.  134.  (I)  Vynior's  Case,  8  Coke,  Rep.  81,  b. 

(vi)  Wilde  v.  Vinor,  I  Brownl.  62.  (n)  R.  v.  Wait,  1  Bing.  121. 

(»)  Fitzherbert  Ab.  Arb.  22. 
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without  deed,  but  if  the  submission  be  by  deed  it  is  otherwise,  per  Finch." 
In  another  old  worlc  it  is  stated  more  strongly.  "  If  the  submission  be  by 
deed  the  discharge  must  likewise  be  by  deed. "(7))  And  reference  is,  in 
both  works,  made  to  the  same  Year-book,  II.  49,  Edw.  III.  9.  *On  ;  -, 
looking,  however,  to  the  Year-book  in  question,  there  is  nothing  to  be  L  J 
found  on  the  point. 

In  one  report  of  Vynior's  case, (7)  (though  not  in  Lord  Coke's  own  reports,) 
Lord  Coke  is  reported  to  have  said,  that  "if  the  submission  be  by  writing 
the  countermand  must  be  in  writing,  if  by  word  I  may  countermand  by 
word."  There  is,  however,  one  decided  authority  that  a  parol  prohibition 
to  the  arbitrator's  further  proceeding  in  the  reference  is  a  full  repeal  of  the 
authority  conferred  on  him  by  the  arbitration  bond.(r) 

Notwithstanding  this  case,  the  opinion  that  a  revocation  under  seal  is 
necessary  where  the  submission  is  under  seal  seems  to  prevail,  and  as  a 
matter  of  practice  the  prudent  course  would  be  to  draw  up  the  revocation 
under  seal. 

To  revoke  a  Nisi  Prius  order  of  reference,  while  it  was  revocable  by  act 
of  a  part}'',  a  writing  not  under  seal  was  sufficient. (s) 

From  the  marginal  note  of  the  case  last  cited, (f)  it  would  seem  that  the 
courts  were  of  opinion  that  a  revocation  signed  by  the  attorney  acting  for  a 
party  is  sufficient. 

In  order,  however,  to  make  a  revocation  by  act  of  party  complete,  notice 
of  it  must  be  given  to  the  arbitrator,  or  his  authority  will  not  be  determined  ; 
but  when  the  revocation  is  by  marriage  or  death,  no  notice  of  the  revocation 
is  necessary. (m) 

The  act  of  revocation,  however,  we  have  previously(^)  seen,  is  a  breach 
of  the  submission.  Before  the  statute^)  of  William  IV.,  when  revocation 
by  the  mere  will  of  the  party  was  possible,  the  revocation  of  the  submission 
after  it  had  been  made  a  rule  of  court  was  a  contempt,  and  an  attachment 
*would  issue, (z)  or  an  action  would  lie(a)  against  the  party  re-  j-*,^-! 
voking.  L         J 

A  submission  under  the  statute  the  9  &  10  W.  III.  c.  15,  could  not  pro- 
perly be  made  a  rule  of  court  after  revocation,  and  if  it  were,  it  would  beset 
aside  ;  for  when  the  submission  was  gone,  there  was  nothing  to  make  a 
rule  of  court ;  though  a  submission  by  judge's  order  not  being  dependent 
on  the  statute  might  be  made  a  rule  after  revocation  to  enforce  the  other 
terms  of  the  order. (6) 

If  thesubmission  be  notonethatcan  be  made  a  rule  of  court, the  only  remedy 

(p)  West's  Symb.  2  Part.  Tit.  Compromise,  s.  43. 

(q)  Reported  sub  nom.  Wilde  v.  Vinor,  1  Brownl.  62. 

(r)  Barker  v.  Lees,  2  Keb.  61. 

(s)  Doe  d.  Turnbull  v.  Brown,  5  B.  &  C.  384  ;  R.  v.  Bardell,  5  A.  &  E.  619. 

(*)R.  v.  Bardell,  5  A.  &  E.  619. 

(u)  Marsb  v.  Bulteel,  5  B.  &  A.  507  ;  Vynior's  Case,  8  Coke,  Rep.  81,  b. ;  Com.  Dig. 
Arb.  D.  5 ;  Vin.  Ab.  Authority,  E.  3,  4  ;  Blundell  v.  Brettargh,  17  Vcs.  232. 

(a;)  See  P.  1,  ch.  3,  s.  8,  as  to  enforcing  the  submission. 

(y)  3  &  4  W.  IV.  c.  42,  s.  39. 

(z)  Haggett  v.  Welsh,  1  Sim.  134  ;  Green  v.  Pole,  6  Bing.  443;  Milne  v.  Gratrix,  7 
East,  607. 

(a)  Skee  v.  Coxon,  10  B.  &  C.  483. 

(b)  Aston  v.  George,  2  B.  &  A.  395;  King  v.  Joseph,  5  Taunt.  452. 
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is  by  action  for  breach  of  the  bond,(c)  covenant, ((/)  or  agreement, (e)  to  refer, 
fortherevocationis  a  breach  of  the  promise  to  "-perform"  the  award, although 
the  usual  words,  «  to  stand  to  and  abide  by"  the  award  are  omitted. (/) 
The  costs  already  incurred  in  the  reference  may  be  recovered  as  damages. 
In  such  an  action  it  is  sufficient  to  allege  that  the  defendant  by  a  certain 
deed  revoked  the  arbitrator's  authority.  The  pleadings  need  not  aver  any 
notice  to  the  arbitrator,  as  that  is  implied  in  the  word  revoke,  since  tl. 
revocation  is  not  complete  without  notice. (g\ 

The  defendant  may  plead  in  answer  that  he  was  justified  in  revoking  the 
submission,  and  if  he  can  show  that  he  had  good  grounds  for  the  proceed- 
ing, judgment  will  be  given  in  his  favour.  If  he  discover  that  the  arbitra- 
tor or  the  opposite  party  have  grossly  misconducted  themselves,  that  would 
amount  to  a  defence,  for  it  would  be  hard  that  he  should  have  to  pay  them 
damages  for  depriving  them  of  a  power  which  they  had  abused. (A)  So 
when  the  bankruptcy  of  a  party  to  the  submission  will  prevent  the  other 
r*lKj-]  party  from  *reaping  any  benefit  from  the  award,  supposing  it  to  be 
L  -1  made  in  his  favour,  that  will  generally  excuse  the  latter  for  revok- 
ing the  authority  and  incurring  no  further  expense  in  the  reference. (i)  So 
in  action  of  covenant  against  a  woman  and  her  husband,  alleging  a  cove- 
nant of  the  female  defendant  when  sole,  to  abide  by  and  perform  an  award, 
and  laying  as  a  breach  that  the  female  defendant  had  revoked  the  authority 
of  the  arbitrators  by  marriage,  it  is  open  for  the  defendants  to  plead  that  the 
marriage  took  place  with  the  consent  of  the  plaintiff.(&) 

There  is,  it  seems,  no  instance  of  the  courts  of  law  interfering  to  restrain 
an  arbitrator  from  making  an  award  after  revocation.  Though  the  award 
may  be  a  nullity,  the  courts  of  law  disclaim  the  power  of  preventing  him 
making  it. (A 

II.  Revocation  by  leave  of  the  court.] — The  arbitrary  power  of  revoca- 
tion having  been  much  abused,  and  cases  formerly  being  frequent  in  which 
a  party  having  gathered  that  the  opinion  of  the  arbitrator  was  hostile  to 
him,  immediately  revoked  his  submission,  the  legislature,  to  prevent  th  . 
delay  and  useless  expense  thus  caused,  has  lately  provided,  by  the  3  &  4 
W.  IV.  c.  42,  s.  39,  "  that  the  power  and  authority  of  any  arbitrator  or 
umpire  appointed  by  or  in  pursuance  of  any  rule  of  court  or  judge's  order, 
or  order  of  Nisi  Prius,  in  any  action  now  brought,  or  which  shall  be  here- 
after brought,  or  by  or  in  pursuance  of  any  submission  to  reference  con- 
taining an  agreement  that  such  submission  shall  be  made  a  rule  of  any  of 
his  Majesty's  courts  of  record,  shall  not  be  revocable  by  any  party  to  such 
reference  without  the  leave  of  the  court  by  which  such  rule  or  order  shall 
be  made,  or  which  shall  be  mentioned  in  such  submission,  or  by  leave  of  a 
judge  ;  and  the  arbitrator  or  umpire  shall  and  may  and  is  hereby  required 
to  proceed  with  the  reference,  notwithstanding  any  such  revocation,  and  to 

(c)  Noble  v.  Han-id,  3  Keb.  745.  (tl)  King:  v.  Joseph,  5  Taunt.  452. 

(e)  Newgate  v.  Degeldi  r,  2  Keb.  10.  20.  24  ;  Shee  v.  Coxon,  10  B.  &.  C.  483. 

(  f)  Warburton  v.  Storr,  1  B.  &  C.  103;  Brown  v.  Tanner,  1  C.  &  P.  651. 

Or)  Marsh  v.  Hultcrl,  5  B.  &  A.  507  ;  Vynior'a  Case,  8  Rep.  81,  b. 

(//)  Brown  v.  Tanner,  1  C.  &   I'.  <;.r>l  ;  Stewart  v.  Williamson,  2  M.  &  P.  765. 

(i)  Marsh  v.  Wood,  9  B.  &  C.  659.  (/.-)  Charnley  v.  Winstanley,  5  East,2G6. 

{.I,  It.  v.  BardeH,5  A&  E.  619. 
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make  *such  award,  although  the  person  making  such  revocation  r#1(-9-i 
shall  not  afterwards  attend  the  reference,"  &c.(rc)  L         J 

But  in  order  to  deprive  a  party  of  his  common  law  power  of  revocation, 
the  case  must  be  clearly  brought  within  one  of  the  two  distinct  branches  of 
the  section,  either  that  the  parties  have  consented  to  a  rule  of  court,  judge's 
order,  or  order  of  Nisi  Prius  in  an  action,  or  that  the  submission  contains  an 
agreement  for  making  it  a  rule  of  "  one  of  his  Majesty's  courts  of  record." 
This  latter  branch  evidently  points  to  the  stat.  9  &  10  W.  III.  c.  15,  and  to 
the  submissions  within  that  act.(o) 

Yet  though  the  words  are  identical  in  the  two  statutes,  a  different  con- 
struction has  been  put  upon  them  in  equity.  For  we  have  seen  that  sub- 
missions containing  a  consent  clause  have  continually,  under  the  statute  of 
William  III.,  been  made  rules  of  the  Court  of  Chancery:  but  in  a  recent 
case  it  has  been  decided  by  the  Vice-Chancellor  (Shad well)  that  the  provi- 
sions respecting  arbitration  in  the  act  of  William  IV.  apply  only  to  courts 
of  Law.(jo)  If  this  be  so,  submissions  by  order  of  equity  would  still  remain 
revocable. 

As  the  whole  section  is  framed  to  apply  to  civil  actions  only,  it  does  not 
affect  the  right  to  revoke,  where  an  indictment  and  all  matters  in  difference 
have  been  referred  by  order  of  Nisi  Prius. (q) 

Nor  does  the  statute  apply  until  the  submission  is  complete,  and  the  arbi- 
trators have  authority  to  act  unclogged  by  any  condition  precedent.  For 
if  each  of  two  persons  name  an  arbitrator,  but  stipulate  in  their  submission 
that  the  two  arbitrators  shall  select  an  umpire  before  they  commence  pro- 
ceedings, the  submission,  notwithstanding  the  Act,  seems  to  be  revocable 
until  the  condition  precedent  of  fixing  upon  an  umpire  has  been  per- 
formed.^) 

*The  application  for  an  order  for  leave  to  revoke  the  submission  rS.rp-o-| 
under  this  section,  must  be  made  before  the  arbitrator  has  executed  L  J 
his  award. (s) 

It  will  not  be  granted  ex  parte.  If  it  is  so  granted  inadvertently,  it  seems 
it  will  be  set  aside  as  a  nullity,  for  each  party,  according  to  the  construction 
put  upon  the  statute,  is  entitled  to  be  heard  before  any  order  for  leave  to 
revoke  is  made  either  by  a  judge  or  by  the  court. (t\ 

In  order  to  prevent  a  recurrence  of  the  old  evils,  it  has  been  intimated 
from  the  bench  that  the  discretion  of  the  court  in  allowing  a  revocation  will 
be  exercised  in  the  most  sparing  and  cautious  manner.(w) 

The  inconvenience  of  having  the  same  matters  pending  before  the  two 
tribunals  of  Chancery  and  of  the  arbitrator  at  the  same  time,  has  been  held 
an  insufficient  ground  for  revocation,  when  the  inconvenience  was  caused 
by  the  act  of  the  party  who  applied  for  leave  to  revoke,  in  filing  a  bill  in 
Chancery  respecting  the  subject  of  the  arbitration,  and  who  did  not  suggest 


(n)  The  Irish  Act,  3  &  4  Vic.  c.  105,  s.  G3,  has  like  provisions. 

(o)  R.  v.  Bardell,  5  A.  &  E.  619;  S.  C.subnom.;  R.  v.Shillibecr,5  Dowl.  238;  Wood- 
croft  &l  Jones,  In  re,  9  Dowl.  538. 

{p)  Hall  v.  Ellis,  9  Sim.  530. 

(q)  R.  v.  Bardell,  5  A.  &  E.  619  ;  S.  C.  sub  nom. ;  R.  v.  Shillibeer,  5  Dowl.  238 ;  Wood- 
croft  v.  Jones,  In  re,  9  Dowl.  538. 

(r)  Bright  v.  Darnell,  4  Dowl.  756.  (s)  Phipps  v.  Ingram,  3  Dowl.  669. 

(/)  Clarke  v.  Stocken,  5  Dowl.  32.  («)  Scott  v.  Van  Sandau,  Q.  B.  102. 
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that  there  had  been  any  misconduct  on  the  part  of  the  opposite  party  or  of 
the  arbitrator. (x) 

The  following  case  illustrates  the  principles  on  which  the  court  will 
probably  act  in  respect  of  these  applications  for  leave  to  revoke  a  submis- 
sion. 

The  order  of  reference  gave  the  arbitrator  the  same  power  as  a  judge  at 
Nisi  Prius  to  decide  on  the  admissibility  of  evidence,  and  to  reserve  points 
of  law  for  the  opinion  of  the  court.  It  was  also  expressly  stipulated  by  the 
defendant  that  he  should  retain  the  power  of  objecting  to  the  admission  in 
evidence  before  the  arbitrator  of  certain  depositions.  These  being  tendered 
in  evidence  by  the  plaintiff,  and  objected  to  by  the  defendant,  were  received 
by  the  arbitrator,  who,  though  inclined  to  think  some  of  the  objections  good, 
refused  to  decide  at  once  on  their  validity,  but  offered  to  state  on  his  award, 
r  .  _  .-,  not  every  objection,  but  every  material  *objection  to  their  reception. 
L  J  The  defendant  on  this  applied  for  leave  to  revoke  his  submission, 
on  the  ground  that  the  reception  of  the  evidence  would  render  many  addi- 
tional meetings  requisite,  and  that,  although  the  award  might  ultimately  be 
set  aside,  yet,  according  to  the  practice  of  the  court,  he  would  probably  not 
recover  his  costs  of  the  reference. 

These  reasons  were,  however,  held  inadequate.  Firstly,  because  the 
stipulation  for  the  power  of  objecting  to  the  reception  of  the  evidence  was 
the  security  provided  by  the  defendant  for  himself  against  the  chance  of 
any  error  that  might  from  this  cause  affect  the  award.  The  other  ground 
of  refusal  was  of  a  more  general  nature,  and  was  stated  by  the  court 
avowedly  with  the  view  of  suggesting  general  rules  for  future  guidance. 
It  proceeded  on  the  following  reasonings : — that  either  the  arbitrator  might 
change  his  mind  and  reject  the  evidence,  or  that  the  plaintiff  might  with- 
draw it,  or  that  the  award  might  satisfy  the  losing  party  that  justice  had 
been  done;  that  in  any  one  of  these  three  events  the  matter  in  difference 
would  bave  been  well  disposed  of  to  the  great  benefit  of  the  parties  :  that 
although  it  was  true  that  if  the  evidence  was  improperly  received,  and  the 
award  for  that  cause  set  aside,  all  the  expense  would  have  been  in  vain,  yet 
that  that  was  a  contingency  which  might  never  happen  ;  whereas  if  the 
submission  were  at  once  revoked,  all  the  expenses  up  to  the  time  of  revo- 
cation would  certainly  have  been  fruitless,  the  cause  would  have  to  be 
restored  to  the  cause  list,  and  on  its  coming  on  again  for  trial,  after  many 
month's  delay,  would  probably  soon  be  discovered  by  the  presiding  judge 
to  be  a  cause  which  could  not  properly  be  decided  by  a  jury,  and  that  if  at 
his  suggestion  it  was  sent  to  a  second  arbitration,  the  same  career  of  litiga- 
tion would  be  opened  for  the  second  time  :  and  that  on  a  balance  of  the 
conveniences  and  inconveniences,  the  continued  progress  of  the  inquiry 
before  the  arbitrator  held  out  the  prospect  of  greater  benefits  and  lesser 
evils  to  both  parties. Q/) 

[-^.r_,  *In  one  case  the  court  made  absolute  a  rule  for  revoking  the  sub- 
*•  '  J  mission  unless  the  plaintiff  would  permit  the  defendant,  an  executor, 
to  plead  a  judgment  recovered  pending  the  reference  by  way  of  a  plea  puis 

(x)  Woodcrofl  v.  Jones,  In  re,  9  Dow].  538. 
(y)  Scott  v.  Van  Sandau,  1  Q.  B.  102. 
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darrein   continuance  before  the  arbitrator,  leaving,  however,  the  effect  of 
such  a  plea  to  the  consideration  of  the  latter. (z) 

The  Court  of  Exchequer  recently  intimated,  that  if  an  arbitrator,  to 
whom  an  action  of  debt  is  referred,  receive  evidence  of  a  claim  for  damages 
for  breach  of  a  covenant,  as  recoverable  in  the  action,  notwithstanding  the 
defendant  objects  that  such  damages  are  not  a  debt,  the  defendant  may  pro- 
perly apply  for  leave  to  revoke,  since  the  award  would  be  conclusive 
against  him. (a) 

A  submission  by  order  of  a  judge  of  a  county  court  is  not  "  revocable 
by  either  parly,  except  by  consent  of  the  judge. "(/j)  From  this  section  it 
would  seem  that  with  such  consent  either  party  might  revoke  it,  notwith- 
standing the  other  wished  the  reference  to  proceed. 

The  proviso,  however,  which  contains  a  clause  that  the  judge  "  may, 
with  the  consent  of  both  parties  aforesaid,  revoke  the  reference,"  must  be 
noticed.  The  ordinary  construction  of  the  sentences  would  imply  that 
this  clause  applied  only  in  case  of  proceedings  after  the  award  was  made  ; 
but  after  the  award  is  made  there  is  no  longer  any  thing  to  revoke  ;  the 
arbitrator's  power  is  gone.  If  the  clause  is  to  be  considered  as  generally 
applicable,  it  would  seem  in  some  measure  to  militate  from  the  construction 
put  on  the  first  part  of  the  section. 

On  a  reference  under  "The  Lands  Clauses  Consolidation  Act,  1845, "(c) 
"The  Railways  Clauses  Consolidation  Act,  1845,"(<7)  and  »  The  Companies 
Clauses  Consolidation  Act,  1845,"(f)  each  party,  on  the  request  of  the 
other,  shall  *nominate  and  appoint  an  arbitrator  in  the  manner  pre-  -, 

scribed  in  the  several  acts,   and   after  any  such   appointment  shall  L 
have  been  made,  neither  parly  shall  have  power  to  revoke  the  same  without 
the  consent  of  the  other. 

III.  Revocation  in  equity  at  the  will  of  a  party.'] — A  submission  by 
order  of  equity  is  as  revocable  as  a  submission  in  an  action  at  common 
law,  and  the  same  consequences  generally  follow. (ee) 

When  the  submission  has  been  revoked  without  just  and  reasonable 
grounds,  although  the  authority  of  the  arbitrators  is  gone  at  law,  yet  a 
court  of  equity  will  in  certain  cases  consider  the  agreement  containing  the 
submission  as  in  some  measure  subsisting,  and  refuse  its  assistance  to  the 
party  who  has  so  improperly  revoked. (/)  The  Court  of  Chancery  refused 
an  injunction  to  prevent  a  creditor  from  selling  lands  which  had  been  con- 
veyed to  him  as  a  security  for  his  debt,  on  the  terms  that  the  amount  of  the 
debt  was  to  be  settled  by  arbitration,  and  that  the  lands  were  not  to  be  sold 
until  two  months  after  the  award,  the  arbitrators  having  in  fact  made  their 
award,  though  after  the  debtor  who  was  the  applicant  to   the  court  had 

(z)  Alder  v.  Park,  5  Dowl.  16. 

(«)  Favicll  v.  Eastern  Counties  Railway  Comp.  May  II,  1848. 
lb)  9  &  10  Vic.,  c.  95,  s.  77.     See  Appendix  of  Statutes. 
(c)  8  &  9  Vic.,  c.  18,  s.  25.  (d)  8  &  9  Vic.,  c.  20,  s.  126. 

(e)  8  &9  Vic,  e.  16,  s.  128. 

(ec)  Haggett  v.  Welsh,  1  Sim.  134  ;  Hide  v.  Petit,  1  Cas.  in  Chanc.  185 ;  S.  C.  2  Frecm. 
133. 

(/)  Pope  v.  Lord  Duncannon,  9  Sim.  177. 
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revoked  their  authority. (#)  Under  a  like  persistance  of  the  arbitrators  in 
makino-  an  award  in  spile  of  a  revocation,  the  same  court  declined  to  grant 
an  injunction  to  prohibit  the  purchaser  from  taking  possession  of  a  wharf 
which  was  agreed  to  be  sold  at  a  price  to  be  fixed  by  the  arbitrators. (/i) 

The  following  case  cannot,  it  is  apprehended,  be  considered  as  good  law 
in  England.  On  a  motion  before  the  Irish  Court  of  Chancery  to  set  aside 
an  award  pursuant  to  a  submission  made  an  order  of  Chancery,  under  the 
Irish  stat.  10  W.,  III.  c.  14,(i)  on  the  ground  that  the  party  *moving 
L  J  had  revoked  the  arbitrator's  authority  before  the  award  was  exe- 
cuted, the  court  refused  the  motion,  and  confirmed  the  award,  on  the  ground 
that  after  the  submission  was  made  an  order  of  court,  the  party  had  no 
longer  any  power  to  revoke,  (ft) 

We  have  before  noticed  that  it  would  seem,  from  a  decision  of  Vice- 
Chancellor  Shadwell,  that  the  statute  3  &  4  W.  IV.,  c.  42,  which  in  section 
39  prohibits  a  party  from  revoking  his  submission  (if  capable  of  being  made 
a  rule  of  court)  without  leave  of  the  court  or  a  judge,  leaves  submissions 
made  rules  of  the  Court  of  Chancery  unaffected  by  its  provisions. (/) 

IV.  Revocation  by  bankruptcy.] — It  seems  now  settled  that  the  bank- 
ruptcy of  a  party,  subsequent  to  a  reference,  will  not  of  itself  operate  as  a 
revocation  of  the  submission. 

The  question  has  often  been  mooted.  In  favour  of  bankruptcy  being  a 
revocation,  it  has  been  argued  that  it  deprives  the  bankrupt  of  all  control 
over  his  property,  including  often  the  subject  of  the  reference,  thus  render- 
ing him  liable  to'process  of  contempt  for  disobedience  to  an  award,  which 
the  law  itself,  by  taking  his  property,  prevents  him  from  performing — that 
the  revocation  is  for  the  benefit  of  his  opponent  also,  who  can  rarely  gain 
anything  from  an  award  in  his  favour  against  a  bankrupt,  and  who  probably 
would  not  have  agreed  to  refer  had  the  party  been  a  bankrupt  at  the  time 
of  the  submission  being  made — that  as  a  submission  not  originally  binding 
all  parties  is  void,  it  follows  as  a  rational  consequence  that  if  by  matter  ex 
post  facto  a  submission  becomes  ineffectual  as  to  one  party,  it  must  also  be 
altogether  defeated. (m) 

To  this  it  is  answered,  that  bankruptcy  does  not  put  an  end  to  a  suit  at 
law  instituted  by  the  bankrupt ;  that  it  cannot  therefore  determine  an  arbi- 
#1  _„-,  tration  founded  on  that  suit ;  *that  if  a  bankrupt  has  commenced  an 
L  -J  action  without  cause,  the  bankruptcy  neither  does  nor  ought  to 
protect  him  against  the  consequences  of  it  ;(n)  that  bankruptcy  is  the  act  of 
the  bankrupt  himself  ;(o)  that  he  is  no  more  to  be  excused  from  performance 
of  an  award,  than  a  person  who  has  wilfully  sold  the  subject  of  reference, 
and  thus  rendered  performance  on  his  part  impossible;  that  the  fact  of  a 
party  becoming  bankrupt  after  he  has  entered  into  a  contract,  cannot  put  an 
end  to  or  disturb  the  pecuniary  interests  of  other  parties  to  that  contract  ;(/>) 
that  as  he  remains  liable  at  law,  in  case  the  assignees  do  not  adopt  his  con- 
tract,^/) he  ought  also  to  be  bound  to  abide  the  event  of  his  submission. 

(f>)  ITarcourt  v.  Ramsbottom,  1  Jac.  &  W.  505. 

(h)  Pope  v.  Lord  Duncannon,  9  Sim.  177. 

(t)  This  statute  is  identical  with  the  English  Act,  9  &  10  W.  III.,  c.  15. 

\k)  O'Sullivon  v.  llntehins,  cited  in  Bignold  v.  Springfield,  7 C.  &  F.  85. 

(Z)  Hall  v.  Ellis,  9  Sim.  530.  (m)  Marsh  v.  Wood,  9  B.  &  C.  659. 

(n)  Andrews  v.  Palmer,  I  B.  &.  A.  250.  (o)  Taylor  v.  Marling,  2  M.  &  G.  55. 

(p)  Taylor  v.  Shuttlcwortli,  8  Dowl.  281.  ('/)  lioorwan  v.  Nash,  9  B.  &  C.  145. 
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There  is  no  case  in  which  the  decision  necessarily  proceeds  on  the  prin- 
ciple that  bankruptcy  amounts  in  itself  to  a  revocation.  The  case  which 
is  thought  to  come  nearest  to  it,  merely  decided  that  the  bankruptcy  of  one 
parly  justified  his  opponent  in  revoking  the  submission. (r)  And  it  probably 
would  now  be  considered  by  the  court  or  a  judge  as  a  good  ground  for 
allowing  a  revocation  under  the  statute. (s)  But  both  before  (/)  and  since 
that  decision,  the  courts  have  expressly  held  that  the  bankruptcy  is  no 
revocation  in  law,  and  that  whether  the  submission  is  on  a  verdict  taken  or 
otherwise. (n)  They  have  indeed  avoided  deciding  the  general  question  in 
some  instances,  where  there  were  other  clear  grounds  for  refusing  to  interfere 
with  the  award.  Thus  where  the  arbitrator  stood  in  the  situation  of  a  stake- 
holder, the  court  refused  to  set  aside  the  award,  leaving  the  party  to  raise 
the  question  in  a  more  solemn  manner ;  and  on  the  case  coming  on  again 
in  another  form,  held,  that  as  the  authority  of  the  arbitrator  was  there 
coupled  with  an  *interest,  it  was  not  in  that  instance  at  least  r^,r0-. 
revoked  by  the  bankruptcy. (#)  But  when  the  arbitrator  has  been  L  J 
clothed  with  nothing  but  the  ordinary  authority,  the  courts  have  equally 
refused  to  set  aside  the  award, (y)  have  sustained  the  judgment  entered  up 
on  the  verdict  taken  at  Nisi  Prius,(z)  and  have  enforced  the  award  against 
the  bankrupt  by  attachment,  notwithstanding  his  affidavit  that  the  bank- 
ruptcy rendered  it  impossible  for  him  to  perform  the  award,  by  depriving 
him  of  the  property  ordered  to  be  delivered  up. (a) 

V.  Revocation  by  insolvency. ,] — The  case  of  insolvency  does  not  seem 
to  differ  in  principle  from  that  of  bankruptcy.  Where  a  cause  had  been 
referred  by  a  judge's  order,  and  the  plaintiff  had  been  discharged  under 
the  Insolvent  Debtors1  Act  before  the  award  was  made,  the  Court  of 
Exchequer  refused  an  application  on  the  part  of  the  assignee  to  set  aside 
the  award  on  the  ground  of  the  insolvency  operating  as  a  revocation.  The 
court  refused  to  decide  the  question  on  such  a  motion,  or  to  give  any  opinion 
on  the  effect  of  the  insolvency. (6) 

VI.  Revocation  by  marriage  of  a  female  party. ,] — The  marriage  of  a 
woman,  who  is  a  party  to  a  submission,  before  the  award  is  made,  is  a  coun- 
termand of  the  arbitrator's  authority,  for  marriage  is  a  civil  death  of  all  her 
rights, (c)  and  it  needs  not  notice  to  the  arbitrator  to  make  the  revocation 
*complete.(rf)  If  there  be  others  joined  with  her  as  co-plaintiffs  r*1Rn-i 
and  co-defendants  in  the  reference,  her  marriage  avoids  the  sub-  L  J 
mission  as  to  all  of  them.(e)     But  as  it  is  a  voluntary  act  on  her  part,  it 

(r)  Marsh  v.  Wood,  9B.&C.  659.  (s)  3  &  4  W.  IV.,  c.  42,  s.  39. 

(0  Andrews  v.  Palmer,  4  B.  &  A.  250.  \u)  Hemsworth  v.  Brian,  1  C.  B.  131. 

Or)  Taylor  v.  Shuttlewortb,  8  Dowl.  281  ;  Tayler  v.  Marling,  2  M.  &  G.  55. 

(y)  Snook  v.  Hellyer,  2  Chitt.  43.  (z)  AndrewsY  Palmer,  4  B.  &  A.  250. 

(a)  Hemsworth  v.  Brian,  1  C.  B.  131;  R.  v.  Hemsworth,  3  C.  B.  745 ;  Haswell  v. 
Thorogood,  7  B.  &  C.  705. 

(b)  Hobbs  v.  Ferrars,  8  Dowl.  779  ;  S.  C.  4  Jur.  285. 

(c)  Charnley  v.  Winstanley,  5  East,  266 ;  Bac.  Arb.  B.  Baron  &  Feme,  E.;  Com.  Dig. 
Arb.  D.  5  ;  M'Can  v.  O'Ferrall,  S  C.  &  F.  30 ;  Andrews  v.  Palmer,  4  B.  &  A.  250 ;  Sac- 
cum  v.  Norton,  2  Keb.  865,  877,  3  Keb.  9. 

(d)  Com.  Dig.  Arb.  D.  5  ;  White  v.  Gifford,  Rolle,  Ab.  Auth.  E.  4,  p.  331 ;  Vin.  Ab. 
Authority,  1,  3. 

(e)  Com.  Dig.  Arb.  D,5;  White  v.  Gifford,  Rolle,  Ab.  Auth.  E.  4,  p.  331  ;  Bac.  Ab. 
Baron  &,  Feme,  E. 
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is  a  breach  of  her  agreement  to  abide  by  and  perform  the  award,  and  ren- 
ders her  and  her  husband  liable  to  an  action.  (A 

VII.  Revocation  by  the  refusal  to  act,  or  death  of  the  arbitrator. — A 
change  in  the  character  of  the  arbitrators  does  not  of  itself  effect  a  termina- 
tion of  their  authority.  Where  arbitrators  were  made  by  order  of  chancery 
commissioners  to  determine  the  controversy  between  the  parties,  they  still 
retained  the  authority  given  them  by  the  submission. (g) 

It  has  been  decided  in  equity,  by  Lord  Chancellor  Eldon,  that  if  the  arbi- 
trators refuse  to  proceed  with  a  suit  that  has  been  referred  to  them,  the  suit 
may  be  prosecuted  as  if  no  reference  had  been  made  ;  and  in  giving  judg- 
ment, Lord  Eldon  put  it  on  the  same  footing  as  a  case  where  one  of  the 
arbitrators  had  died. (A) 

When  there  are  two  arbitrators,  and  also  an  umpire,  who  is  to  decide  in 
case  of  their  disagreement,  and  no  time  is  limited  for  making  the  award,  the 
authority  of  the  arbitrators  will  be  terminated  by  their  disagreement,  and 
that  of  the  umpire  will  commence. (;') 

The  death  of  the  arbitrator  of  necessity  terminates  his  powers,  defeating 
the  submission,  and  opening  the  whole  matter. (Ar)  That  latter  result  may, 
^„,^.n  however,  be  prevented  *by  the  introduction  of  proper  clauses  into 
L  -1  the  submission,  providing  for  the  appointment  of  a  new  arbitrator  in 
case  of  the  decease  of  the  first. (/) 

If  there  be  more  than  one  arbitrator,  the  death  of  any  one  would,  it  is  pre- 
sumed, terminate  the  power  of  all,  unless  the  submission  expressly  provided 
that  the  survivors  might  act  alone. (m)  Possibly  the  refusal  of  one  of  several 
arbitrators  to  proceed  with  the  reference  might  have  the  same  effect,  for  the 
authority  of  arbitrators  being  derived  from  private  individuals  is  different 
from  that  possessed  by  persons  holding  a  public  trust,  and  performing  a 
public  duty,  and  must  be  executed  by  all.(n)  At  any  rate,  if  it  does  not 
avoid  the  submission,  it  would  be,  it  is  apprehended,  a  good  ground  for 
revoking  it. 

Provision  is  made  in  a  recent  statute,  that  in  case  the  barrister  who,  pur- 
suant to  several  statutes,  is  to  be  appointed  to  decide  between  counties  and 
boroughs  with  regard  to  certain  expenses  of  prisoners,  should  die,  or  refuse 
to  act,  or  be  disabled  from  acting  before  making  his  award,  another  is  to  be 
chosen  in  the  same  manner  as  if  no  appointment  had  been  made.(o) 

By  the  clauses  respecting  arbitrations  under  "The  Lands'  Clauses  Con- 

(/)  Charnlcy  v.  Winstanley,  5  East,  2GG.  Sec  also  Lambert  v.  Hutchinson,  2  M.  &  G. 
858,  where  tlic  point  might  have  been  raised. 

(#)  Hill  v.  Hill,  Vin.  Ab.  Authority,  I.  2. 

(//)  Crawshay  v.  Collins,  3  Swanst.  90. 

(i)  Tunno  v.  Bird,  In  re,  .5  B.  &  A.  D.  48S.  Sec  P.  2,  ch.  4,  s.  4,  d.  4,  commencement 
of  the  umpire's  authority. 

(/<•)  Crawshay  v.  Collins,  3  Swanst.  90;  Chcslyn  v.  Dalby,  2  Y.  &  C.  170;  Hooper  v. 
Abrahams,  4   Moore,  3. 

(/)  Sec  form  of  such  clause  in  Jarman  &.  Bylhcwood's  Convey.,  vol.  i.  pp.  533,  G19. 

(ffl)  Crawshay  v.  Collins,   3  Swanst.  90. 

(n)  R.  v.  Whitaker,  9  B.  &  C.  (J  IS;  Grindlcy  v.  Barker,  1  B.  &.  T.  229;  R.  v.  Hobbes, 
Noy,  47  ;  See  Vin.  Ab.  Auth.  B.;  l).>e  d.  Nicholson  v.  Middlcton,  3  B.  ii  B.  214. 
(o;  7  &l  8  Vie.  c.  93,  s.  2.     Sec  Appendix  of  Statutes. 
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solidation  Act,  1845,"(p)  and  "The  Railways'  Clauses  Consolidation  Act, 
1 845, (//)  provision  is  made,  that  "  if  when  a  single  arbitrator  shall  have 
been  appointed,  such  arbitrator  shall  die,  or  become  incapable  to  act  before 
he  shall  have  made  his  award,  the  matters  referred  to  him  shall  be  deter- 
mined under  the  provisions  of  this  or  the  ^special  act,  in  the  same  r#lfi9-i 
manner  as  if  such  arbitrator  had  not  been  appointed."  L         J 

When  the  parties  have  each  appointed  an  arbitrator  under  either  of  the 
above  statutes, (r)  if  either  arbitrator  die  or  become  incapable,  the  party  who 
appointed  him  may  appoint  another  in  his  place,  and  if  he  fail  to  do  so 
within  seven  days  after  notice  in  writing,  the  remaining  arbitrator  may 
proceed  ex  parte  ;  so  if  either  arbitrator  refuse,  or  for  seven  days  neglect 
to  act,  the  remaining  arbitrator  may  proceed  ex  parte,  and  make  an  award. (s) 

Under  "The  Companies'  Clauses  Consolidation  Act,"  the  provisions  are 
similar,  except  that  in  all  the  four  events  of  death,  incapacity,  refusal,  or 
neglect  to  act,  the  party  has  the  option  of  appointing  a  new  arbitrator  within 
seven  days  after  notice  in  writing. (/) 

VIII.  Revocation  by  the  death  ofaparty.~) — Generally  if  either  of  two 
parties  to  a  submission  die  before  the  award  is  made,  the  power  of  the  arbi- 
trator is  wholly  gone.(?<) 

Other  contracts  in  general  retain  their  force  against  the  property  of  a  per- 
son after  his  death.  But  the  rule  with  respect  to  submissions  is  otherwise, 
because  the  reasons  are  different. 

A  man  who  agrees  to  a  reference  may  know  that  he  is  capable  of  giving 
explanations  which  his  heir  or  personal  representative  cannot  give.  Hh 
knows  that  if  his  opponent  be  examined  as  a  witness,  he  may  be  examined 
also.  He  may  therefore  agree  to  bind  himself  to  an  arbitration,  but  not  to 
bind  those  who  are  to  succeed  him.(:r)  That  this  principle  is  founded  on 
wisdom,  is  proved  from  its  having  *been  adopted  into  the  laws  of  r;i.lfiq-i 
England,  Scotland, {y)  Spain, (z)  and  into  the  civil  law. (or)  The  law  L 
of  France  indeed  is  not  in  exact  accordance  with  the  above,  for  it  seems  an 
arbitration  in  France  is  not  stopped  by  the  death  of  one  of  the  parties,  if 
his  heir  be  of  full  age. (6) 

An  exception  to  the  universality  of  this  rule,  that  death  is  a  revocation, 
occurs  where  there  are  several  parties  on  the  same  side.  For  it  is  very  ques- 
tionable as  a  general  proposition  of  law,  whether  the  death  of  one  of  them 
avoids  an  aftermade  award. (c)  Where  an  action  would  not  abate  by  reason 
of  the  death  of  one  party,  it  seems  probable  that  a  reference  of  that  action 
is  not  vacated  by  such  death,  but  that  the  power  of  the  arbitrator  remains  to 
bind  the  survivors,  though  not  the  representatives  of  the  deceased. ((/) 

(p)  8  &  9  Vic.  c.  18,  s.  29.     See  Appendix  of  Statutes. 

(q)  8  &  9  Vic.  c.  20,  s.  130.     See  Appendix  of  Statutes. 

(r)  8  &  9  Vic.  c.  18,  ss.  26,  30.  See  Appendix  of  Statutes  ;  8  &  9  Vic.  c.  20,  ss.  127, 
131.     See  Appendix  of  Statutes. 

(s)  See  P.  2,  ch.  4,  s.  3,  d.  3,  as  to  proceedings  by  remaining  arbitrator. 

(t)  8  &,  9  Vic.  c.  16,  s.  129.  See  Appendix  of  Statutes.  See  P.  2,  ch.  4,  s.  3,  d.  3,  as  to 
proceedings  by  remaining  arbitrator.  (u)  Tyler  v.  Jones,  3  B.  &C.  144. 

(x)  The  President,  &c,  of  Orphan  Board  v.  Van  Reenen,  1  Knapp.  Pr.  Council 
Rep.  83.  {y)  Erskine's  Institutes,  Book  IV.  tit.  3,  sec.  16,  12th  Ed. 

(z)  Johnson's  Spanish  Law,  p.  295. 

(a)  Dig.  Lib.  4,  tit.  8, 1.  27  ;  Domat.  lib.  1,  tit,  14,  s.  1.  pt.  6. 

(6)  Code  de  Proc.  Civ.  P.  1 1,  liv.  3,  tit.  unique,  s.  1013. 

(c)  Hare  &  Milne,  In  re,  6  Bing.  N.  C.  158.  (d)  Edmunds  v.  Cox.  2  Chitt.  432. 

January,  1849.— 11 
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But  t lie  analogy  of  an  action  will  not  hold  in  every  respect ;  for  though 
the  death  of  a  single  plaintiff  or  defendant  after  verdict  will  not  abate  an 
action,  yet  it  has  been  often  decided  that  taking  a  verdict,  on  a  submission 
at  Nisi  Prius  does  not  prevent  the  death  happening  after  it  revoking  it 
altogether,^)  for  the  finding  of  the  jury  is  a  mere  formal  entry. (/)  This 
was  held  to  be  the  effect  of  a  death  when  the  plaintiff  died  in  the  morn- 
ing, and  the  award  was  executed  in  the  evening  of  the  same  day.(;g)  A 
distinction  was  taken  in  an  older  case,  that  death  was  a  revocation  when 
the  submission  at  Nisi  Prius  embraced  other  matters  than  those  to  which 
the   verdict  could   apply,  but   not  when    the   cause   only  was    referred. (h\ 

.,,.-,  That  distinction,  however,  has  been  'expressly  overruled  both 
L         J  in    the  Queen's  Bench  and  Common  Pleas. (hhj 

A  distinction  is  taken  as  to  the  effect  of  death  as  a  revocation,  when  the 
the  referee  has  to  state  a  case  instead  of  making  an  award.  Where  a  cause 
"was,  by  order  of  Nisi  Prius  referred  to  a  barrister,  who  was  to  state  a  special 
case,  and  the  case  was  stated  and  delivered  after  the  death  of  the  defen- 
dant, the  court  refused  to  set  it  aside,  for  it  was  said  if  it  had  been  the  case 
of  a  special  verdict,  and  one  of  the  parties  had  died  before  the  verdict  was 
prepared,  that  would  have  made  no  difference  ;  that  the  referee  was  a  per- 
son put  in  the  place  of  the  judge  to  settle  the  points  for  the  opinion  of  the 
court,  and  that  if  the  referee  had  not  been  substituted,  the  judge  might 
have  proceeded  to  settle  the  case  after  the  death  of  the  parties. (?) 

When  one  submission  includes  several  parties  on  the  same  side,  who 
have  each  of  them  separate  interests,  the  death  of  one  avoids  the  submis- 
sion only  as  to  him.  Thus  where  the  owners  of  a  ship,  and  the  several 
freighters,  who  had  distinct  interests  in  the  cargo,  submitted  some  differences 
which  had  arisen  to  arbitration,  it  was  holden,  that  the  death  of  one  of  the 
freighters  before  the  award  made,  affected  it  only  as  to  him,  and  was  no 
revocation  as  to  the  others. (j) 

In  one  instance  the  court  practically  treated  the  death  of  an  infant  as  a 
revocation  of  a  submission,  so  far  as  it  affected  parties  who  were  his  guar- 
dians and  trustees.  They  had  joined  in  a  reference  affecting  lands,  of 
which  the  infant  was  tenant  for  life.  He  died  pending  the  reference.  An 
award  made  against  them  after  his  death  was,  on  application  to  the  court, 
set  aside,  so  far  as  it  related  to  them. (A1) 

Nor  can  equity  give  any  assistance,  though  a  party  deceased  has  cove- 
nanted for  himself,  his  heirs,  and  executors,  to  convey  lands  at  a  price  to 
-,  Le  fixed  by  arbitration,  and  the  ^arbitrators  have  executed  their 
-^  award,  valid  in  every  respect  except  that  the  covenantee  died 
before  it  was  made,  for  in  order  to  ground  an  application  for  a  specific  per- 
formance, the  terms  of  the  contract  must,  unless  otherwise  provided,  be 
ascertained  by  the  arbitrator  in  the  lifetime  of  the  parties. (/) 

(<■)  Rhodes  v.  Haigh,  2  13.  &  C.  345  ;  Cooper  v.  Johnson,  2  B.  &  A.  394. 

(/)  Toassaint  v.  Hartop,  1  Moore,  287,  7  Taunt.  571 ;  Prentice  v.  Rccd,  1  Taunt.  1.">1. 

(V)  Potts  v.  Ward,  1  M  irsh.  366. 

(//;  Bower  v.  Taylor,  cited  in  Rhodes  v.  Ilaigli,  2  B.  &  C.  316;  S.  C.  cited  7  Taunt. 
574. 

(////)  Cooper  v.  Johnson,  2  B.  &  A.  394  ;  Rhodes  v.  Haigh,  2  B.  &.  C.  345  ;  Toussaint 
v.  Hartop,  7  Taunt.  571. 

(i)  James  v.  Crane,  3  I).  &  J,.  661. 

(j)  Ri  ported  2  Archb.  Practice,  1226,  7th  Ed. 

(A)  Brislow  v.  Binns,  3  D.  &-  R.  184.  (1)  Blundcll  v.  Brct'argh,  17  Ves.  232. 
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To  avoid  the  inconvenience  which  resulted  from  this  rule  of  law,  of 
death  being  a  revocation,  it  was  suggested  by  Lord  Eldon  that  the  contract 
might  be  framed  so  as  to  prevent  its  operation  ;(m)  and  it  was  recom- 
mended by  Lord  Tenterden(n)  that  the  parties  should  insert  a  clause  in 
their  submission  providing  that  the  death  of  either  or  any  of  them  should 
not  revoke  the  authority  of  the  arbitrator,  and  that  the  award,  in  case  of  a 
death,  should  be  delivered  to  the  personal  representative.  Clauses  to 
this  effect  have  been  generally  adopted  since,  as  they  have  been  decided, 
to  be  perfectly  valid  and  efficacious  to  keep  alive  the  authority  of  the 
arbitrator.  («) 

The  usual  clause  runs  thus  :  ''That  the  award  is  to  be  delivered  to  the 
parties,  or  either  of  them,  or  if  either  of  them  should  be  dead  before  the 
making  of  the  award,  to  their  respective  personal  representatives  requiring 
the  same."  From  these  words  the  law  will  imply  a  stipulation  that  the 
arbitrator's  authority  is  not  to  be  determined  by  a  death,  without  there  being 
any  express  provision  to  that  effect. (/;) 

The  clause  in  question  amounts  to  an  agreement  that  the  personal  repre- 
sentative shall  pay  any  sum  of  money  found  due  from  the  deceased  either  in 
his  lifetime  or  after  his  death.  The  personal  representatives,  indeed,  cannot 
be  compelled  to  appear  before  the  arbitrator,  nor  can  the  award  be  enforced 
by  attachment  against  them  ;  but  the  assets  of  the  deceased  are  bound  by 
this  agreement  as  by  any  other  simple  contract  ;(q)  and  the  executors  will  be 
bound  to  Contribute  to  the  costs  of  the  reference  and  award  which  r#jgg-i 
have  been  paid  by  a  surviving  party  to  the  solicitor  jointly  employed  L 
by  him  and  the  deceased  to  conduct  the  reference  on  their  behalf.(r) 

As  against  the  surviving  parties  the  award  may  generally  be  enforced 
by  attachment.  If,  however,  on  the  motion  thus  to  enforce  it,  it  can  be 
made  to  appear  to  the  court  that  the  party  called  upon  to  perform  the  award 
has  incurred  any  danger  or  lost  any  benefit  by  reason  of  the  personal  repre- 
sentatives of  the  deceased  party  not  having  been  brought  before  the  arbi- 
trators, in  such  case  terms  and  conditions  would  probably  be  imposed  by 
the  court  calculated  to  remove  such  danger  or  inconvenience  ;  or  the  party 
would  be  left  to  his  remedy  by  action  on  the  award.  But  where  the  award 
is  made  in  favour  of  the  side  of  the  deceased  no  such  difficulty  seems 
likely  to  occur. (s) 

It  is  provided  in  "The  Lands'  Clauses  Consolidation  Act,  1845,"(Z) 
"The  Railways' Clauses  Consolidation  Act,  1845," («)  and  "The  Com- 
panies' Clauses  Consolidation   Act,  1845,"(x)  with  respect  of  references 

(m)  Blundcll  v.  Brottargh,  17  Vcs.  232. 

(n)  Cooper  v.  Johnson,  2  B.  £  A.  394  ;  Prior  v.  Hembrow,  8  M.  &  W.  873. 

Ui)  M'Dougal  v.  Robertson,  4  Ding.  435;  Dowse  v.Coxe,  3  Bing.  20  ;  S.  C.  10  Moore, 
272. 

(//)  Clarke  v.  Crofts,  4  Bing.  143  ;  Lewis  v.  Winter,  W.  VV.  &  D.  47. 

(q)  Lewin  v.  Holbrook,  2  Dovvl.  N.  S.  991 ;  Tyler  v.  Jones,  3  B.  &  C.  144  ;  Dowse  v. 
Coxe,  3  Bing.  20. 

(r)  Prior  v.  Hembrow,  8  M.  &  W.  873. 

(s)  Hare  v.  Milne,  In  re,  G  Bing.  N.  C.  158.  See  Wrightson  v.  By  water,  3  M.  &,  W. 
199. 

(t)  8  &  9  Vict.  c.  18,  s.  25.     See  Appendix  of  Statutes. 

(u)  8  &  9  Vict.  c.  20,  s.  126.     Sec  Appendix  of  Statutes. 

(x)  8  &  9  Vict.  c.  16,  s.  128.     See  Appendix  of  Statutes. 
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under  these  acts,  that  after  the  appointment  of  an  arbitrator  by  either  party 
the  death  of  either  party  shall  not  operate  as  a  revocation. 


[*167]  'CHAPTER   IV. 

THE  POWER  AND  DUTY  OF  THE  ARBITRATOR   BEFORE  MAKING 

THE  AWARD. 

An  endeavour  has  been  made  to  comprise  in  this  chapter  a  consideration 
of  the  chief  things  an  arbitrator  either  may  do,  or  must  do,  in  the  fulfilment 
of  his  office,  up  to  the  time  of  making  his  award. 

The  first  section  treats  largely  of  the  powers  to  be  exercised,  and  of  the 
duties  to  be  performed,  by  the  arbitrator  in  the  ordinary  course  of  a  refer- 
ence, and  also  includes  some  provisions  respecting  the  attendance  of  parties 
and  witnesses  before  him. 

The  second  section,  after  showing  the  arbitrator's  want  of  power  to  dele- 
gate his  authority  to  another,  discusses  how  far  he  may  take,  and  adopt  as 
his  own,  a  scientific  opinion  on  matters  of  fact,  or  a  legal  opinion  as  to  a 
point  of  law. 

In  the  third  section  are  laid  down  rules  for  the  conduct  of  the  case,  when 
there  are  several  arbitrators  jointly  called  upon  to  act,  instead  of  one  only. 

The  fourth  section  concludes  the  chapter  with  a  dissertation  on  the  mode 
of  appointment,  and  on  the  powers  and  duties  of  an  umpire. 


[*168]  *SECTION  I. 

OF  PROCEEDINGS  IN  THE  REFERENCE. 

I.  Serving  the  subrnission  on  the  arbitrator.'] — When  a  cause  is  refer- 
red at  Nisi  Prius,  the  attorney  of  one  of  the  parties  should  get  the  order  of 
Nisi  Prius  from  the  associate  if  the  trial  were  at  the  assizes,  or  from  the 
clerk  of  Nisi  Prius  in  the  Court  of  Queen's  Bench,  or  the  associate  in  the 
other  courts  if  the  cause  were  tried  at  the  sittings  at  Nisi  Prius  in  London 
or  Middlesex. («)  The  order  should  be  obtained  and  served  on  the  arbitra- 
tor without  ijreat  delay,  for  the  original  time  limited  for  making  the  award 
is  often  very  short,  and  if  it  expire  before  the  submission  is  served  on  the 
arbitrator,  the  reference  would  be  entirely  defeated,(6)  unless  the  court  or  a 
judge  on  special  motion  should  be  of  opinion  that  they  had  power  under 
the  statute(r)  to  enlarge  the  time,  and  should  think  fit,  in  the  exercise  of 

(a)  Arch.  Prac.  1228,  7th  cd. 

(6)  Doe  d.  Fisher  v.  Saunders,  3  B.  &,  Ad.  783. 

(c)  3  &  4  W.  IV.  c.  42,  s.  39. 
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their  discretion,  thus  to  remedy  the  neglect.  The  submission  in  general 
should  be  left  with  the  arbitrator,  as  it  is  the  document  which  authorises 
his  proceedings  and  defines  his  powers.  He  usually  requires  it,  also,  for 
the  purpose  of  from  time  to  time  making  the  necessary  indorsements  on  it. 
It  is  advisable,  therefore,  to  take  a  copy  of  it  before  it  is  served. 

II.  Power  of the  arbitrator  to  regulate  the  proceedings  in  the  refer- 
ence.']— It  lies  entirely  with  the  arbitrator  to  appoint  the  time  and  place  of 
meeting  for  proceeding  in  the  reference,  and  it  is  the  duty  of  the  parties  to 
attend  to  his  appointment. (rf)  In  general,  soon  after  the  submission  is 
*made,  the  party  who  wishes  to  go  on  with  the  reference  will  call  r#1fl«-i 
upon  the  arbitrator,  deliver  to  him  the  submission,  and  request  him  L  J 
to  appoint  a  meeting.  It  is  usual  to  try  to  arrange  some  day  by  agreement 
that  is  convenient  for  all  parties,  but  if  such  an  arrangement  cannot  be  made, 
and  it  be  necessary  for  the  arbitrator  to  make  the  appointment,  he  generally 
gives  to  the  party  applying  for  it  a  written  appointment  specifying  the  lime 
and  place  at  which  the  parties  and  their  witnesses  are  to  appear. (e)  The 
arbitrator  ought  not  to  fix  on  too  early  a  day,  considering  that  he  must  give 
the  parties  time  to  get  up  their  proofs  and  collect  their  witnesses;  nor, 
when  either  party  is  anxious  to  press  on  the  case,  ought  he  on  light  grounds 
to  appoint  a  distant  day,  for  delay  in  the  decision  often  causes  serious  incon- 
venience to  the  party  entitled  to  recover,  and  may  amount  even  to  practical 
injustice. 

The  party  obtaining  the  written  appointment  should  serve  a  copy  of  it  on 
his  opponent  without  delay,  or  at  least  within  a  reasonable  time  before  the 
day  of  meeting. 

The  arbitrator  may  revoke  the  appointment  he  has  given  if  he  shall  think 
fit.  If  from  any  cause  either  party  find  that  he  will  not  be  able,  or  that  it 
will  be  very  inconvenient  for  him  to  attend  at  the  specified  time,  he  should 
give  timely  notice  of  it  both  to  his  opponent  and  to  the  arbitrator  ;  and  the 
latter  will  in  his  discretion  either  insist  on  his  attendance  or  put  off  the 
meeting  and  appoint  another  day. 

But  the  discretionary  power  of  the  arbitrator  in  the  whole  conduct  of  the 
case,  though  large,  is  by  no  means  absolute,  and  his  decision  will  be  review- 
ed by  the  courts  and  his  award  set  aside,  if  it  be  made  to  appear,  that  in  the 
course  he  has  pursued,  he  has  acted,  though  with  the  best  intentions, 
unfairly  to  either  party.  This  subject  is  one  we  shall  have  occasion  to 
notice  repeatedly  in  the  further  pages  of  this  chapter. 

The  rule  that  next  deserves  mention  affords  an  illustration  of  the  preced- 
ing proposition.  It  is  the  duty  of  a  party  *who  intends  to  employ  r*17n-i 
counsel  in  the  reference  to  give  notice  of  his  intention  to  his  oppo-  <-  J 
nent  previous  to  the  meeting,  in  order  that  the  latter  may,  if  he  pleases, 
provide  himself  with  the  like  assistance.  On  an  occasion  where  no  such 
notice  had  been  given,  and  one  side  appeared  by  counsel,  and  the  other 
side  complained  of  the  want  of  notice,  and  begged  for  a  postponement  in 
consequence  with  a  view  to  instruct  counsel  on  his  part,  and  the  arbitrator 
refused  to  put  off  the  meeting,  the  court  held,  that  in  refusing  the  request 

(d)  Fetherstone  v.  Cooper,  9  Ves.  67. 

(e)  Forms  of  appointments  are  given  in  the  Appendix  of  Forms. 
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he  had  not  performed  his  duty  of  acting  fairly  between  the  parties,  and 
consequently  annulled  the  award. (/) 

The  mode  in  which  the  reference  is  to  be  conducted  depends  entirely 
upon  the  arbitrator.  The  courts  will  not  review  his  discretion  provided  he 
acts  according  to  the  principles  of  justice,  and  behaves  fairly  to  each  party. 
Generally,  the  inquiry  before  an  arbitrator  is  assimilated  as  near  as  may  be 
to  the  course  of  a  cause  in  the  courts.  But  circumstances  may  arise  in 
which,  for  the  ends  of  justice,  a  different  course  should  be  adopted,  and  it 
has  been  said,  may  even  justify  the  arbitrator  in  excluding  the  parties  and 
their  attorneys  from  the  hearing,  and  in  examining  the  witnesses  himself  in 
their  own  houses. (g\  But  it  is  apprehended  the  circumstances  must  be 
very  peculiar  to  authorise  a  proceeding  at  first  sight  so  irregular. 

In  the  ordinary  course,  at  the  appointed  time  and  place,  the  parties 
appear  with  their  witnesses  to  support  their  respective  cases.  They  are 
usually  attended  or  represented  by  their  attorneys  or  counsel,  who  conduct 
the  proceedings  on  behalf  of  their  respective  clients. 

On  the  reference  of  a  cause  at  Nisi  Prius,  it  is  a  common  and  convenient 
practice  for  the  plaintiff's  counsel  to  open  his  case  very  succinctly  indeed, 
or  to  make  no  opening  at  all,  and  to  proceed  at  once  to  sustain  his  case  by 
proof,  reserving  his  speech  till  the  reply;  for  the  arbitrator  is  commonly 
r^i^i-i  acquainted  with  the  general  case  which  each  party  *proposes  to  set 
L  '  -*  up,  as  it  is  usual,  especially  if  the  arbitrator  request  it,  for  the  par- 
ties to  leave  their  briefs  with  him  beforehand.  When  the  plaintiff's  evi- 
dence is  finished,  the  defendant,  when  he  has  a  case  of  his  own  to  prove, 
states  the  nature  of  his  defence  with  like  brevity,  and  produces  the  oral 
and  documentary  proof  in  support  of  it ;  after  which  he  makes  his  address, 
summing  up  his  own  case,  and  commenting  on  that  of  the  plaintiff's.  If 
the  defendant  has  no  evidence  to  offer,  he  at  once,  at  the  close  of  the  plain- 
tiff's evidence,  makes  his  speech  in  opposition  to  the  plaintiff's  claim. 
The  plaintiff  then  has  the  reply,  (or  rather  his  turn  to  speak,  as  he  has 
made  no  previous  address,)  and  he  then  sets  forth  his  own  case  fully 
and  attacks  his  opponent's  with  such  observations  on  the  facts,  and  such 
arguments  as  to  the  points  of  law,  as  seem  to  him  calculated  to  have  weight 
with  the  arbitrator;  and  thus  the  case  is  closed  on  both  sides. 

It  seems  that  the  particulars  of  the  plaintiff's  demand  are  not  necessarily 
before  the  arbitrator,  therefore  if  the  plaintiff  has  not  brought  them  before 
him,  and  the  defendant  seeks  to  restrict  the  plaintiff's  claim  to  their  amount, 
the  defendant  should  himself  produce  them. (A) 

Before  taking  any  step  in  the  reference,  it  is  advisable  for  the  arbitrator 
to  look  carefully  to  the  terms  of  the  submission,  to  see  if  it  contain  any  pro- 
vision which  makes  the  doing  of  any  act  a  condition  precedent  to  his  enter- 
ing upon  the  arbitration.  As,  for  instance,  if  the  agreement  of  reference 
direct  that  the  arbitrator  is  to  take  a  view  of  the  premises,  the  subject  of  the 
dispute,  a  certain  time  before  proceeding  with  the  reference,  he  should  take 
such  view  within  the  prescribed  period,  or  it  might  afterwards  be  urged 


(/)  Whallcy  v.  Morland,  2  Dowl.  24!). 

lg)  Hewlett  v.  Laycock,  2  C.  &  P.  574.    Sec  Matson  v.  Trowcr,  ]  Ry.  &,  M.  17. 

(A)  Kenrick  v.  Phillips,  9  Dowl.  308. 
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against  the  validity  of  the  award,  that  he  had  not  acted  in  pursuance  of  the 
powers  entrusted  to  him.(i) 

Under  "The  Lands'  Clauses  Consolidation  Act,  1845," (A;)  and  "The 
Railways'  Clauses  Consolidation  Act,  1845,"(/)  'before  any  arbi-  r#174)-| 
trator  or  umpire  shall  enter  into  the  consideration  of  the  matters  L  -1 
referred  to  him,  under  the  provisions  of  those  Acts,  he  is  to  make  and  sub- 
scribe, in  the  presence  of  a  justice,  a  solemn  declaration  in  the  form  pro- 
vided in  the  statute's  that  he  will  decide  honestly  and  to  the  best  of  his 
ability.  An  umpire  who  was  appointed  on  the  17th,  and  made  his  declara- 
tion on  the  27th  of  the  same  month,  before  he  entered  on  the  matter  referred, 
was  held  to  have  made  it  in  due  time.(//) 

III.  Enforcing  the  attendance,  of  witnesses."] — When  a  cause  was 
referred  by  judge's  order,  or  order  of  Nisi  Prius,  or  rule  of  court,  a  witness 
was  always  bound  to  attend  before  the  arbilrator,(m)  though  before  the 
recent  statute  the  courts  had  no  authority  to  made  a  specific  order  on  the 
witness,  enforcing  his  attendance. (n)  On  references  by  other  submissions, 
the  attendance  of  the  witness  was  purely  voluntary. (o) 

The  defects  in  the  law  on  this  subject  have  been  remedied  as  to  the  courts 
of  law,  though  not  as  to  the  courts  of  equity, (p)  by  the  provisions  of  the  late 
Acts,  3  &  4  W.  IV.  c.  42,  in  the  subjoined  section. (q\ 

Sec.  40.  "And  be  it  further  enacted,  that  when  any  reference  shall  have 
been  made  by  any  such  rule  or  order  as  aforesaid,  fi,  e.  by  rule  of  court, or 
judge's  order,  or  order  of  Nisi  Prius  in  any  action,~\(r)  or  by  any  sub- 
mission containing  such  agreement  as  aforesaid,  [i.  e.  that  the  submission 
shall  be  made  a  rule  of  any  of  his  Majesty'' s  courts  of  record, ~](s)  it  shall  be 
lawful  for  the  court  by  which  such  rule  or  order  shall  be  made,  or  which 
shall  be  mentioned  in  such  agreement,  or  for  any  judge,  by  rule  or  order  to 
be  made  for  that  purpose,  to  command  the  attendance  and  examination  of 
*any  person  to  be  named,  or  the  production  of  any  documents  to  be  rs,79-i 
mentioned  in  such  rule  or  order;  and  the  disobedience  to  any  such  L  -" 
rule  or  order  shall  be  deemed  a  contempt  of  court,  if  in  addition  to  the  ser- 
vice of  such  rule  or  order  an  appointment  of  the  time  and  place  of  attend- 
ance in  obedience  thereto,  signed  by  one  at  least  of  the  arbitrators,  or  by 
the  umpire,  before  whom  the  attendance  is  required,  shall  also  be  served 
either  together  with  or  after  the  service  of  such  rule  or  order;  provided 
always,  that  every  person  whose  attendance  shall  be  so  required  shall  be 
entitled  to  the  like  conduct  money,  and  payment  of  expenses,  and  for  loss  of 
time,  as  for  and  upon  attendance  at  any  trial:  provided,  also,  that  the  appli- 
cation made  to  such  court  or  judge  for  such  rule  or  order  shall  set  forth  the 
county  where  the  witness  is  residing  at  the  time,  or  satisfy  such  court  or 


(?)  Spence  v.  Eastern  Counties  Railway  Company,  7  Dovvl.  697. 
(k)  8  &  9  Vict.  c.  18,  s.  33.     See  Appendix  of  Statutes. 

(I)  8  &,  9  Vict.  c.  20,  s.  134.     Sec  Appendix  of  Statutes. 

(II)  Bradshaw  v.  E.  &  W.  India  Dock,  \,c,  Railw.  Cy.  June  2,  1848. 
(in)  Webb  v.  Taylor,  1  D.  .V  L.  676. 

(n)  Wainsell  v.  Southwood,  4  M.  &  R.  359  ;   Hall  v.  Ellis,  9  Sim.  530. 

(o)  Webb  v.  Taylor.  1  D.  &  !-.  C76.  (p)  Hall  v.  Ellis,  9  Sim.  530. 

(q)  The  Irish  Act,  3  &  4  Vict.  c.  105,  s.  61,  has  like  provisions. 

(r)  3  &  4  W.  IV.  c.  42,  s.  39.  (s)  3  &  4  \V.  IV.  c.  42,  s.  39. 
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judge  that  such  person  cannot  be  found  :  provided,  also,  that  no  person 
shall  be  compelled  to  produce  under  any  such  rule  or  order  any  writing  or 
other  document  that  he  would  not  be  compelled  to  produce  at  a  trial,  or  to 
attend  at  more  than  two  consecutive  days  to  be  named  in  such  order." 

When  it  is  necessary  to  resort  to  the  compulsory  process  given  by  the 
statute,  the  order  for  the  attendance  of  witnesses  may  be  obtained,  either 
upon  motion  in  court  on  affidavits,  or  from  a  judge  at  chambers  on  an  affi- 
davit or  memorandum  signed  by  the  solicitor  of  the  party  who  requires  the 
evidence.  The  affidavits  or  memorandum  should  set  forth  the  existence  of 
the  reference,  either  shortly  or  by  verifying  a  copy  of  the  submission,  the 
name  of  the  witness,  the  county  in  which  he  is  residing  at  the  time,  or  if 
his  residence  be  not  known,  should  set  out  facts  to  satisfy  the  court  that  he 
cannot  at  present  be  found.  If  a  document  be  required  to  be  produced,  it 
should  be  properly  described  as  in  a  subpcena  duces  tecum.  It  should  also 
be  stated  that  the  attendance  of  the  witness  or  the  production  of  the  docu- 
ment is  material.  There  should  be  annexed  to  the  affidavit  or  memoran- 
dum, and  verified  by  it,  a  copy  of  the  written  appointment  by  the  arbitrator 
of  the  place  of  meeting  and  of  the  day  or  days  (not  exceeding  two  consecu- 
r*i7il  lively)  on  which  *the  witness  is  required  to  attend,  or  the  effect  of 
L  -•  the  appointment  should  be  concisely  stated  in  the  affidavit  or  memo- 
randum itself.(/) 

As  the  court,  in  granting  an  order  for  the  attendance  of  witnesses,  acts  in 
a  ministerial  rather  than  in  a  judicial  capacity,  the  rule  is  absolute  in  the 
first  instance,  when  the  order  of  reference  has  been  made  a  rule  of  court. (m) 

When  the  judge's  order  or  rule  of  court  for  the  attendance  of  the  witness 
is  obtained,  a  copy  of  it,  and  also  of  the  appointment,  should  be  served  upon 
the  witness  a  reasonable  time  before  the  day  fixed  for  the  attendance,  the 
originals  being  at  the  same  time  shown  to  him,  and  a  sum  sufficient  for  his 
expenses  and  loss  of  time  being  paid  or  tendered  to  him  at  the  same  time. 
If  the  witness  do  not  attend  pursuant  to  the  rule  or  order,  he  will  be  guilty 
of  a  contempt  of  court,  and  liable  to  an  attachment. (x) 

The  provisions  of  this  statute  do  not  apply  to  the  courts  of  equity.  For 
where  application  was  made  in  Chancery  to  compel  the  attendance  of  some 
witnesses  before  an  arbitrator  to  whom  a  suit  had  been  referred  by  order  of 
Chancery,  the  motion  was  refused  by  the  Vice-Chancellor  (Shad well)  on 
the  ground  that  considering  the  preamble,  and  looking  at  the  whole  Act 
together,  it  must,  with  the  exception  of  one  single  isolated  section,  be  taken 
as  having  reference  to  courts  of  law  only;  and  the  submissions  to  arbitra- 
tion mentioned  in  sections  39,  40,  41,  must  be  deemed  to  have  reference 
solely  to  courts  of  law;  consequently,  that  the  Court  of  Chancery,  as  a 
court  of  equity,  could  not  interfere,  especially  as  the  subject  of  the  parti- 
cular reference  was  not  one  cognizable  on-  the  common  law  side  of  that 
court,  (y) 

The  court  or  a  judge  has  no  authority  under  this  section  to  make  an 
order  for  the  attendance  of  witnesses  when  the  submission  is  on  a  verdict 

(«)  Jarman  &  Rythcwood,  Convey,  vol.  3,  p.  59,  3rd  Ed. ;  Archb.  Pract.  1229,  7th  Ed. 
Sec  the  Appendix  of  Forms  for  the  forms  of  the  affidavit  and  memorandum. 
(w)  Guarantee  Society  &  T'^vy,  In  re,  1  I).  &,  L.  907. 
\x)  Archb.  1229,  7th  Ed.  (y)  Hall  v.  Ellis,  9  Sim.  530. 
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taken  at  Nisi  Prius,  but  no  order  *of  Nisi  Prius  has  been  drawn  r*,7t--| 
up;^z)  or  when  it  is  by  deed,  which  does  not  contain  a  consent  L  -J 
clause  for  making  it  a  rule  of  court  within  the  9  &  10  W.  III.  c.  15;  and 
if  an  order  has  been  made  in  such  cases  the  court  will  set  it  aside  on  the 
motion  of  a  party  to  the  submission,  although  the  witnesses  themselves  do 
not  make  any  application  to  have  it  rescinded. (a) 

The  above  section  applies  only  to  witnesses,  and  not  to  parties  to  the  sub- 
mission, when  called  upon  to  produce  documents.  Over  the  latter,  however, 
when  the  submission  is  made  a  rule  of  court,  the  court  in  general  possesses 
authority  independently  of  the  statute,  by  virtue  of  the  parties'  own  agree- 
ment in  the  submission  to  produce  all  documents. (6) 

IV.  Parties  attending  the  arbitrator  privileged  from  arrest.'] — The 
power  of  compelling  the  attendance  of  witnesses  gives  to  the  proceedings  of 
an  arbitrator,  even  though  no  action  is  pending,  a  judicial  character,  and 
protects  the  parties,  the  attorneys,  and  the  witnesses  appearing  before  him 
from  arrest,  eundo  morando  et  redeundo,  in  the  same  manner  as  on  a  trial 
at  law.(c)  But  there  is  no  protection  in  cases  not  within  the  statute,  where 
the  witness  could  not  be  compelled  to  attend.  A  voluntary  attendance, 
however,  when  the  attendance  might  be  enforced,  does  not  deprive  him  of 
his  privilege.(rf) 

The  protection  extends  during  the  adjournment  of  an  arbitration  from  one 
period  to  another  of  the  same  day,  or  when  the  adjournment  is  from  day  to 
day,  but  not  when  many  days  are  to  elapse  before  the  next  meeting. (e) 

*V.  Examination  of  the  witnesses  on  oath.'] — Most  orders  of  re-  r#17fi-i 
ference  require  that  the  witnesses  shall  give  their  evidence  on  oath.  L  -1 
When  such  is  the  case,  the  arbitrator  is  not  at  liberty  to  receive  testimony 
given  without  that  sanction,  except  by  consent  of  the  parties. (f)  By  not 
persisting  at  the  time  of  examination  in  requiring  that  the  witness  should  be 
sworn,  a  party  will  be  taken  to  have  assented  to  the  omission  of  the  oath. 
Even  where  the  defendant  objected  that  a  witness  tendered  by  the  plaintiff 
could  not  be  examined  as  he  had  not  been  sworn  before  a  judge,  but  the 
objection  being  overruled  by  the  arbitrator,  afterwards  called  witnesses  in 
answer  who  gave  their  testimony  unsworn,  he  was  taken  not  only  to  have 
waived  any  right  to  object,  but  to  have  acquiesced  in  the  course  pur- 
sued, (g-) 

If  the  submission  run,  that  the  arbitrator  "shall  be  at  liberty,  if  he  shall 
think  fit,  to  examine  the  parties  and  their  respective  witnesses  on  oath,"  it 

(«)  Curtis  v.  Bligh,  3  Jur.  1152.  (a)  Woodcraft  &  Jones,  In  re,  9  Dowl.  538. 

(b)  Arbuckle  v.  Price,  4  Dowl.  174. 

'c)  Webb  v.  Taylor,  1  D.  &.  L.  67G ;  Spence  v.  Stuart,  3  East,  89  ;  Randal  v.  Gurney,  3 
B.  &  A.  252 ;  S.  C.  1  Chitt.  Rep.  679  ;  Ricketts  v.  Gurney,  7  Price,  G99 ;  S.  C.  1  Chitt. 
Rep.  682  ;  Moore  v.  Booth,  3  Ves.  350. 

(d  )  Webb  v.  Taylor,  1  D.  &.  L.  676. 

(e)  Spencer  v.  Newton,  6  A.  &  E.  623  ;  Temple,  Ex  parte,  2  V.  &  B.  395 ;  Russell,  Ex 
parte,  1  Rose,  278. 

(/)  Ridoatv.  Pye,  1  B.  &  P.  691. 

(g)  Allen  v.  Francis,  9  Jur.  691  ;  S.  C.  4  D.  &  L.  607,  n. ;  Smith  v.  Sparrow,  16  L.  J., 
Q.  B.  139  ;S.C.4D.&  L.  604. 
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is  left  to  the  option  of  the  arbitrator  whether  he  will   examine  them  on  oath 
or  not,  although  one  of  the  parlies  require  the  witnesses  to  be  sworn. (/*) 

As  before  the  recent  statute(t)  the  arbitrator  had  no  power  to  administer 
an  oath, (A')  it  was  usual,  when  a  cause  was  referred  at  Nisi  Prius,  and  the 
witnesses  were  in  court,  for  each  attorney  to  write  down  the  names  of  his 
witnesses,  together  with  the  name  of  the  cause,  upon  a  piece  of  paper,  and 
give  it  to  the  crier  of  the  court,  who  would  thereupon  swear  the  witnesses. 
In  other  cases,  when  the  submission  contained  a  clause  for  making  it  a  rule 
of  court,  or  when  the  reference  was  by  rule  of  court,  or  judge's  order,  a  simi- 
lar list  was  made  out,  stating  also  whether  the  persons  to  be  sworn  were 
parties  or  only  witnesses.     It  was  taken  to  the  judge's  chambers,  or  to  the 

court   at  Westminster,  and   the    *judge's  cleric  had  the  witnesses 

L  '  j  sworn,  and  gave  a  memorandum  to  that  effect  signed  by  the 
judge.(/) 

It  should  be.  observed,  that  witnesses  who  are  to  give  viva  voce  evidence 
before  the  arbitrator  cannot  be  sworn  before  a  commissioner  for  taking 
affidavits,  even  when  the  submission  by  judge's  order  provides  for  their 
being  sworn  before  a  judge  or  before  a  commissioner  dull/  authorised. 
Such  a  submission  under  the  old  law  would  not  warrant  the  arbitrator, 
when  himself  a  commissioner  for  taking  affidavits,  to  administer  an  oath  to 
the  witnesses.  It  is  very  doubtful  if  the  Court  of  Queen's  Bench  has  any 
power,  in  an  order  of  reference,  to  authorize  their  commissioners  for  taking 
affidavits  to  swear  the  witnesses  on  an  arbitration. (m) 

The  course  above  pointed  out  as  the  old  practice  may  still  be  pursued  ; 
though  it  is  not  necessary,  since  the  slat.  3  &  4  W.  IV.  c.  42,  s.  41,  which 
enacts,  "that  when  in  any  rule  or  order  of  reference,  or  in  any  submission 
to  arbitration  containing1  an  agreement  that  the  submission  shall  be  made  a 
rule  of  court,  it.  shall  be  ordered  or  agreed  that  the  witnesses  upon  such 
reference  shall  be  examined  upon  oath,  it  shall  be  lawful  for  the  arbitrator, 
or  umpire,  or  any  one  arbitrator,  and  he  or  they  are  hereby  authorized  and 
required  to  administer  an  oath  to  such  witnesses,  or  to  take  their  affirma- 
tion in  cases  where  affirmation  is  allowed  by  law  instead  of  oath  ;  and  if 
upon  such  oath  or  affirmation  any  person  making  the  same  shall  wilfully 
and  corruptly  give  any  false  evidence,  every  person  so  offending  shall  be 
deemed  and  taken  to  be  guilty  of  perjury,  and  shall  be  prosecuted  and  pun- 
ished accordingly." 

The  more  usual  and  convenient  course  now  is,  to  have  the  witnesses 
sworn  before  the  arbitrator  at  the  meeting  at  which  they  attend  to  give  their 
evidence. 

The  power  given  by  the  statute  is  not  taken  away  by  a  clause  in  the  sub- 

_„, .  mission  ordering1  that  the  witnesses  shall  be  *sworn   before  a  iud^e 

L  J  or  commissioners;  for  unless  the  submission  is  distinctly  restric- 
tive the  arbitrator  retains  a  concurrent  jurisdiction  to  administer  the 
oath.(n) 

(h)  Smith  v.  Ooff,  3  D.  k  I..  47.  (0  3>t4  W.  IV.  c.  42,  s.  41. 

(k)  Street  v.  Rigby,  G  Vcs.  815  ;  Wellington  v.  M'Intosh,  2  Atk.  5G ) ;  Halfhide  v.  Fcn- 
ning,  2  Bro.C.C.336. 

(I,  Archbold's  Practice,  vol.  2,  p.  1"3^7,  7th  Ed. 

(,„)  R.  v.  Hanks,  ■'(  C.  &  P.  419;  R.  v.  Norman,  1  Wila.  7. 

(n)  Hodsoll  v.  Wise,  4  M.,t  W.  5.'iG;  S.  C.  Sub  nomine  Hodson  v.  Wilde,  7  Dtivvl.  15  ; 
James  v.  Altvvood,  5  liing.  N.  C.  6-28. 
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By  the  enactments  of  The  Lands'  Clauses  Consolidation  Act,  1845,"(o) 
"  The  Railways'  Clauses  Consolidation  Act,  1845,"(/>)  and  »  The  Compa- 
nies' Clauses  Consolidation  Act,  1845, "(7)  arbitrators  or  umpires  appointed, 
under  those  statutes  "may  examine  the  parties  or  their  witnesses  on  oath, 
and  administer  the  oaths  necessary  for  that  purpose." 

No  particular  form  of  words  is  necessary  to  make  the  oath  good  in  law.(r) 
In  the  case  of  an  ordinary  reference,  if  the  submission  provide  "so  that 
the  witnesses  be  examined  on  oath,"  the  award  will  be  set  aside  if  affidavits 
be  read.(s)  It  may  here  properly  be  noticed  that  when  a  cause  or  other 
matter  is  referred  by  rule  of  court  to  the  master,  he  is  authorized  to  receive 
affidavits  only,  and  not  viva  voce  evidence,  unless  the  court  specially 
empower  him  so  to  do.(/) 

VI.  Duty  of  the  arbitrator  to  hear  the  evidence.'] — The  arbitrator  should 
hear  all  the  evidence  material  to  the  question  which  the  parties  choose  to  lay 
before  him,  as  on  a  trial  before  a  jury.  It  is  said  he  may  exercise  some 
discretion  as  to  the  quantity  of  evidence  he  will  hear;(?/)  but  declining  to 
receive  evidence  on  any  matter  is,  under  ordinary  circumstances,  a  delicate 
step  to  take,  for  the  refusal  to  receive  proof  where  proof  is  necessary  is  fatal 
to  the  award.(#) 

*In  order  that  the  above  statement  may  not  give  rise  to  any  mis-  r#]70-i 
conception,  it  may  here  be  proper  to  call  attention  to  the  wide  dis-  L  J 
tinction  in  principle  between  refusing  to  hear  evidence  on  any  particular 
matter,  and  rejecting  a  piece  of  evidence  deemed  by  the  arbitrator  inadmis- 
sible, for  we  shall  see  further  on,  that  the  exercise,  of  the  arbitrator's  judg- 
ment in  receiving  or  rejecting  evidence  according  to  his  opinion  as  to  its 
admissibility  is  not  open  to  review.Q/) 

In  order  to  make  out  a  case  entitling  the  party  to  impeach  the  award,  the 
witnesses  must  be  distinctly  tendered  to  the  arbitrator  for  hearing.  It  is 
not  enough  to  put  an  abstract  proposition  to  an  arbitrator,  and  upon  his 
answer  to  decline  to  give  evidence  or  prefer  a  claim.  The  party  should 
tender  a  specific  case  and  specific  evidence. (z) 

If  an  arbitrator  to  whom  an  action  for  not  repairing  a  house  has  been 
referred,  make  his  award  on  a  view  of  the  premises  without  calling  the 
parties  before  him,  the  court  will  set  aside  the  award  ;  for  though  the  pre- 
mises may  almost  tell  their  own  tale,  yet  there  may  be  other  facts  which 
ought  to  be  inquired  into,  such  as  payments  by  the  party,  or  excuses  for 
not  repairing. («) 

Still  less  can  an  award  stand  where  the  arbitrator  hears  one  side  only. (6) 
A  coachmaker  to  whom  it  was  referred  to  determine  whether  a  phaeton 
was  built   in   accordance  with  a  contract,  after   inspection  of  the  phaeton 

(0)  8  &  9  Vict.  c.  18,  s.  32.     Sec  the  Appendix  of  Statutes. 

(p)  8  <fc  9  Vict,  c  20,  s.  133.     See  Appendix  of  Statutes. 

(«/)  8  &.  9  Vict.  c.  16,  s.  132.     See  Appendix  of  Statutes. 

(r)  See  the  forms  of  oaths  and  affirmations  in  the  Appendix  of  Forms. 

(s)  Banks  v.  Banks,  1  Gale,  46.  (0  Noy  v.  Reynolds,  4  N.  &.  M.  483. 

(w)  Nickalls  v.  Warren,  6  Q.  B.  615  ;  per  Ld.  Dcnman,  C.  J.  618. 

(x)  Johnston  v.  Cheape,  5  Dow.  247. 

(y)  See  P.  2,  ch.  4,  s.  1,  d.  12. 

(z)  Craven  v.  Craven,  7  Taunt.  644  ;  Grazebrook  v.  Davis,  5  B.  &  C.  534. 

(a)  Anon.  2  Chitt.  Rep.  44.  (6)  Braddick  v.  Thompson,  8  East,  344. 
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refused  to  examine  the  witnesses  tendered  by  the  plaintiff,  though  he  heard 
the  defendant's  witnesses.  He  was  held  bound  to  have  received  the  testi- 
mony of  the  plaintiff's  witnesses,  however  little  he  might  have  thought 
that  their  evidence  would  make  him  alter  the  opinion  he  had  formed  by  the 
inspection,  (c) 

Even  when  the  refusal  to  hear  one  side  is  not  wilful,  the  award  will  be 
bad.  For  where  the  arbitrator  thought  it  necessary  before  decision  to  have 
r*1ftffl  t^16  admission  of  the  parties  *io  writing  that  they  had  nothing  further 
L  J  to  offer,  and  that  they  desired  a  decision  on  the  case  as  it  stood,  and 
was  led  to  believe  that  a  letter  to  that  effect,  signed  by  all  the  parties,  was 
in  the  hands  of  the  clerk  to  the  submission,  (the  reference  being  on  a  Scotch 
submission,)  and  stated  on  the  face  of  the  award  that  he  had  considered 
that  letter,  and  it  afterwards  appeared  that  one  of  the  parties  had  made  no 
such  admission,  and  had  signed  no  such  letter,  and  had  material  evidence 
still  to  produce,  and  on  that  account  applied  to  the  court  to  have  that  award 
set  aside  ;  it  was  held  by  the  House  of  Lords  reversing  the  decision  of  the 
Court  of  Session  that  the  award  ought  not  to  stand,  and  Lord  Eldon  said, 
"  By  the  great  principles  of  eternal  justice,  which  is  prior  to  all  these  acts 
of  sederunt,  regulations,  and  proceedings  of  court,  it  is  impossible  that  an 
award  can  stand  where  the  arbitrator  hears  one  party  and  refuses  to  hear 
the  other."(d) 

But  when  the  submission  recited  that  the  arbitrator  was  appointed  on 
account  of  his  skill  and  knowledge  of  the  subject,  and  one  of  the  parties 
brought  before  him  a  statement  of  certain  facts  which  he  alleged  to  be 
material,  and  offered  to  support  by  proof,  the  House  of  Lords  held  the 
arbitrator  justified  in  refusing  to  receive  it,  if,  taking  all  the  matters  alleged 
to  be  facts  into  consideration,  yet  having  his  own  local  knowledge  to  guide 
him,  and  all  the  circumstances  in  his  view,  he  felt  that  such  facts  would 
have  no  effect  upon  his  determination. (e) 

On  a  general  reference  by  an  executor  respecting  differences  between  his 
testator  and  a  third  person,  an  arbitrator  is  not  justified  in  rejecting  evidence 
offered  by  the  executor  to  show  that  he  has  no  assets  to  meet  the  demand 
upon  his  testator's  estate. (/) 

The  arbitrator  should  be  careful  not  to  mislead  the  parties  into  a  suppo- 
sition that  the  case  is  still  open,  and  then  unexpectedly  to  make  his  award. 
r*1fin  ^"or  '^  l^e  ar^'tralor'  after  *promising  to  hear  some  witnesses,  make 
L  J  his  award  without  calling  them,  or  giving  notice  that  he  shall  not 
examine  them  ;(»•)  or  if,  after  declaring  that  he  can  take  no  further  proceed- 
ings in  the  reference  till  some  books  of  account  have  been  looked  into  and 
examined,  make  his  award  without  giving  notice  to  the  parties  that  he  has 
found  the  inspection  of  the  books  unnecessary, (/*)  the  award  will  be  set 
aside. 

If,  though  there  has  been  some  needless  delay,  an  arbitrator  does  not  give 
the  party  who  has  caused  it  proper  opportunity  to  go  into  his  case,  but 
makes  his  award  too  hastily,  without  giving  the  party  due  notice  of  his 
intention  to  do  so,  the  court  will  set  the  award  aside. (i)     Where  a  party 

(c)  Phipps  v.  Ingram,  3  Howl.  CC9.  (<1)  Sharpe  v.  Bickcrdyko,  3  Dow.  102. 

(c)  Johnston  v.  Cheape,  .r)  Dow.  247.  (/)  Kiddell  v.  Sutton,  5  Bing.  200. 

(ff)   ESarle  v.  Stocker,  2  Vein.  251.  (//)  Popper  v.  Gorham,  4  Moore,  148. 

(i)  Doddington  v.  Hudson,  1  Bing.  384;  Gladwin  v.  Chilcote,  D  Dowl.  550;  Bcding- 
ton  v.  Soutliall,  4  Price,  232. 


POWER     AND      DUTY      BEFORE      AWARD.  173 

desired  the  arbitrator  to  defer  making  his  award  until  he  should  satisfy  him 
as  to  some  things  which  the  arbitrator  took  to  be  against  him,  as  this  was 
within  two  or  three  days  before  the  time  for  making  the  award  was  out,  the 
arbitrator  refused  his  request,  and  made  his  award,  yet  as  it  seemed  there 
was  a  just  ground  for  the  plaintiff's  desire  to  be  heard,  though  it  did  not 
appear  the  plaintiff  was  ready  to  be  heard  within  the  time,  the  court  set 
aside  the  award. (k) 

But  where  it  was  agreed  that  a  certain  meeting  should  be  the  last,  and 
that  all  the  evidence  on  both  sides  should  be  produced,  and  the  defendant 
afterwards  applied  to  the  arbitrator  for  another  hearing,  alleging  that  he  was 
in  possession  of  fresh  evidence  to  rebut  the  effect  of  certain  accounts  put  in 
evidence  by  the  plaintiff'  at  the  last  meeting,  and  the  arbitrator  refused  the 
hearing,  and  made  his  award  without  any  more  evidence,  the  court  declined 
to  interfere,  saying  that  the  arbitrator  might  use  his  own  discretion  whether 
he  would  grant  another  meeting  or  not.(/) 

As  a  general  practice,  the  arbitrator  should  carefully  take  notes  in  writing 
of  everything  material  stated  by  the  witnesses,  *in  order  that  he  f.  -, 
may  be  enabled  to  do  full  justice  between  the  parties,  by  going  L 
over  the  whole  collectively  and  deliberately,  by  accurately  comparing  what 
a  witness  says  at  first  with  what  he  admits  on  cross-examination,  and  what 
one  witness  states  with  what  a  second  witness  deposes  to.  Even  if  the 
case  is  so  short  that  the  arbitrator  can  safely  trust  to  carrying  all  the  evidence 
in  his  head,  it  is  advisable  that  there  should  be  written  minutes  of  the  evi- 
dence in  case  any  ulterior  proceeding  be  taken  on  the  award,  and  the  arbi- 
trator be  required  to  give  information  respecting  the  proceedings  before 
him. 

VII.  Power  of  the  arbitrator  to  examine  the  parties.-] — The  arbitrator 
is  often  empowered  by  the  submission  to  examine  the  parties  themselves  on 
oath.  Indeed,  in  many  cases  justice  cannot  be  attained  without  it.  Where 
he  has  power  to  examine  the  parties,  it  was  decided  in  an  old  case  that  he 
might  waive  an  objection  taken  to  the  competence  of  a  witness  that  he  had 
such  an  interest  that  he  ought  to  have  been  made  a  party  to  the  cause 
referred. (m) 

It  does  not  seem  that  there  is  any  express  decision  as  to  the  power  of  the 
arbitrator  to  allow  a  party  to  give  evidence  as  a  witness  in  support  of  his 
own  case,  when  the  submission  is  silent  on  the  subject,  and  the  opponent 
objects  to  his  testimony  being  received  ;  Wightman,  J.,  however,  expressed 
an  opinion  that  receiving  his  evidence  in  such  a  case  would  be  objectionable 
on  principle,  and  an  excess  of  authority  in  the  arbitrator,  especially  where, 
as  in  the  case  before  him,  the  opponent  was  an  executor,  and  not  likely  to 
be  personally  cognizant  of  the  transactions  on  which  the  claims  against  his 
testator's  estate,  the  subject  of  the  reference,  were  founded.  He  did  not, 
however,  feel  called  upon  then  to  decide  the  point,  as  before  the  reference 
was  entered  into  the  defendant,  the  executor,  had  expressly  refused  to  allow 
the  plaintiff  to  be  examined,  and  the  usual  clause  *empowering  the  .,..„-, 
arbitrator  to  examine  the  parties  had,  in  consequence,  been  by  con-  *■         J 

(k)  Spettigue  v.  Carpenter,  3  P.  W.  361. 

(I)  Ringer  v.  Joyce,  1  Marsh.  404.    See  Hall  v.  Anderton,  In  re,  8  Dowl.  326. 

(m)  Lloyd  v.  Archbowle,  2  Taunt.  323. 
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sent  struck  out  of  the  order  of  reference.  Notwithstanding  this,  the  plain- 
tiff'tendered  himself  as  a  witness  to  prove  his  own  case,  and  though  objected 
to  by  the  defendant,  was  received  by  the  arbitrator,  who  conceived  that  he 
had  a  discretionary  power  of  examining  the  parties,  as  the  order  of  refer- 
ence did  not  prohibit  such  a  course.  Under  these  circumstances,  Wi^ht- 
man,  J.,  held  that  as  it  was  clear  the  defendant  never  would  have  consented 
to  the  reference,  had  he  not  concluded  that  the  plaintiff  would  not  be 
examined,  the  examining  the  plaintiff  in  his  own  favour  was  such  a  fraud 
on  the  defendant,  as  to  entitle  him  to  have  the  award  based  on  such  evidence 
set  aside,  and  that  the  defendant  had  not  waived  his  right  to  obiect,  by 
cross-examining  the  plaintiff"  with  a  view  to  prove  a  set-off,  when  despite 
his  protest  the  arbitrator  had  allowed  the  plaintiff  to  give  evidence.  But, 
he  added,  had  the  defendant  tendered  himself  for  examination,  he  should 
have  taken  that  to  have  been  such  an  acquiescence  in  the  course  pursued, 
as  would  have  disqualified  him  from  relying  on  the  admission  of  the  plain- 
tiff's testimony  as  an  objection  to  the  award. (n) 

If  the  submission,  as  is  usual,  provide  that  the  arbitrator  shall  have  power 
to  examine  the  parlies  "if  he  shall  think  Jit"  a  party  cannot  compel  the 
arbitrator  to  receive  his  evidence. (0)  For  the  arbitrator  has  a  general  dis- 
cretion as  to  whether  he  will  examine  either  or  both  of  the  parties,  and  as 
to  what  parts  of  the  case  he  will  confine  their  evidence,  whether  he  will 
allow  them  to  be  witnesses  in  their  own  favour  to  support  their  own  case, 
or  whether  he  will  make  the  reference  a  substitute  for  a  bill  of  discovery, 
and  examine  them  only  so  far  as  to  compel  them  to  admit  the  truth  in  favour 
of  their  opponents. (p) 

-.  *In  practice  many  cases  are  referred  for  the  express  purpose  of 
L  -1  having  the  parties  to  the  suit  examined,  which  cannot  be  done  in  a 
court  of  law. (y)  If  a  transaction  take  place  between  the  parties  alone,  it  is 
often  obvious  that  they  must  be  examined,  in  order  to  obtain  any  evidence 
respecting  it.  But  if  other  persons  were  present,  who  are  not  called  before 
the  arbitrator,  it  is  very  dangerous  to  allow  a  party's  own  statement  to  supply 
the  want  of  their  evidence.  In  order,  therefore,  to  compel  a  party  to  ex- 
haust all  other  means  of  proof,  it  has  been  recommended,  that  when  appli- 
cation is  made  to  the  arbitrator  to  allow  a  party  to  give  evidence  in  his  own 
favour,  not  to  decide  at  once  whether  he  will  receive  his  testimony,  but  to 
say  that  he  will  decide  when  the  applicant  shall  have  closed  his  case  entirely. 
The  keeping  him  in  uncertainty  will  compel  him  to  call  all  his  witnesses, 
and  thus  prevent  his  substituting  his  own  biassed  statement  for  the  evidence 
of  a  more  impartial  witness,  who  might  give  a  different  colour  to  the  tran- 
saction in  question. 

By  the  special  provisions  of  the  Lands'  Clauses  Consolidation  Act,  1845,(r) 
The  Railways'  Clauses  Consolidation  Act,  1845,(6)  and  The  Companies' 
Clauses  Consolidation  Act,  1845, (/)  the  arbitrators  or  umpire,  on  references 

(n)  Smith  v.  Sparrow,  16  I/.  J.,  Q.  B.  139  ;  S.  C.  i  D.  &  L.  C04. 

(o)  Scales  v.  Bast  London  Waterworks,  1  [-lodges,  91. 

[p)  Wells  v.  Benskin,  9  M.  &  W.  45;  Morgan  v.  Morgan,  1  Dowl.  611;  Kecne  v. 
Deeble,  3  \i.  &  C.  491  ;  Warne  v.  Bryant,  3  B.  &,  C.  590;  Morgan  v.  Williams-,  2  Dowl. 
1 23.  (7)  Warne  v.  Bryant,  3  B.  &.  C.  599. 

(r)  8  &  9  Vic.  c.  I*,  B.  32.     See  Appendix  of  Statutes. 

{$)  8  &  9  Viet.  e.  20,  B.  133.     See  Appendix  of'Statutcs. 

{I)  8  &.  9  Viet.  e.  16,  B.  13:2.     Sec  Appendix  of  Statutes. 
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under  those  acts,  have  power  to   examine   the   parties   on    cath,  and   may- 
administer  the  oath  for  that  purpose. 

VIII.  Power  of  the  arbitrator  to  call  for  documents.'] — A  provision  is 
general!}'  inserted  in  orders  of  reference,  that  the  parties  shall  produce 
before  the  arbitrator  all  books,  papers,  deeds,  and  writings,  relating  to  the 
matters  in  difference  between  them,  as  the  arbitrator  shall  require.  Com- 
pliance with  the  arbitrator's  demand  for  production  will  be  enforced  by 
attachment,  (u) 

*If  on  a  general  reference  the  arbitrator  call  for  certain  books  of  rVlfis;-i 
account,  it  is  no  answer  for  the  party  who  is  ordered  to  produce  L  -I 
them,  to  say  that  they  relate  to  accounts  long  since  settled,  and  not  now 
matters  in  dispute,  for  the  arbitrator  is  for  this  purpose  to  determine  what 
are  the  matters  in  dispute. (a?) 

In  references  under  "  The  Lands'  Clauses  Consolidation  Act,  1845, Q/) 
"The  Railways'  Clauses  Consolidation  Act,  1845, "(z)  and  "The  Com- 
panies' Clauses  Consolidation  Act,  1845,"(«)  the  arbitrators,  or  the  umpire, 
are  empowered  to  call  for  the  production  of  any  documents  in  the  possession 
or  power  of  either  party,  which  he  or  they  may  think  necessary  for  deter- 
mining the  question  in  dispute. 

IX.  Duty  of  the  arbitrator  to  receive  no  evidence  unless  both  parlies  are 
present.] — An  arbitrator  can  hardly  be  too  scrupulous  in  guarding  against 
the  possibility  of  being  charged  with  not  dealing  equally  with  both  parties. 
Neither  side  can  be  allowed  to  use  any  means  of  influencing  his  mind  which 
are  not  known  to,  and  capable  of  being  met  and  resisted  by  the  other.  As 
much  as  possible  the  arbitrator  should  decline  to  receive  private  communi- 
cations from  either  litigant  respecting  the  subject-matter  of  the  reference. 
It  is  a  prudent  course  to  make  a  rule  of  handing  over  to  the  opponent  all 
written  statements  sent  to  him  by  a  party,  and  to  take  care  that  no  kind  of 
communication  concerning  the  points  under  discussion  be  made  to  him, 
without  giving  information  of  it  to  the  other  side.(i) 

Except  in  the  few  cases  where  exceptions  are  unavoidable,  as  where  the 
arbitrator  is  justified  in  proceeding  exparte,  both  sides  must  be  heard,  and 
each  in  the  presence  of  the  other.  However  immaterial  the  arbitrator  may 
deem  a  point  to  be,  he  should  be  very  careful  not  to  examine  a  *  party  rinsR-t 
or  a  witness  upon  it,  except  in  the  presence  of  the  opponent. 

The  smallest  irregularity  in  this  respect  is  often  fatal  to  the  award. (c) 
Where  some  witnesses  attended  before  the  arbitrator  to  give  evidence  on 
behalf  of  the  defendant,  and  he,  notwithstanding  the  parties,  pursuant  to  his 
recommendation,  had  agreed  to  produce  no  more  evidence,  received  the  tes- 
timony of  these  witnesses,  the  parlies  and  solicitors  on  both  sides  being 
absent,  Lord  Eldon  set  aside  the  award,  on  the  ground  that  the  evidence 
had  been  improperly  admitted,  although  the  arbitrator  swore  that  the  evi- 

(«)  Arbuekle  v.  Price,  4  Dowl.  174.  (*)  Ibid. 

{y)  8  &,  9  Vict.  c.  18,  s.  32.     See  Appendix  of  Statutes. 

(2)  8  &  9  Vic.  c.  20,  s.  133.     Sec  Appendix  of  Statutes. 

(a)  8  &,  9  Vic.  c.  16,  s.  132.    Sec  Appendix  of  Statutes. 

(6)  Harvey  v.  Shelton,  7  Beav.  455;  S.  C.  13  L.  J.,  Ch.  406. 

(c)  Harvey  v.  Shelton,  7  Beav.  455  ;  S.  C.  13  L.  J.,  Ch.466  ;  Hick,  In  re,  8  Taunt.  694. 
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dence  thus  received  had  had  no  effect  on  his  award, (</)  the  learned  judge 
being  of  opinion  that  no  court  should  permit  an  arbitrator  to  decide  so  deli- 
cate a  matter,  as  whether  a  witness  examined  in  the  absence  of  one  of  the 
parties  had  an  influence  on  him  or  not.(e) 

But  this  rule  has  not  always  been  strictly  adhered  to,  for  in  two  instances 
it  has  been  held  by  the  Court  of  Common  Pleas,  that  if  the  arbitrator  re- 
examined a  witness  after  the  case  on  both  sides  was  closed,  and  the  plain- 
tiff's attorney  gone  away,  the  circumstance  would  not  induce  the  court  to 
set  aside  the  award,  although  the  arbitrator  admitted  his  judgment  had 
been  influenced  by  the  answer,  unless,  it  appeared  that  the  second  exami- 
nation of  the  witness  was  brought  about  by  the  management  of  the  opposite 

Party-(/) 

In  a  very  recent  case,  however,  the  Court  of  Queen's  Bench  stated  that 
the  two  cases  in  the  Common  Pleas  were  not  satisfactory  to  them,  and  that 
they  would  rather  abide  by  the  broad  principle  laid  down  by  Lord  Eldon 
in  Walker  v.  Frobisher,(g)  and  reiterated  in  Fetherstone  v.  Cooper.(Zi) 

In  that  case,  one  party  had  brought  an  action  for  obstructing  the  water- 
way in  front  of  their  houses,  which  faced  on  to  the  river  Thames.  The 
.,  obstruction  complained  of  ^consisted  of  a  floating  pier  composed  of 
L  J  barges.  The  other  party  indicted  the  former  for  a  nuisance,  alleg- 
ing that  an  embankment  in  front  of  the  house  was  an  encroachment  on  the 
river.  Both  the  action  and  indictment  were,  by  different  orders  of  refer- 
ence, referred  to  the  same  arbitrator,  with  power  to  order  the  removal  of 
obstructions,  and  to  regulate  the  water-way.  After  the  arbitrator  had  heard 
the  case,  and  stated  that  he  wanted  nothing  further  from  either  party,  he 
sent  for  the  deputy  water-bailiff,  who  had  been  examined  as  a  witness,  and 
questioned  him  as  to  the  means  of  giving  convenient  access  to  the  shore, 
supposing  the  embankment  removed.  No  notice  of  this  meeting  was  given 
to  either  side,  but  a  special  pleader  was  present  at  it,  who  had  acted  as  an 
advocate  for  one  of  the  parties  in  a  former  stage  of  the  reference.  One  of 
the  other  party  coming  accidentally  into  the  room,  asked  permission  to 
remain  also,  but  this  the  arbitrator  refused,  saying  that  he  had  the  special 
pleader  thereto  give  him  some  information,  by  which,  however,  his  opinion 
would  not  be  biassed. 

The  court  said,  that  though  there  was  no  imputation  on  the  motives  of 
the  arbitrator,  the  irregularity  of  his  conduct  was  fatal  to  the  validity  of  the 
award  ;  that  they  could  draw  no  line,  but  must  abide  the  general  principle, 
that  where  by  possibility  the  arbitrator's  mind  may  have  been  biassed,  the 
objection  is  fatal ;  and  that  they  must  oppose  all  attempts  to  explain,  by  the 
bearing  of  particular  parcels  of  the  evidence,  whether  the  inquiry  had,  or 
by  any  probability  might  have  had,  an  effect  on  the  decision  ;  and  as  there 
was  only  one  subject-matter,  they  set  aside  the  award,  both  upon  the 
indictment,  as  well  as  upon  the  action(i) 

On  a  later  occasion,  when  the  cases  in  the  Common  Pleas,  above  referred 
to,(/c)  were  relied  on  in  the  GLueen's  Bench,  Lord  Denman  again  intimated 

(d)  Walker  v.  Frobishcr,  C  Ves.  70.  (c)  Fetherstone  v.  Cooper,  9  Ves.  67. 

(/)  Atkinson  v.  Abraham,  1B.&P.  175 ;  Bifjnall  v.  Gale,  2  M.  &  G.  830. 

<jr)  6  Ves.  70.  (h)  U  Ves.  67. 

(i)  Dobson  v.  Groves,  6  Q.  15.  637. 

{k)  Bignall  v.  Gale,  2  M.  &  G.  830  ;  Atkinson  v.  Abraham,  1B.&P.  175. 
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that  that  court  did  not  accede  to  their  authority,  and  that  they  had  in  pre- 
ference adopted  the  *rule  laid  down  by  Lord  Eldon  at  the  commence-  .  , 
ment  of  his  career. (/)                                                                                  •- 

Though  both  the  parties  are  absent,  and  are  thus  in  a  measure  on  an 
equality,  the  course  of  examining  a  witness  in  private  cannot,  under  ordi- 
nary circumstances,  be  justified. (m) 

The  Court  of  Chancery  also  has  recently  exhibited  its  adherence  to  the 
rule  laid  down  by  Lord  Eldon. (n)  For  where  the  arbitrator  summoned 
one  of  the  parties  before  him,  to  explain  an  apparent  error  in  the  accounts, 
without  giving  any  notice  of  the  meeting  to  the  other  side,  even  though 
the  meeting  took  place  in  the  presence  of  an  accountant  employed  by  both 
sides,  the  Master  of  the  Rolls  held  that  this  was  such  a  deviation  from  the 
course  of  justice,  that  the  award  could  not  be  supported,  although  it  did 
not  appear  that  the  party  excluded  had  in  fact  been  injured  ;  and  that  the 
absent  party  was  not  precluded  from  objecting  to  this  irregularity,  by  rea- 
son of  his  having  himself  been  guilty  of  the  impropriety  of  privately  com- 
municating with  the  arbitrator,  because  it  was  not  a  question  of  mere  pri- 
vate consideration  between  two  adverse  parties,  but  a  matter  concerning  the 
due  administration  of  justice. (o) 

This  course  of  conduct,  so  fatal  to  the  award,  of  examining  one  party  in 
the  absence  of  the  other,  seems  to  have  prevailed  as  a  practice  among  mer- 
cantile arbitrators. (/>)  But  the  court,  in  the  above  instance,  strongly  repu- 
diated the  idea  that  a  different  course  is  allowable  in  the  cases  of  mercantile 
referees,  than  is  prescribed  to  all  other  arbitrators.^/) 

Notwithstanding  the  necessity  of  avoiding  in  general  any  thing  like  ex 
parte  proceedings,  it  has  been  decided  by  the  House  of  Lords  to  be  no 
objection  to  the  award,  if  the  arbitrator,  *in  the  absence  of  one  r#lftq-i 
of  the  parties,  call  in  the  other,  and  ask  him  whether  he  admits  or  L  -I 
disputes  certain  items  in  an  account,  and  merely  take  his  answer  to  that 
question,  (r) 

If  on  a  reference  it  is  arranged  that  the  accounts  should  be  referred  to 
an  accountant,  and  that  either  party  is  to  be  at  liberty  to  examine  the  books 
in  his  presence,  it  does  not  seem  objectionable  for  either  party,  when  attend- 
ing separately  before  the  accountant,  to  give  explanations  respecting  the 
items,  for  the  accountant  is  not  the  judge,  but  only  an  assistant  of  the  arbi- 
trator on  the  occasion. («) 

Though  we  have  seen  that  in  general  serious  objections  may  be  made 
to  the  proceedings,  if  a  meeting  takes  place  of  which  one  of  the  parties 
has  no  notice,  yet  if  at  a  meeting  so  held,  nothing  is  done  except  to  discuss 
the  question  of  adjournment,  and  the  meeting  is  in  fact  adjourned  without 
the  subjects  of  the  reference  being  entered  upon,  the  court,  it  seems,  will 
not  set  aside  the  award  on  the  mere  ground  of  the  party  having  had  no 
notice  of  such  a  meeting  being  held.(7) 

(I)  Plows  v.  Middleton,  6  Q.  B.  845.  (m)  Id. 

(n)  Fetherstone  v.  Cooper,  9  Ves.  67. 

(o)  Harvey  v.  Slielton,  1 3  L.  J  ,  Ch.  466 ;  S.  C.  7  Beav.  455. 

(p)  Matson  v.  Trower,  1  Ry.  &.  Moo.  17. 

(q>  Harvey  v.Shelton,  7  Beav.  455  ;  S.  C.  13  L.  J.,  Ch.  466. 

(r)  Anderson  v.  Wallace,  3  C.  &-  F.  '26.  (s)  Harvey  v.  Shelton,  7  Beav.  455. 

(/)  Morphctt,  In  re,  2  D  &  L.  967. 

January,  1849. — 12 
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X.  Waiving  objection  to  irregular  conduct  of  the  arbitrator. ~\ — Though 
the  arbitrator  may  have  been  guilty  of  some  irreguhirily  in  the  course  of 
the  reference,  it  will  not  vitiate  the  award,  if  the  conduct  of  the  parties  be 
such,  as  shows  that  they  waive  any  objections  on  account  of  it  ;  but  the 
waiver  must  be  clearly  made  out.(?/) 

If  by  the  terms  of  the  submission  the  arbitrators  are  to  appoint  an  umpire 
previous  to  entering  on  a  consideration  of  the  matters  referred,  and  they 
enlarge  the  time  for  making  the  award  before  they  appoint  an  umpire,  and 
the  parties,  with  knowledge  of  these  facts,  attend  a  meeting  before  the 
arbitrators,  they  will  be  taken  to  waive  the  objection  as  to  the  irregular 
enlargement  of  the  time.(x) 

,  *Even  if  the  arbitrator,  without  any  authority,  appoint  an  umpire, 
L  J  and  he  is  guilty  of  the  irregularity  of  examining  the  parties  separ- 
ately, his  decision  cannot  be  impeached  by  them,  if  they  attend  before  him 
and  make  no  objection. (i/) 

So  also  it  was  held,  that  where  the  arbitrators  excluded  the  parties,  and 
their  attorneys,  and  examined  witnesses  privately,  if  either  parly  intended 
to  take  advantage  of  it,  he  ought  to  have  given  notice  at  the  time  that  he 
intended  to  rely  on  it  as  an  objection. (z) 

So  if  at  a  meeting  improperly  convened,  and  in  the  absence  of  both 
parties,  the  arbitrators  receive  evidence,  which  they  strike  out  on  its  being 
objected  to  at  the  next  meeting,  a  party  will  not  be  permitted  to  invalidate 
the  award  on  the  ground  of  the  reception  of  evidence  in  an  irregular  man- 
ner, if  afterwards  he  has  gone  on  with  the  case,  examining  and  cross-ex- 
amining the  witnesses. (a) 

An  objection  to  an  award,  on  the  ground  of  irregular  and  improper  con- 
duct on  the  part  of  the  arbitrators  in  examining  witnesses  ex  parte,  it  has 
been  held  by  the  Court  of  Common  Pleas,  may  be  waived,  by  the  injured 
party  knowing  of  their  conduct  for  three  weeks  before  the  award  is  made, 
without  taking  any  objection  ;  for  he  has  no  right  to  lie  by  and  take  his 
chance  of  the  award,  and  then  finding  that  made  against  him,  move  to  set 
it  aside  on  the  ground  of  the  irregularity. (b) 

The  Court  of  Uueen's  Bench,  however,  have  lately  taken  this  distinc- 
tion, that  where  an  irregularity  takes  place  at  a  meeting  of  all  the  parties, 
and  is  passed  over,  no  objection  can  afterwards  be  made,  but  that  where  wit- 
nesses have  been  examined  behind  the  back  of  one  of  the  parties  who 
wishes  to  be  present,  as  the  opportunity  of  selling  right  what  was  irregular 
is  past,  he  will  not  be  taken  to  have  waived  his  right  to  complain,  merely 
because,  with  a  knowledge  of  the  circumstance,  he  has  not  protested 
before  the  award  is  made.(c) 

*The  result  of  the  above  cases  seems  to  show  that  if  the  arbitra- 
L  -I  tor  find  that  he  has  inadvertently  been  betrayed  into  an  irregu- 
larity, which,  though  fatal  on  principle,  yet  in  fact  does  not  affect  the 
merits  of  the  case,  he  may  generally  prevent  any  ill  consequences  by  giv- 

(u)  Salkeld,  In  re,  12  A.  fc  F..  7G7  ;  Jenkins,  In  re,  1  Dowl.  N.  S.  276. 

(x)  Hick,  [n  re,  8  Taunt.  694.  (y)  Matson  v.  Trower,  1  Ry.&  Moo.  17. 

(z)  Hewlett  v.  Laycoek,  2  C.  &  P.  57.1. 

(a,  Kingwell  v.  Elliott,  7  Dowl.  423.  (ft)  Bignall  v.  Gale,  2  M.  &  G.  830. 

(c;  Dobson  v.  Groves,  6  Q.  B.  637. 
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ing  the  parties  full  information  of  the  particular  step,  and  proposing  to 
adopt  such  a  course  as  may  seem  fit  to  remedy  any  possible  inconvenience. 
It  will  rarely  happen  that  the  parties  will  not  either  expressly  or  impliedly 
agree  to  waive  any  objection  that  might  otherwise  be  taken. 

XL  When  arbitrator  empowered  to  proceed  ex  parte.'] — Every  arbitra- 
tor is  authorized,  by  the  nature  of  his  office,  to  proceed  ex  parte  fer  good 
cause.  It  is  unnecessary,  though  not  unusual,  to  give  him  the  power  in 
express  terms  in  the  submission.  No  application  to  the  court  is  necessary 
to  warrant  his  so  proceeding,  but  the  arbitrator  is  to  judge  for  himself  of  the 
discretion  of  exercising  his  power  (</) 

It  ought,  however,  to  be  a  very  strong  case  to  justify  him  proceeding  ex 
parte,  as  going  on  with  the  reference  in  the  absence  of  one  of  the  parties  is 
so  substantial  an  inconvenience,  and  so  much  prevents  the  doing  justice 
between  them.(e) 

Still  if  one  of  the  parties,  after  having  been  duly  summoned,  neglect  to 
attend  before  the  arbitrator,  and  the  latter  be  of  opinion,  from  the  circum- 
stances which  are  brought  before  his  notice,  that  the  party  absents  himself 
with  a  view  to  prevent  justice,  and  defeat  the  object  of  the  reference,  it  is 
the  arbitrator's  duty  to  give  due  notice  to  the  absenting  party,  that  he 
intends,  at  a  specified  time  and  place,  to  proceed  with  the  reference,  whe- 
ther the  party  shall  attend  or  not.  If  this  notice  fail  to  enforce  his  attend- 
ance, and  he  do  not  allege  some  excuse  satisfactory  to  the  arbitrator,  the 
latter  not  only  may,  but  ought  to  proceed  ex  parte. (f) 

*When  a  party  has  ineffectually  attempted  to  revoke  the  submis-  r#1Q9-i 
sion,  and  refused  to  attend  a  meeting  on  the  ground  that  the  arbitra-  L  -J 
tor  has  no  authority,  it  has  long  been  decided  that  the  arbitrator  may  pro- 
ceed ex  parte  at  once.(o-)  In  order  to  clear  away  all  doubts  on  this  point, 
if  any  existed,  the  recent  statute  3  &  4  W.  IV.  c.  42,  expressly  provides  in 
s.  39,  that  notwithstanding  any  attempted  revocation,  the  arbitrator  is  to  pro- 
ceed and  to  make  his  award,  «  although  the  person  making  such  revocation 
shall  not  afterwards  attend  the  reference." 

In  general  the  arbitrator  is  not  justified  in  proceeding  ex  parte  without 
giving  the  party  absenting  himself  due  notice.  The  notice  may  be  given 
verbally  or  in  writing.  It  should  express  the  arbitrator's  intention  clearly, 
or  the  award  may  be  set  aside. (A)  An  ordinary  appointment  for  a  meeting, 
with  the  addition  of  the  word  "  peremptory"  marked  on  it,  is  sufficient. (i) 
If  the  arbitrator  declines  to  proceed  on  the  first  failure  to  attend  a  peremp- 
tory appointment,  and  gives  another  appointment,  he  is  not  authorized  in 
proceeding  ex  parte  at  the  second  meeting,  unless  the  appointment  for  it 
also  is  marked  peremptory,  or  contains  a  similar  intimation  of  his  inten- 
tions.^-) 

(d)  Woodv.  Leake,  12  Ves.  412;  Hetley  v.  Hetley,  Kyd  on  Awards,  100. 

(e)  Gladwin  v.  Cliilcote,  9  Dovvl.  5.50. 

(/)  Waller  v.  King,  9  Mod.  G3 ;  Wood  v.  Leake,  12  Ves.  412  ;  Hall  v.  Andcrton,  In  re, 
8  Dowl.  326. 

(g)  Harcourt  v.  Ramsbottom,  1  J.  &  W.  512. 

(A)  Gladwin  v.  Chilcote,  9  Dowl.  550 ;  Scott  v.  Van  Sandau,  6  Q.  B.  237. 
(i)  Gladwin  v.  Chilcote,  9  Dowl.  550;  Doddington  v,  Hudson,  1  Bing.  384. 
(k)  Gladwin  v.  Chilcote,  9  Dowl.  550. 
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If  a  part)''  says,  "  I  will  not  attend  because  you  the  arbitrator,  are  receiv- 
ing illegal  evidence,  and  no  award  which  you  can  make  will  be  good,"  the 
arbitrator  may  go  on  with  the  reference  in  his  absence  ;  and  it  seems  it  is 
not  necessary  to  give  the  recusant  any  notice  of  the  subsequent  meetings. 
But  though  it  may  not  always  be  necessary,  it  certainly  is  advisable  that 
notice  of  every  meeting  should  be  given  to  the  party  who  absents  himself, 
so  that  he  may  have  the  opportunity  of  changing  his  mind,  and  of  being 
present  if  he  pleases. (/) 

r*iQi"i  *XII.  Duty  of  the  arbitrator  in  deciding  points  of  evidence.'] — 
I-  -J  Questions  relating  to  the  admissibility  of  evidence  continually  arise 
in  the  course  of  the  proceedings  in  the  reference,  and  call  for  the  arbitra- 
tor's decision.  In  determining  these,  he  is  not  at  liberty  to  follow  any  arbi- 
trary principle  of  his  own,  but  is  bound  by  the  same  rules  of  evidence  as 
govern  the  superior  courts. (o) 

If,  intending  to  decide  rightly,  he  come  to  a  wrong  decision  as  to  the 
competency  of  a  witness,  the  admissibility  of  documentary  or  oral  testimony, 
or  the  relevancy  and  propriety  of  allowing  proof  of  particular  facts,  it  is  now 
settled  law  that  the  court  will  not  review  his  decision,  or  set  aside  the 
award  for  the  mistake  ;(&)  though  in  one  case  Lord  Eldon  intimated  an 
opinion  that  if  an  arbitrator  refused  to  hear  evidence  of  the  contents  of  a 
letter  proved  to  be  lost,  that  would  form  a  good  objection  to  an  application 
for  carrying  the  award  into  execution. (c) 

If,  however,  the  arbitrator  refuse  to  hear  evidence  on  some  of  the  mat- 
ters within  scope  of  the  reference  under  a  mistaken  impression  that  they  are 
not  within  it,  this  will  not  be  treated  as  a  mistake  of  evidence,  but  as  an 
omission  to  decide  on  all  the  matters  submitted,  and  the  award  will  be  set 
aside. (d)  But  when  nothing  but  an  action  of  debt  has  been  referred,  receiv- 
ing evidence  of  damages  for  a  breach  of  covenant,  as  recoverable  in  the 
action,  will  not  avoid  the  award. (e) 

If  it  be  a  doubtful  point  whether  the  matter  is  within  the  reference  or 
not,  it  is  better  to  receive  the  evidence,  and  in  the  award  to  decide  the 
doubtful  matter  separately  from  the  rest.  For  if  there  be  an  omission  to 
decide  it,  and  it  ought  to  have  been  decided,  the  award  is  generally  incur- 
'  ..  able;  but  *if  it  be  not  within  the  arbitrator's  power,  and  he  has 
L  J  decided  it,  it  is  only  an  excess  which,  though  bad  in  itself  if  clearly 
separable,  leaves  the  rest  of  the  award  perfectly  valid. 

Where  the  defendant  pleaded  non  assumpsit  to  an  action  for  the  board 
and  lodcrin JT  of  his  wife,  and  the  arbitrator  admitted  evidence  of  the  wife's 
adultery,  and  decided  against  the  plaintiff,  it  was  objected  to  the  award  that 
the  arbitrator  was  not  authorized  to  inquire  into  the  fact  of  adultery  unless 

(I)  Scott  v.  Van  Sandau,  G  Q.  B.  237;  Ilarcourt  v.  Rarasbottom,  1  J.  &  W.  512;  Big- 
nail  v.  Gale,  2  M.  &  G.  830 ;  Kyle,  In  re,  2  Jur.  7G0. 

(a)  Attorney-general  v.  Davison,  1  M'Lrl.  &  Y.  100. 

(h)  Dagger  v.  Baker,  14  M.  &  W.  9  ;  Eastern  Counties  Railway  Company  v.  Robert- 
son, 6  M.  6c  G.  38;  Armstrong  v.  Marshall,  4  Dowl.  593  ;  Perriman  v.  stcgsrall,  9  Bing. 
679  ;  Wilson  v.  King,  2  C.  &  M.  G89  ;  S.  C.  2  Dowl.  G38,  n.  a. ;  Campbell  v,  Twcmlow,  1 
Price,  81 ;  Mussel  brook  v.  Dunkin,  9  Bing.  605. 

(c)  Anderson  v.  Darcy,  18  Ves.  447. 

{d)  Samuel  v.  Cooper,  2  A.  &  E.  752  ;  Brophy  v.  Holmes,  2  Moll.  1. 

(e)Faviell  v.  East.  Couut.  Rail.  Comp.  Ex.  May  11,  1848.     See  P.  2,  ch.  5,  s.  8,  d.  1. 
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it  were  pleaded ;  but  the  court  refused  to  set  aside  the  award,  for  assuming 
the  objection  good  in  law,  it  was  only  that  an  inadmissible  witness  had  been 
called. (ee) 

After  an  accountant  employed  under  the  arbitrators  had  made  his  report 
to  them  respecting  the  accounts,  and  it  was  agreed  that  he  should  close  the 
accounts,  one  of  the  parties  having  found  some  new  documents  respecting 
the  accounts  which  had  been  closed,  tendered  them  in  evidence  to  the  arbi- 
trators at  the  last  meeting  in  the  reference.  The  arbitrators,  after  looking 
at  them  to  see  their  general  nature,  refused  to  protract  the  arbitration  in 
order  to  sift  those  papers,  and  declining  to  receive  them,  made  their  award. 
Coleridge,  J.,  held  that  this  was  merely  a  rejection  of  evidence  by  the  arbi- 
trators, and  afforded  no  ground  for  impeaching  the  award. (_/") 

Even  when  the  arbitrator  received  the  plaintiff's  own  books  in  evidence 
for  himself,  stating  that  he  knew  they  were  not  strictiyadmissible  on  atrial 
at  Nisi  Prius,  yet  that  he  had  authority  to  receive  them,  as  the  same  strict- 
ness was  not  required  on  an  arbitration,  the  court  held  this  did  not  amount 
to  misconduct  in  the  arbitrator  so  as  to  authorize  them  to  set  aside  the  award, 
but  treated  it  at  the  most  merely  as  a  mistake  of  the  law  of  evidence.^) 

The  arbitrator  is  authorized  to  inquire  into  matters  not  submitted  to  him, 
if  that  inquiry  be  necessary  to  enable  him  to  decide  rightly  upon  the  ques- 
tions before  him,  and  even  if  he  receive  evidence  on  matters  not  properly 
affecting  the  *points  upon  which  he  has  to  decide,  the  objection  only  r¥1QP.-i 
amounts  to  the  reception  of  improper  evidence,  and  is  no  such  excess  L  J 
of  authority  as  to  induce  the  court  to  set  aside  the  award. (h) 

Sometimes  the  order  of  reference  provides  "that  the  arbitrator  shall  be  at 
liberty  to  apply  to  the  court  for  directions  on  any  points  that  may  arise 
pending  the  reference  as  he  may  think  necessary." 

If  a  question  arise  as  to  the  admissibility  of  evidence,  and  the  arbitrator 
desire  the  direction  of  the  court  upon  it,  it  seems  to  be  a  proper  course  to 
state  the  point  in  the  shape  of  a  certificate  or  case,  setting  out  all  the  neces- 
sary facts  for  the  opinion  of  the  court.  This  will  be  considered  on  the 
argument  before  the  court  in  the  same  manner  as  an  objection  to  evidence 
at  Nisi  Prius,  and  the  party  objecting  to  the  admission  of  evidence  will  be 
entitled  to  begin. (i) 

In  the  case  of  barristers  appointed  pursuant  to  statute  to  arbitrate  in  cer- 
tain matters  between  counties  and  boroughs,  the  legislature  has  deemed  it 
expedient  to  give  them  power,  upon  due  requisition  made,  to  submit  a  spe- 
cial case  to  the  superior  courts  before  making  the  award. (k\ 

When  a  party  knows  the  nature  of  the  evidence  to  be  adduced  against 
him, and  though  willing  that  the  matters  in  difference  should  be  determined 
by  arbitration,  does  not  choose  to  be  concluded  by  the  arbitrator's  decision 
on  the  admissibility  of  certain  evidence,  he  may  provide  against  it  by  intro- 
ducing a  clause  into  the  submission  retaining  to  himself  the  same  power  of 
objecting  to  the  evidence  as  on  a  trial  at  Nisi  Prius.   If  the  arbitrator  admit 

(ee)  Symes  v.  Good  fellow,  2  Bin?.  N.  C.  532. 

(/)  Marsh,  In  re,  16  L.  J.,  Q.  B.  330.  (g)  Haggcr  v.  Baker,  14  1\T.  &  W.  9. 

(A)  Eastern  Counties  Railway  Company  v.  Robertson,  I  D.  &  L.  498;  S.  C.  6  M.  & 
G.  38. 

(t)   Attorney-Gen.  v.  Davison,  1  M'Lel.  &  Y.  160. 
(k)  7  &  8  Vict.  c.  93.     See  Appendix  of  Statutes. 
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evidence  to  which  the  party  has  objected,  under  this  provision  he  may- 
move  the  court  to  set  aside  the  award  on  the  ground  of  the  admission  being 
improper. (/) 

-*iof*l  *XIII.  Duly  of  the  arbitrator  when  empowered  to  amend. — 
L  -*  A  power  of  amending  the  record  is  often  vested  in  the  arbitrator. 
The  following  case  may  serve  as  a  guide  to  the  arbitrator  as  to  the  extent 
of  the  power,  and  the  manner  in  which  it  should  be  exercised.  In  an  action 
of  trespass  quare  clausum  fregit,  which  was  referred,  the  arbitrator,  who  had 
all  the  powers  of  amendment  which  the  judge  of  Nisi  Prius  would  have 
had,  directed  the  amendment  of  a  plea,  which  alleged,  that  there  was  a 
public  highway,  "running  by,  and  lying  close  to,  and  adjoining"  the 
locus  in  quo,  by  substituting  the  words  "running  through"  for  the  words 
in  italics.  The  court  held,  that  as  it  was  wholly  immaterial  to  the  main 
question  between  the  parties  whether  the  road  ran  through  or  only  near  the 
close,  the  amendment  was  one  the  arbitrator  had  power  to  make  ;  and  that 
though  it  would  perhaps  have  been  reasonable  for  him  to  have  imposed 
terms  as  to  the  plaintiff  being  at  liberty  to  reply  de  novo,  or  as  to  payment 
of  costs,  if  any  application  had  been  made  to  him  for  that  purpose,  yet  that 
that  was  a  matter  for  his  discretion  with  which  the  court  could  not  inter- 
fere, (m) 

XIV.  Power  of  the  arbitrator  to  make  or  decline  to  make  an  award.'] — 
Though  the  arbitrator  has  taken  on  himself  the  burthen  of  the  reference, 
and  held  several  meetings,  but  not  closed  the  case,  he  may  decline  to  go  on 
any  further  with  the  arbitration,  and  the  courts  have  no  jurisdiction  over 
him  to  compel  him  to  proceed. (?i) 

On  the  like  principle  they  will  in  general  reject  any  application  made 
with  a  view  to  hinder  the  arbitrator  making  an  award. (0)  Even  where 
the  defendant,  an  executor,  was  allowed  to  plead  a  plea  of  a  judgment 
recovered   pending  the  reference  to  the  further  maintenance  of  the  action, 

r*io,7"l  lne  court  l0°k  care  l0  say  lnat  tney  did  not  at  all  prejudge  the  *case, 
L  -■  but  left  the  effect  to  be  attributed  to  such  a  plea  entirely  open  for 
the  consideration  of  the  arbitrator. (/;) 

Under  very  peculiar  circumstances,  however,  the  Court  of  Chancery  will 
grant  an  injunction  to  restrain  proceedings  in  an  arbitration.  When,  in 
pursuance  of  an  agreement  to  purchase  a  patent  right  of  the  defendant 
which  contained  a  clause  that  certain  differences  should  be  referred  to  arbi- 
tration, the  plaintiff  paid  the  sum  agreed  on,  and  afterwards  filed  a  bill  in 
Chancery  to  recover  back  the  purchase-money,  and  to  compel  the  defendant 
to  accept  a  re-assignment  of  the  patent,  on  the  ground  of  the  agreement 
being  vitiated  by  fraudulent  conduct  on  the  part  of  the  defendant,  the  Lord 
Chancellor  (Eldon),  on  motion,  granted  an  injunction  to  restrain  the  pro- 

(0  Scott  v.  Van  Soudan,  1  Q.  R.  1 02. 
(«i)  Naldcr  v.  Ralls,  1  D.  &  F,.  700. 

(n)  [.win  v.  Holbrook,  11  M.  &.  W.  110;  S.  C.  2  Dowl.  N.  S.  991 ;  Crawshay  v.  Col- 
lins, 1  Swanst.  40. 

(o)  R.  v.  Bardell,  5  A.  &  E.  G19.  (/>)  Alder  v.  Park,  5  Dowl.  16. 
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ceedings  in  the  reference,  on   the   principle  that  the  arbitration  was  a  part 
execution  of  the  agreement  which  was  struck  at  by  the  bill. (7) 

A  court  of  equity  will  not  entertain  a  bill  for  a  discovery  in  order  to  assist 
parties  seeking  their  relief  by  submission  to  arbitration.  The  reason  assigned 
by  Lord  Eldon  is,  that  it  is  beneath  the  dignity  of  the  Court  of  Chancery 
to  be  ancillary  to  the  domestic  forum  of  an  arbitrator. (r) 

XV.  Closing  the  case.'] — After  having  heard  all  the  evidence  which  the 
parties  chose  to  lay  before  him,  and  ascertained  that  they  have  no  more  to 
offer,  the  arbitrator,  in  order  to  prevent  any  misconception,  should  distinctly 
inform  the  parlies  that  he  considers  the  case  closed  on  both  sides,  and  that 
he  shall  proceed  to  make  his  award. (s)  Still,  notwithstanding  the  case  has 
been  formally  closed  on  both  sides,  it  is  perfectly  competent  for  the  arbi- 
trator, if  he  shall  think  fit,  to  permit  or  to  require  the  production  of  further 
evidence,  either  parol  or  documentary. (/) 

*If  on  a  reference  »  of  all  matters  in  difference,"  many  questions  r«ig8-i 
are  discussed,  it  is  a  prudent  course  for  the  arbitrator,  before  the  L  -I 
close  of  the  case,  to  request  the  parties  to  put  down  in  writing  the  matters 
on  which  they  respectively  require  him  to  adjudicate.  For  provided  he 
decide  on  the  matters  set  out  in  the  written  statements,  the  award  will  be 
considered  good  and  final,  and  he  will  not  be  open  to  the  risk  of  having  the 
award  set  aside  because  he  has  omitted  to  decide  on  some  minor  point  which 
had,  in  fact,  been  raised  before  him,  though  not  treated  as  of  any  real  import- 
ance^?/) 

The  arbitrator  is  sometimes  empowered,  before  making  his  final  award, 
to  regulate  by  interlocutory  awards  the  intermediate  enjoyment,  or  to  give 
directions  respecting  the  intermediate  management  of  some  subject  of  dis- 
pute, as,  for  instance,  the  mode  in  which  a  stream  of  water,  in  which  the 
parties  claim  opposing  rights,  is  to  be  used  pending  the  reference.  These, 
from  their  very  nature,  are  intended  to  have  a  temporary  effect  only. (a;) 

The  mode  in  which  the  final  award  is  to  be  made  is  fully  stated  in  a  sub- 
sequent chapter. 

XVI.  Duty  of  the  arbitrator  when  award  referred  back.] — When  for  a 
failure  in  the  award  the  matters  are  referred  back  by  the  court  to  the  arbi- 
trator under  a  provision  in  the  submission,  his  duty  is  to  hear  additional 
evidence  on  the  points  remitted  to  his  consideration,  and  if  all  the  matters 
are  sent  back,  he  must  hear  evidence  if  tendered  on  all,  and  not  merely  on 
the  point  in  which  the  award  is  deficient. 

For  where  an  award  was  sent  back  as  defective,  for  not  determining  the 
proper  height  of  water  in  a  mill-stream,  and  the  arbitrator,  thinking  he  had 
nothing  to  do  but  to  look  over  his  notes,  refused  to  hear  additional  evidence 
which  was  tendered  on  one  of  the   points  which  had  been  brought  before 

(<7)  Mylne  v.  Dickinson,  Coop.  195. 

(;)  Street  v.  Rigby,  6  Ves.  815;  Wellington  v.  Mackintosh,  2  Atk,  5G9 ;  Brown  v. 
Brown,  1  Vern.  157,  and  the  cases  cited  in  the  note. 

(s)  Pepper  v.  Gorham,  4  Moore,  148;  Earlc  v.  Stockcr,  2  Vern.  251. 

(,f)  Bignall  v.  Gale,  2  M.  &  G.  830. 

(,(/)  Angus  v.  Red'ord,  2  Dowl.  N.  S.  7:35  ;  P.  C.  11  M.  &  W.  09. 

(x)  Wrightson  v.  Bywater,  3M.&,  W.  199  ;  Manser  v.  Heaver,  3  B.  fc  Ad.  295. 


184  russell's   arbitrator. 

r*  on  *him  previous!}',  and  made  an  award  determining  the  height  of  the 
L  J  water,  the  court  set  the  award  aside  on  the  ground  of  the  rejection 
of  the  evidence,  intimating  an  opinion  that  had  the  clause  been  to  refer  back 
"  the  matters  referred  or  any  of  them,"  instead  of  the  matters  referred  only, 
they  would  have  raised  a  single  point  for  his  decision,  but  that  as  under 
the  clause,  as  it  was  worded,  all  the  matters  referred  were  necessarily 
sent  back,  he  was  put  into  a  position  to  rehear  the  whole  matter,  the  parties 
were  entitled  to  produce  the  additional  evidence,  and  he  was  bound  to  hear 
them.Q/) 

The  award  made  on  a  submission  which  empowered  the  court  to  remit 
the  matters  referred  back  to  the  arbitrator,  appearing  to  the  attorneys  of 
both  parties  to  be  inconsistent  on  its  face,  it  was  verbally  agreed  that  the 
award  should  be  considered  not  to  have  been  delivered,  and  that  the  arbi- 
trator should  amend  it.  Subsequently  to  this  the  defendant's  attorney 
obtained  a  judge's  order  to  remit  the  matters  referred  to  the  consideration  of 
the  arbitrator.  The  latter  amended  his  award  without  giving  notice  to  either 
party  of  his  intention  to  do  so,  and  without  hearing  any  fresh  evidence  or 
arguments.  It  was  contended  that  the  reference  back  by  the  judge's  order 
opened  the  whole  case  again,  but  as  the  party  objecting  to  the  award  had 
never  intimated  to  the  arbitrator  his  wish  to  offer  fresh  evidence,  and  did  not 
even  seem  to  have  such  a  wish,  the  court  held  there  was  no  ground  for 
impeaching  the  award. (z) 

When  the  court,  being  empowered  so  to  do,  remit  the  award  for  a  specific 
purpose,  as  for  instance,  the  amendment  of  a  clerical  error  or  technical 
defect  in  form,  in  regard  to  which  the  arbitrator  needs  no  assistance  from 
either  party,  he  is  not  bound  to  give  either  party  notice  to  attend  before 
him  on  his  re-considering  and  amending  his  award.  Thus  when  it  was 
objected  to  the  award  that  the  arbitrator  had  described  one  of  the  parties  by 
.,  a  wrong  Christian  name,  the  *court  ordered  that  the  award  should 
L  -^  be  referred  back  to  the  arbitrator  "to  reconsider  and  amend  the 
same  if  he  should  think  fit."  The  court  held  the  arbitrator  justified  in 
making  the  amendment  without  any  communication  with  the  parties.  He 
was  also  held  warranted  in  amending  other  errors  in  the  award  than 
those  which  formed  the  ground  of  motion.  The  arbitrator,  by  indorsement 
on  the  back  of  the  award,  certified  that  the  award  ought  to  be  amended  by 
substituting  the  right  Christian  name  for  the  wrong  one,  and  that  the  award 
was  to  be  read  as  if  the  right  name  had  originally  been  inserted.  He  also 
further  altered  the  award  as  to  the  mode  of  decision  of  a  cause,  and  whereas 
previously  he  had  decided  the  cause  simply  by  directing  a  verdict  to  be 
entered  for  the  defendant  which  he  had  no  authority  to  order,  he  now 
directed  the  insertion  of  a  clause  stating  that  the  defendant  was  not  guilty  of 
the  grievances  therein  laid  to  his  charge,  or  any  or  either  of  them,  or  any 
part  thereof.  A  motion  was  again  made  to  set  aside  the  award  on  the  ground 
that  the  action  was  improperly  decided  by  the  unauthorized  direction 
respecting  the  entry  of  a  verdict,  but  the  court  held  that  the  objection  as  to 
the  faulty  mode  of  deciding  the  cause  was  raised  too  late,  not  being  raised 

(?/)  Nivalis  v.  W;irrcn,  G  Q.  B.  CIS ;  S.  C.  9  Jur.  10.  Sec  P.  3,  cli.  9,  s.  8,  referring 
tiii'  .1  ward  back. 

(z)  Uakcr  v.  Hunter,  1G  L.  J.  Ex.  203;  S.  C.  1G  M.  &..  W.  G72. 


POWER    AND     DUTY     BEFORE     AWARD.  185 

when  the  award  was  first  objected  to,  and  that  at  all  events  it  was  cured  by 
the  amendment  which  determined  the  issue,  and  left  the  direction  as  to  the 
verdict  simply  useless. (o) 

When  the  arbitrator  had  omitted  to  decide  on  the  issue  raised  on  the 
count  for  an  account  slated,  and  the  cause  was  referred  back  to  him  to  set 
his  award  right,  the  court  held  the  arbitrator  justified  in  amending  the  error 
without  hearing  the  parties. (6) 


*SECTION  II.  [*201] 

OF  THE  ARBITRATOR'S  DELEGATING  HIS  AUTHORITY. 

I.  Power  of  the  arbitrator  to  adopt  the  opinion  of  another.~] — By  the 
general  principle  of  law,  one  who  has  an  authority  from  another  to  do  an 
act  for  him  must  execute  it  himself,  and  cannot  transfer  it  to  a  third  person, 
the  maxim  being  expressed  "delegatus  non  potest  delegare,"  for  this  being 
a  confidence  and  trust  reposed  in  the  party,  cannot  be  assigned  to  a  stranger 
of  whose  ability  and  integrity  he  for  whom  the  act  is  to  be  done  can  form 
no  opinion. (aa)  The  particular  authority  conferred  on  an  arbitrator  forms 
no  exception  to  this  general  rule,  for  it  is  but  a  naked  power.  He  must, 
therefore,  perform  his  duties  in  person  :  he  may  neither  delegate  them  to 
another,  nor  elect  others  to  act  with  him,  unless  the  submission  expressly 
authorizes  such  a  course. (bb\ 

But  though  an  arbitrator  may  not  delegate  his  authority,  that  is,  agree 
beforehand  to  be  bound  by  what  another  may  decide,  the  cases  are  nume- 
rous to  show  that  an  arbitrator  may  submit  a  material  question  afTeciing  the 
merits  of  the  case  to  another,  and  after  hearing  his  opinion  adopt  it  as  his 
own,  upon  the  credit  which  he  gives  to  the  judgment  and  skill  of  the  per- 
son to  whom  he  refers. 

Thus,  where  the  arbitrators  had  joined  with  the  umpire  in  the  umpirage, 
the  court  held  the  umpirage  good  as  a  decision  of  the  umpire  alone,  and 
stated  that  he  was  at  liberty  to  take  what  advice,  or  opinion,  or  assessors  he 
chose, (c) 

So  where  it  was  objected  to  the  award  that  the  arbitrator  had  not  exer- 
cised his  own  judgment  respecting  the  *valuation  of  some  timber,  r*9n9-j 
but  had  referred  it  to  another,  Lord  Alvanley,  M.  R.,  said,  "That  L  -1 
alone  is  not  sufficient  to  prove  the  award  bad,  for  a  man  may  make  use  of 
the  judgment  of  another  upon  whom  he  can  depend,  and  the  valuation  of 
that  person  is  his  if  he  choose  to  adopt  it."(<7)  And  on  an  appeal,  Lord 
Chancellor  Eldon,  affirming  the  decree  of  the  court  below  dismissing  the 
bill  to  enforce  the  award,  said,  that  he  did  not  mean  to  determine  that  refer- 

(a)  Howett  v.  Clements,  1  C.  B.  128.  (6)  Bird  v.  Penrice,  6  M.  &,  W.  754. 

(at/)  Bac.  Ab.  Authority,  D. 

(bb)  Lingood  v.  Eade,  2  Atk.  501  ;  West  Syinb.  P.  2,  Compromise,  s.  41. 

(c)  Soulsby  v.  Hodgson,  3  Bur.  1474. 

(d)  Emery  v.  Wase,  5  Ves.  846. 
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ring  the  valuation  of  the  timber  to  another  was  a  sufficient  ground  for  refus- 
ing a  specific  performance. (e) 

Where  two  land  surveyors  to  whom  it  was  referred  to  fix  the  price  of  an 
estate,  not  being  accustomed  to  value  houses,  called  in  two  builders  to  value 
the  mansion-house  on  the  estate  for  them,  Vice-Chancellor  Leach  thought 
there  was  no  objection  to  such  a  course,  as  they  had  not  agreed  before-hand 
to  be  bound  by  the  builders'  valuation,  but  received  their  opinion  merely  as 
evidence,  and  giving  credit  to  their  testimony,  adopted  it  as  their  own.(/) 

It  was  laid  down  by  Lord  Lyndhurst,  in  a  more  recent  case,  that  an  arbi- 
trator has  power,  without  any  special  provision,  to  call  in  a  valuer  to  assist 
him:  though  he  seemed  to  think  that  when  a  special  provision  was  made 
in  the  submission,  his  power  in  that  respect  ceased  to  be  a  general  one 
arising  from  the  necessity  of  the  case,  and  was  to  be  governed  by  the  terms 
of  that  provision. (g\  In  the  same  case,  under  an  authority  to  arbitrators  to 
call  in  a  competent  person  to  assist  them  in  the  valuation  of  the  stock  and 
property  of  a  partnership,  it  was  held  by  the  House  of  Lords  to  be  no  objec- 
tion to  the  award  that  they  availed  themselves  of  the  assistance  of  such  per- 
son in  deciding  on  the  partnership  accounts,  for  that  the  arbitrators  by 
adopting  in  terms  the  opinions  of  such  person  did  not  constitute  him  an 
umpire,  but  made  his  opinions  their  own,  and  that  their  award  could  not  be 
impeached  on  that  account. (/>) 

..  *II.  Duty  of  the  arbitrator  in  taking  an  opinion  as  to  a  matter 
L  -J  of  fact. ~\ — An  important  question  here  arises  whether,  when  arbi- 
trators require  the  assistance  of  a  valuer  or  person  of  skill,  they  are  at 
liberty,  without  the  knowledge  of  the  parties,  to  apply  privately  to  one  on 
whom  they  can  rely,  and  to  adopt  as  their  own  and  act  on  the  opinion  which 
he  may  give  them  as  to  the  particular  case.  It  is  to  be  observed,  that  in 
Emery  v.  Wase,(i)  there  was  no  irregularity  in  the  mode  of  obtaining  the 
valuer's  assistance,  for  there  were  no  regular  proceedings,  such  as  meetings 
and  examination  of  witnesses,  as  in  ordinary  arbitrations,  nor  was  any  objec- 
tion made  on  the  ground  that  the  arbitrator  had  taken  the  valuer's  opinion 
respecting  the  timber  without  the  knowledge  of  the  parties.  In  Hopcraft 
v.  Hickman, (/c)  it  appears  that  the  agents  of  the  parties  knew  of  the  builders 
being  employed  to  value  the  mansion-house,  and  made  no  objection  to  it, 
And  in  Anderson  v.  Wallace, (/)  though  the  arbitrators  conferred  with  a 
person  of  experience,  after  the  case  of  both  parties  was  closed  and  without 
their  knowledge,  they  were  held  warranted  in  doing  so  by  the  express  terms 
of  the  submission. 

These  cases,  therefore,  cannot  be  held  to  decide  that  an  arbitrator  is  justi- 
fied in  privately  taking  advice  respecting  the  subjects  of  the  reference  with- 
out communicating  it  to  the  parties  before  making  his  award.   The  contrary 

(t)  Emery  v.  Wasc,  8  Vcs.  504,  a. 

(  f )  Hopcraft  v.  Hickman,  2  S.  &  S.  1  HO.     Where   pending  the  rcferenec  the  parlies 

•  i  (I  to  refer  certain  items  to  an  engineer  whose  report  the  arbitrator  was  to  adopt  as 
Gnal,  and  the  award  stated  that  the  arbitrator  had  adopted  the  report,  there  is  no  ground 
on  that  account  for  impeaching  the  award.  Sharp  v.  Noel,  May  8,  1848,  C.  P.,  Law 
Time*,  June  17,  1848,  p.  242. 

o    Anderson  v.  Wallace,  3  C.  &  F.  26.        (A)  Anderson  v.  Wallace,  3  C.  &  F.  26. 

(i)  r,  Vcs  846;  H  Ves.  504,  a.     See  ante.  (fc)  2  S.  &  S.  130. 

(l,  3C.  ct  F.26. 
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inference  is  rather  to  be  drawn;  for  in  Nopcraft  v.  Hickman, (m)  the 
valuer's  opinion  is  treated  as  evidence,  and  in  Anderson  v.  Wallace, (;>) 
Lord  Brougham  stated  that  the  proper  and  more  regular  course,  and  one 
which  a  professional  arbitrator  would  have  followed,  would  have  been  to 
have  examined  as  a  witness  the  person  of  whose  experience,  pursuant  to 
the  provision  of  the  submission,  the  arbitrators  were  empowered  to  avail 
themselves. 

Unless,  therefore,  a  submission  be  so  worded  as  expressly  to  permit  the 
arbitrator  to  obtain  the  assistance  of  valuers  *or  scientific  persons  r*204~i 
privately  and  as  he  may  require,  it  seems  the  prudent  and  probably  L 
only  safe  course,  to  examine  them  as  witnesses  in  the  presence  of  the  par- 
ties.(o) 

III.  Bitty  of  the  arbitrator  in  taking  an  opinion  on  a  point  of  law.~] — 
The  above  remarks  apply  only  to  the  opinion  of  persons  of  skill  and  science 
respecting  matters  of  fact:  but  it  may  often  happen  that  an  arbitrator  may 
wish  to  consult  a  legal  friend  or  adviser  in  deciding  a  question  of  law, — for 
instance,  respecting  the  admissibility  of  evidence,  or  the  construction  of  a 
contract  or  other  document.  He  cannot  in  this  case  pursue  the  course 
recommended  above,  to  call  his  adviser  as  a  witness,  since  evidence  is  not 
admissible  on  a  point  of  law. 

It  is  said  by  Lord  Denman,  C.  J.,  in  a  recent  case,  that  it  is  quite  a  legi- 
timate course  for  an  arbitrator  to  consult  a  legal  friend  as  to  the  mode  of 
framing  his  award. (jo)  Unprofessional  arbitrators,  it  is  well  known,  often 
employ  an  attorney  to  prepare  it  for  them.  The  circumstance  of  the  award 
being  prepared  even  by  the  solicitor  of  the  defendant  in  the  cause  referred, 
although  indelicate,  was  held  by  Lord  Eldon  to  be  no  ground  for  setting  the 
award  aside. (q\ 

On  a  recent  occasion,  it  was  shown  that  the  judges  of  the  superior  courts 
will  sometimes  take  advantage  privately  of  the  assistance  of  an  opinion 
given  by  a  very  eminent  counsel.  In  giving  judgment  respecting  the 
validity  of  a  church-rate,  Lord  Denman,  C.  J.,  afler  mentioning  that  it  had 
been  hinted  in  the  course  of  the  argument  that  Lord  Stowell,  when  at  the 
bar,  had  given  an  opinion  upon  the  point  before  the  court,  added,  "We 
thought  his  opinion  at  the  bar  might  throw  light  upon  the  question,  and 
perhaps  irregularly  availed  ourselves  of  this  chance  of  instruction. "(r) 

The  following  cases  seem  to  show  that  the  propositions  broadly  stated  in 
some  of  the  cases  recently  cited,  that  an  *arbitrator  may  take  and  *r9n,--i 
adopt  as  his  own  the  opinion  of  another,  will  authorize  an  arbitrator  *■  •* 
to  take  the  advice  of  counsel  or  other  professional  adviser  on  points  of  law 
affecting  not  only  the  form  but  the  substance  of  the  award. 

One  of  three  arbitrators  had  taken  the  opinion  of  counsel  on  a  case  which 
he  had  drawn  up,  stating  the  circumstance  respecting  which  the  arbitrators 
differed.  A  motion  was  made  in  the  Court  of  Common  Pleas  to  set  the 
award  aside  on  the  ground  that  the  arbitrator  had  taken  the  opinion  of 

(m)  2S.&S.  130.  (n)  3  C.  &  F.  26. 

(o)  Dobson  v.  Groves,  G  Q.  B.  637.  (p)  Dobson  v.  Groves,  6  Q.  B.  637. 

(q)  Fetherstone  v.  Cooper,  9  Ven.  67. 

(r)  Burder  v.  Vcley,  12  A.  &  E.  233.  254. 
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counsel  upon  an  incorrect  statement  of  facts  against  the  consent  of  one  of 
the  parties  to  the  reference,  and  had  acted  on  that  opinion  :  the  court  said, 
if  the  facts  had  been  so,  the  award  would  have  been  impeachable  upon 
ground  so  clear  and  manifest,  that  it  was  sufficient  barely  to  state  the  pro- 
position. But  as  the  affidavit  of  that  arbitrator  stated  in  answer  that  he  had 
made  up  his  own  opinion  on  the  point  in  dispute  before  he  took  the  opinion 
of  counsel,  and  that  such  opinion  was  taken  for  no  other  purpose  than  to 
guide  his  determination  whether  to  accede  or  not  to  the  request  of  a  fellow- 
arbitrator  that  the  facts  relating  to  the  disputed  points  should  be  set  out  on 
the  award,  having  intended,  in  case  such  opinion  differed  from  his  own,  to 
accede  to  that  request,  and  to  state  the  facts  on  the  award,  and  that  the  case 
submitted  by  him  to  counsel  contained  a  fair  and  true  statement  of  the  cir- 
cumstances, the  court  held  the  objection  satisfactorily  removed. (/) 

In  another  instance,  where  two  out  of  three  arbitrators  stated  a  case,  and 
took  the  opinion  of  counsel  on  it,  the  Master  of  the  Rolls  (Sir  Thomas 
Plumer)  held  that  fact  not  to  amount  to  any  evidence  of  corruption  or  im- 
proper practice,  so  as  to  render  the  award  void,  but,  on  the  contrary,  to 
show  a  conscientious  desire  to  adjudicate  fairly,  although  the  opinion  was 
taken  without  the  knowledge  of  the  third  arbitrator,  and  although  it  was 
alleged  one  important  fact  was  erroneously  slated  ;  it  appearing  that  there 
was  no  concealment,  and  that  the  case  with  the  opinion  was  shown  to  the 
r*9nn  dissentient  arbitrator  before  the  award  was  made,  that  the  state- 
•-  ->  ment  alleged  to  be  erroneous  was  correct  according  to  the  evidence 
before  the  arbitrators,  and  that  the  party  had  had  ample  opportunity  of  set- 
ting forth  in  evidence  the  true  state  of  the  facts. (w) 

IV.  Power  of  the  arbitrator  to  delegate  a  ministerial  act.'] — A  distinc- 
tion has  been  taken  between  a  judicial  and  a  ministerial  act,  and  it  seems 
clear  that  an  arbitrator  may  delegate  to  another  the  performance  of  acts  of  a 
ministerial  character  only. (a?)  It  is  not  always  easy  to  ascertain  what  acts 
are  included  under  the  head  of  ministerial  acts.  The  measurement  of  the 
number  of  acres  in  a  field  or  the  surface  of  a  lake  has  been  so  consi- 
dered.(?/)  Probably  the  functions  of  an  accountant  who  is  employed 
merely  to  make  up  the  accounts  of  a  firm  would  be  held  to  be  ministerial 
only.(z) 


SECTION  HI. 

OF    THE    DUTY    OF    JOINT    ARBITRATORS 

I.  Disadvantages  of  reference  to  several  arbitrators.] — It  is  a  common 

(t)  Hare,  In  re,  G  Bing.  N.  C.  158. 

(«)  Goodman  v.  Bayers,  2  J.  &  W.  249. 

(*)  Thorp  v.  Cole,  2  G.  M.  &  R.  367 ;  3.  C.  4  Dow!.  437. 

'<n  Thorp  v.  Col.-,  2  C.  M.  &  R.  367;  S.  C.  4  Dowl.  457. 

(z)  Harvey  v.  Slukon,  7  Jiuav.  455.     Sec  post. 
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practice  for  the  submission  to  provide  that  the  plaintiff  and  defendant  shall 
each  appoint  an  arbitrator,  The  arbitrators  so  selected  are  not  to  consider 
themselves  the  agents  or  advocates  of  the  party  who  appoints  them.  When 
once  nominated,  they  are  to  perform  the  duty  of  deciding  impartially 
between  the  parties,  and  they  will  be  ^looked  upon  as  acting  cor-  r*207"1 
ruptly  if  they  act  as  agents  or  take  instructions  from  either  side.(a)  L         J 

In  order  to  ensure  a  decision  in  case  of  difference  of  opinion,  the  sub- 
mission frequently  goes  on  to  prescribe  that  the  two  arbitrators  shall  name 
a  third,  and  that  an  award  made  by  any  two,  if  they  cannot  all  agree,  shall 
be  sufficient.  But  it  is  in  general  much  better  to  refer  the  matters  to  a  single 
arbitrator  at  once,  for  notwithstanding  the  objectionable  nature  of  such  a 
course,  the  arbitrators  named  by  the  parties  often  seem  to  think  that  they 
are  to  represent  their  respective  nominors,  and  act  rather  as  advocates  than 
judges,  while  the  third  arbitrator  frequently  supposes  that  he  is  an  umpire, 
and  that  his  active  interference  is  not  to  commence  until  the  others  have 
differed  finally.  On  one  occasion,  when  the  course  of  conduct  of  the  three 
was  such  as  has  been  adverted  to,  Coleridge,  J.,  strongly  condemned  refer- 
ences of  this  sort,  saying  that  in  his  opinion  they  were  "senseless  and  mis- 
chievous, founded  on  a  totally  wrong  principle,  expensive  in  their  opera- 
tions, and  consequently  ending  in  failure  and  disappointment. "(6) 

Sometimes  the  framing  of  thesubmission  is  so  ambiguous,  that  it  is  diffi- 
cult for  the  court  to  decide  on  the  respective  duties  of  each  arbitrator. 
Thus,  where  a  cause  was  referred  to  two  arbitrators  and  such  third  person 
as  they  should  nominate  as  their  umpire,  and  the  parties  agreed  to  perform 
the  award  to  be  made  by  the  two  and  their  umpire,  the  court  refused  to 
enforce  by  attachment  performance  of  an  award  made  by  the  two  arbitra- 
tors alone,  considering  it  a  doubtful  point  whether  the  award  was  not 
intended  to  be  the  joint  act  of  the  three. (c) 

The  above  remarks,  and  the  rules  contained  in  the  following  divisions  of 
this  section  for  the  guidance  of  joint  arbitrators,  show  clearly  the  additional 
liability  to  failure,  when  several  arbitrators  are  appointed  instead  of  one 
only. 

II.  Duty  of  all  the  arbitrators  to  act.'] — On  a  reference  to  several  r*ori<n 
arbitrators  together,  when  there  is  no  clause  providing  for  an  award  L  J 
made  by  less  than  all  being  valid,  each  of  them  must  act  personally  in 
performance  of  the  duties  of  his  office  as  if  he  were  sole  arbitrator  ;  for  as 
the  office  is  joint,  if  one  refuse  or  omit  to  act  the  others  can  make  no  valid 
award. (rf)  For  though  in  cases  of  persons  appointed  to  fulfil  public  duties 
the  decision  of  a  majority  is  generally  sufficient,  the  cases  are  numerous  to 
ihow  that  the  law  puts  a  different  construction  on  authorities  of  a  private 
nature  like  that  of  arbitrators,  and  generally  requires  that  all  who  are 
entrusted  with  such  powers  must  concur  in  order  to  their  valid  execution. (e) 

(a)  Fetherstone  v.  Cooper,  9  Ves.  67  ;  Watson  v.  Duke  of  Northumberland,  11  Ves. 
153 ;  Calcrafl  v.  Roebuck,  1  Ves.  Jr.  226;  Maule  v.  Maule,  4  Dow.  363. 

(6)  Templeman  &  Reed,  In  re,9  Dowl.  962  ;  Marsb,  In  re,  16  L.  J.,  Q.  B.  330. 

(c)  Heatherington  v.  Robinson,  7  Dowl.  192. 

(d)  Little  v.  Newton,  2  M.  &  G.  351 ;  Stalworth  v.  Inns,  2  D.  &  L.  428.  Sec  P.  2,  cb. 
3,  s.  3.  d.  7,  as  to  effect  of  refusal  to  act  as  a  revocation. 

(e)  Grindlcy  v.  Barker,  1B.&P.  229  ;  Vin.  Ab.  Authority,  B.;  R.  v.  Whitaker,  9  B. 
&  C.  648  ;  Crawshay  v.  Collins,  3  Swanst.  90. 
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But  if  two  arbitrators  are  to  appoint  a  third  to  act  with  them,  and  they 
mistakenly  appoint  a  person  as  umpire,  and  the  two  alone  hold  the  reference 
and  make  the  award,  a  party  who  has  attended  the  meetings  without  object- 
ing to  the  case  being  heard  by  the  two  only,  cannot  afterwards  impeach  the 
award  as  invalid  for  want  of  the  concurrence  of  a  third  arbitrator. (f\ 

The  arbitrators  may  not  delegate  their  authority  even  to  each  other. 
Two  merchants,  arbitrators,  may  not  delegate  to  the  third  arbitrator,  though 
he  be  a  barrister,  the  decision  of  a  point  of  law  arising  out  of  the  case. 
Where  the  rest  of  the  award  had  been  determined  on,  but  a  point  of  law 
had  been  left  to  the  barrister  to  decide,  and  he  made  and  executed  his 
award  alone,  according  to  the  previous  arrangetnent,  and  the  result  of  his 
decision  on  the  question  of  law,  and  the  award  was  afterwards  executed  by 
another  of  the  arbitrators,  (an  award  made  by  two  only  being  good,)  the 
court  set  it  aside  on  the  ground  that  there  was  no  principle  of  law  authoriz- 
ing the  two  merchants  to  delegate  their  power  of  judging,  and  that  it  was 
,  ontn  impossible  to  say,  but  that  *if  the  barrister  had  expressed  his  opinion 
L  -I  on  the  point  of  law  to  the  others  before  the  award  was  made,  some 
arguments  might  not  have  been  raised  by  them,  which  would  have  pro- 
duced a  different  result  from  that  at  which  the  barrister  arrived  alone. (g-) 

But  if  each  of  the  arbitrators  exercise  his  own  independent  judgment  on 
the  matters  referred,  it  is  no  objection  to  the  award  that  on  discussion  one 
gives  way  to  the  other,  for  where  two  differ  in  opinion,  one  or  both  must 
give  way,  otherwise  they  never  can  agree. (//) 

As  they  must  all  act,  so  must  they  all  act  together.  They  must  each  be 
present  at  every  meeting;  and  the  witnesses  and  the  parlies  must  be  exa- 
mined in  the  presence  of  them  all  ;  for  the  parties  are  entitled  to  have 
recourse  to  the  arguments,  experience,  and  judgment  of  each  arbitrator  at 
every  stage  of  the  proceedings  brought  to  bear  on  the  minds  of  his  fellow- 
judges,  so  that  by  conference  they  shall  mutually  assist  each  other  in  arriv- 
ing together  at  a  just  decision. (i)  So  necessary  is  it  that  the  arbitrators 
should  act  jointly,  that  where  referees  in  the  case  of  a  joint  arbitration 
agreed  to  carry  on  their  inquiries  apart,  and  to  examine  the  witnesses  sepa- 
rately, and  if  they  concurred  in  the  result  to  decide  accordingly,  it  was  laid 
down  by  the  court  that  such  a  course  of  proceeding  would  not  be  sanclioned 
in  any  instance,  but  that  an  award  made  on  facts  so  ascertained  would  be 
set  aside  as  procured  by  ««  undue  means,"  since  such  a  mode  of  examination 
was  a  departure,  not  merely  from  established  courses  of  procedure,  but  from 
natural  justice. (/c) 

If  two  arbitrators  meet  and  agree  on  the  terms  of  an  award,  though  they 
afterwards,  when  it  is  drawn  up,  fix  their  respective  signatures  to  it  at  dif- 
ferent times  and  different  places,  the  Court  of  Common  Pleas  seem  inclined 
.  ..  to  doubt  whether  they  would  hold  an  award  void  for  the  objection 
I-  J  that  the  execution  ought  to   have  been  by  both  *together.(/)     But 

in  a  late  case  the  Court  of  Exchequer  were  strongly  of  opinion  that  the 
award  should  have  been  reduced  into  writing  by  the  common  consent  of  the 

(/•)  Marsh,  Tr.  re,  16  L.  J.,  Q.  B.  330.  (g)  Little  v.  Newton,  9  Dowl.  437. 

(A)  Eardlej  v.  Steer,  t  Dowl.  423. 

\i)  Plewa  v.  Middleton,  6  Q.  B.  845;  Littleton  v.  Newton,  9  Dowl.  437  ;  S.  C.  2  M.  & 
C  351  ;  Stalworth  v.  Inns,  2  I).  &  L.  428. 

{k)  Plewa  v.  Middleton,  G  Q.  B.  845.  (I)  Little  v.  Newton,  9  Dowl.  437. 
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arbitrators,  and  jointly  executed  by  them  ;  on  the  principle  that  the  law 
required  every  judicial  act  done  by  several  should  be  completed  in  the  pre- 
sence of  each  other,  and  that  in  the  case  of  arbitrators  it  was  possible  that 
at  the  last  moment  one  might  change  his  opinion.  The  court  added  a 
hope,  that  having  had  this  intimation  from  the  court,  arbitrators  would  in, 
future  take  care  that  the  execution  of  the  award  should  be  joint. (m) 

It  is  often  made  a  condition  precedent  that  before  the  two  arbitrators  pro- 
ceed with  the  reference  they  shall  appoint  an  umpire.  When  such  is  the 
case  the  proceedings  may  be  invalid  unless  the  umpire  is  so  appointed. 

In  references  under  "The  Lands  Clauses  Consolidation  Act,  1845," 
"The  Railways  Clauses  Consolidation  Act,  1845,"  and  "  The  Companies 
Clauses  Consolidation  Act,  1845,"  the  appointment  of  an  umpire  must  be 
made  before  entering  upon  the  matters  referred.  In  treating  of  the  appoint- 
ment^ an  umpire  this  is  more  fully  examined. (n) 

II.  Duly  of  the  arbitrators  when  awarded  by  less  than  all  valid.'] — If 
two  arbitrators  only  are  appointed  by  the  submission,  and  they  are  to  choose 
a  third  to  act  with  them,  and  an  award  made  by  any  two  is  to  be  valid,  they 
must  choose  their  colleague  before  they  take  any  step  in  the  reference  in 
order  that  the  parties  may  have  the  benefit  of  the  judgment  of  all  three  on 
the  whole  of  the  matters. 

Thus,  if  the  award  is  to  be  made  on,  or  before  a  certain  dajr,  or  such  other 
day  as  the  said  arbitrators,  or  any  two  of  them,  shall  appoint,  it  is  necessary 
for  the  two  to  *appoint  a  third  before  they  make  any  enlargement  r*91i-i 
of  the  time,  or  the  enlargement  will  be  void.(o)  L.         -1 

Under  such  a  submission  it  will  be  sufficient  for  any  two  of  them  to  act 
jointly,  though  the  third  from  obstinacy  or  the  desire  of  a  party,  or  business, 
or  any  other  cause,  absent  himself  from  the  meetings,  provided  he  have  full 
notice  and  opportunity  of  being  present  at  them  if  he  please,  and  be  not 
kept  away  by  any  practice  of  the  other  arbitrators  or  of  the  parlies. (p) 
When  there  is  no  positive  refusal  to  act,  two  cannot  make  a  good  award 
without  first  taking  the  opinion  of  the  third.  If  after  discussion  he  refuse 
to  concur  with  them  in  the  award,  they  may  then  execute  it,  and  it  will  be 
binding. [q\  But  in  order  to  justify  such  a  course  the  following  cases  show 
that  there  should  first  be  a  full  discussion  and  a  final  refusal  to  agree. 

A  proposed  award  was  shown  at  a  meeting  of  the  three  arbitrators  to  which 
one  of  them  objected,  and  he,  after  a  discussion,  declared  that  if  the  other 
two  would  not  alter  their  view  they  must  make  the  award  by  themselves, 
and  he  would  not  join  in  it.  Had  the  two,  on  this  state  of  the  facts,  made 
their  award,  the  court  intimated  an  opinion  that  it  would  have  been  valid. 
But  the  arbitrators  not  treating  this  refusal  as  final,  got  into  further  commu- 
nications, for  afterwards  a  draft  different  from  that  of  the  proposed  award 

(m)  Stalworth  v.  Inns,  2  D.  &  L.  428  ;  S.  C.  9  Jur.  285.  See  Wright  v.  Graham,  Exch. 
Nov.  25,  1848,  ace. 

(w)  See  P.  2,  ch.  4,  s.  4,  d.  2,  p.  214. 

(o)  Reade  v.  Dulton,  2  M.  &  \V.  69  ;  Hughes  v.  Garnett,  cited  2  M.  &  W.  6.9. 
■"  (p)  Goodman  v.  Saycrs,  2  J.    &,   W.  249;  Dalling   v.  Matchctt,  Willes,  215;  S.  C. 
Barnes,  57  ;  Morphett,  In  re,  2  D.  &  L.  967. 

(q)  White  v.  Sharp,  12  M.&W.  712;  Sallows  v.  Girling,  Cro.Jac.  277  ;  Berry  v.  Perry, 
3  Bulst.  62;  Thomas  v.  Harrop,  1  S.  &  S.  524. 
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was  sent  by  the  other  two  by  mistake  to  the  arbitrator,  who  disagreed,  and 
he  returned  it  to  them  with  comments  and  objections.  The  two  subse- 
quently made  an  award  corresponding  with  that  originally  proposed,  with- 
out again  submitting  it  to  the  third  arbitrator.  The  court  set  aside  the 
award  on  the  ground  that  the  two,  after  receiving  the  objections,  were  bound 
to  take  them  into  consideration,  and  consult  with  the  other  arbitrator  upon 
r*212l  tnem'  anc*  at  'east  t0  near  *what  he  had  to  say  in  support  of  them 
L       "^  before  they  finally  determined. (r) 

So  when  the  two  originally  named  arbitrators  having  differed  about  some 
items,  agreed  each  to  furnish  the  third  with  a  written  statement  of  what  he 
thought  the  award  should  be,  and  another  award  was  made  by  the  third  and 
the  one  whose  views  he  adopted  without  any  further  meeting  of  all  three, 
the  court  set  the  award  aside  because  the  three  never  consulted  together 
upon  it ;  adding,  that  it  by  no  means  followed  from  the  difference  of  the 
original  arbitrators  that  the  reasonings  and  arguments  of  the  third  might  not 
have  produced  unanimity,  and  that  the  one  whose  views  were  rejected  was 
entitled  to  the  opportunity  of  discussing  the  award  with  the  other  two, 
though  had  a  meeting  been  arranged  and  he  refused  to  attend,  this  refusal 
would  have  justified  the  two  who  agreed  in  treating  the  difference  as  final, 
and  in  making  their  award. (s) 

When  the  parties  have  each  appointed  an  arbitrator  on  a  reference 
respecting  the  compensation  to  be  paid  for  lands  taken  under  a  special  Act 
of  Parliament  for  the  purposes  of  a  public  undertaking  sanctioned  by  the 
Act,  "The  Lands  Clauses  Consolidation  Act,  1845,"  enacts  in  section  26, 
that  "  If  before  the  matters  so  referred  shall  be  determined,  any  arbitrator 
appointed  by  either  party  die,  or  become  incapable,  the  party  by  whom  such 
arbitrator  was  appointed  may  nominate  and  appoint  in  writing,  some  other 
person  to  act  in  his  place,  and  if  for  the  space  of  seven  days  after  notice  in 
writing,  from  the  other  party  for  that  purpose  he  fail  to  do  so,  the  remaining 
or  other  arbitrator  may  proceed  ex  parte  ;  and  every  arbitrator  so  to  be  sub- 
stituted as  aforesaid  shall  have  the  same  powers  and  authorities  as  were 
vested  in  the  former  arbitrator  at  the  time  of  such  his  death  or  disability  as 
aforesaid."  Section  30  provides,  that  "If  where  more  than  one  arbitrator 
shall  have  been  appointed,  either  of  the  arbitrators  refuse  or  for  seven  days 
_-.  neglect  to  act,  the  *other  arbitrator  may  proceed  ex  parte,  and  the 
L  -I  decision  of  such  other  arbitrator  shall  be  as  effectual  as  if  he  had 
been  the  single  arbitrator  appointed  by  both  parties." 

Clauses  almost  verbatim  with  the  above  are  to  be  found  in  sections  127, 
131,  of  "The  Railways  Clauses  Consolidation  Act,  1845. "(A 

In  "The  Companies  Clauses  Consolidation  Act,  1845,"  s.  129,  a  similar 
enactment  occurs.  The  clause  is  as  follows:  "If  before  the  matters  so 
referred  shall  be  determined,  any  arbitrator  appointed  by  either  party  die,  or 
become  incapable,  or  refuse,  or  for  seven  days  neglect  to  act  as  arbitrator, 
the  parly  by  whom  such  arbitrator  was  appointed  may  nominate  and 
appoint,  in  writing,  some  other  person  to  act  in  his  place,  and  if  for  the 
space  of  seven  days  after  notice  in  writing,  from  the  other  party  for  that 

(r)  Pering  v.  Koymer,  In  re,  3  A.  &  E.  245. 
(  )  Templeman  &  Reed,  In  re,  9  Dowl.  062. 
(0  8  &.  'J  Vict.,  c.  20.     Sec  Appendix  of  Statutes. 
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purpose,  he  fail  to  do  so,  the  remaining  or  other  arhitrator  may  proceed  ex 
parte  ;  and  every  arbitrator  so  to  be  substituted  as  aforesaid  shall  have  the 
same  powers  and  authorities  as  were  vested  in  the  former  arbitrator  at  the 
time  of  such  his  death,  refusal,  or  disability  as  aforesaid." 

Two  arbitrators  appointed  under  "The  Lands  Clauses  Consolidation 
Act,"  held  a  meeting'  in  the  reference,  at  the  close  of  which  meeting  it  was 
agreed  that  they  should  proceed  next  day  with  the  case.  Early  the  follow- 
ing morning,  before  the  time  for  the  meeting,  one  of  the  arbitrators  wrote 
to  the  solicitor  of  the  railway  company  who  had  appointed  him,  stating  that 
he  could  not  attend  on  account  of  important  business  ;  he  also  expressed 
his  desire  that  the  meeting  should  go  on  without  him,  and  that  he  should  be 
furnished  with  notes  of  the  evidence  taken.  He  did  not  attend,  and  the 
meeting  was  held  without  him.  Vice-Chancellor  Knight  Bruce  held  that 
this  was  not  such  a  refusal  to  act  as  to  justify  the  other  arbitrator  in  pro- 
ceeding alone,  (u) 


*  SECTION  IV.  [*214] 

OF    THE    UMPIRE. 

I.  By  whom  an  umpire  is  to  be  appointed.] — Where  two  arbitrators  are 
appointed,  the  submission  often  provides  that  in  case  of  their  not  agreeing 
in  an  award,  the  matters  shall  be  decided  by  a  third  person,  who  is  styled 
an  umpire. (a) 

The  umpire  is  sometimes  named  in  the  submission  ;  but  more  generally 
the  submission  merely  provides  that  he  shall  be  appointed  by  the  arbitra- 
tors.(6) 

Though  they  cannot  agree,  the  arbitrators  have  no  power  to  appoint  an 
umpire,  unless  authorized  to  do  so  by  the  submission.  If  the  submission 
be  to  the  award  of  A.  and  B.,  and  D.  being  umpire,  the  words  shall  receive 
a  liberal  construction,  and  be  held,  according  to  the  common  construction  of 
the  word  umpire,  to  mean  that  D.  is  to  decide  as  umpire  in  case  A.  and  B 
cannot  agree  in  their  award  as  arbitrators. (c) 

It  is  improper  for  the  arbitrators,  under  the  ordinary  provision  empower- 
ing them  to  appoint  an  umpire,  to  appoint  a  person  to  be  an  umpire  between 
themselves,  instead  of  between  the  parties,  for  the  meaning  of  the  provision 
in  the  submission  is,  that  the  arbitrators  should  make  an  award  on  all  the 
matters  in  difference,  and  if  they  cannot  agree  on  all,  that  the  umpire 
should  decide  on  all.((7) 

On  a  reference  under  "The  Lands  Clauses  Consolidation  Act,  1845, "(e) 
it  is  provided  by  s.  27,  that  "  where  more  than  one  arbitrator  shall  have 
been  appointed,  such  arbitrators  shall,  before  they  enter  upon  the  matters 

(a)  Hawlcy  v.  North  Staffordshire  Railway  Comp.,  V.  C.  K.  Bruce,  Feb.  18,  1848. 
See  P.  2,  ch,  4,  s.  4,  d.  5,  for  the  case  fully. 

(a)  Com.  Dig.  Arb.  F. ;  Rolle  Ab.  Arb.  P.  7,  8. 

(b)  Anon.  Jenk.  3d.  cent,  case  61,  p.  129. 

(c)  Com.  Dig.  Ab.  Arb.  F. ;  Rolle  Ab.  Arb.  P.  4. 

(d)  Tollit  v.  Saunders,  9  Price,  612. 

(e)  8  &  9  Vic.,  c.  18.     See  Appendix  of  Statutes. 
February,  1849. — 13 
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«„,_-,  referred  *to  them,  nominate  and  appoint  by  writing  under  their 
L  J  hands  an  umpire,  to  decide  on  any  such  matters  on  which  they 
shall  differ,  or  which  shall  be  referred  to  him  under  the  provisions  of  this 
or  the  special  Act  ;  and  if  such  umpire  shall  die,  or  become  incapable  to 
act,  they  shall  forthwith,  after  such  death  or  incapacity,  appoint  another 
umpire  in  his  place,  and  the  decision  of  every  such  umpire  on  the  matter 
so  referred  to  him  shall  be  final."  The  28th  section  enacts  that  "  if  in 
either  of  the  cases  aforesaid  the  said  arbitrators  shall  refuse,  or  shall  for 
seven  days  after  request  of  either  party  to  such  arbitration,  neglect  to 
appoint  an  umpire,  the  Board  of  Trade,  in  any  case  in  which  a  railway 
company  shall  be  one  party  to  the  arbitration,  and  two  justices  in  any  other 
case,  shall,  on  the  application  of  either  party  to  such  arbitration,  appoint  an 
umpire,  and  the  decision  of  such  umpire  on  the  matters  on  which  the  arbi- 
trators shall  differ,  or  which  shall  be  referred  to  him  under  this  or  the  spe- 
cial Act,  shall  be  final." 

"  The  Railways  Clauses  Consolidation  Act,  1845, "(/)  contains  like  pro- 
visions. S.  128  of  that  act  is  verbatim  the  same  as  s.  27,  above  given; 
and  s.  129  of  that  Act  is  word  for  word  the  same  as  s.  28  of  the  above  Act, 
except  that  the  words  between  "  Board  of  Trade,"  and  "shall  on  appli- 
cation," are  omitted, 

Very  similar  enactments  are  found  in  "The  Companies  Clauses  Conso- 
lidation Act,  1845,"(g-)  for  that  act  enacts  ins.  130,  that  "where  more  than  one 
arbitrator  shall  have  been  appointed,  such  arbitrators  shall,  before  they  enter 
upon  the  matters  referred  to  them,  nominate  and  appoint  by  writing  under 
their  hands  an  umpire  to  decide  on  any  such  matters  on  which  tbey  shall 
differ;  and  if  such  umpire  shall  die,  or  refuse,  or  for  seven  days  neglect  to 
act,  they  shall  forthwith,  after  such  death,  refusal,  or  neglect,  appoint 
another  umpire  in  his  place  ;  and  the  decision  of  every  such  umpire  on  the 
matters  so  referred  to  him  shall  be  final." 

,  "In  section  131,  it  is  provided  that  "if  in  either  of  the  cases 
L  -I  aforesaid  the  said  arbitrators  shall  refuse,  or  shall,  for  seven  days 
after  request  of  either  party  to  the  arbitration,  neglect  to  appoint  an  umpire, 
it  shall  be  lawful  for  the  Board  of  Trade,  if  they  think  fit,  in  any  case  in 
which  a  railway  company  shall  be  one  party  to  the  arbitration,  on  the  appli- 
cation of  either  party  to  such  arbitration,  to  appoint  an  umpire;  and  the 
decision  of  such  umpire  on  the  matters  on  which  the  arbitrators  shall  differ, 
shall  be  final." 

It  may  be  proper  to  notice  in  this  place,  that  by  the  recent  statute,  the  9 
&  10  Vict.,  c.  105,  s.  2,  all  the  powers  of  the  Board  of  Trade,  with  respect 
to  railways,  or  intended  railways,  have  been  transferred  to  the  Commis- 
sioners of  Railways  appointed  under  that  Act. 

Under  the  act  to  provide  for  the  conveyance  of  the  mails  by  railways, (/i) 
the  arbitrators  chosen  to  settle  the  difference  between  the  Post  Master  Gene- 
ral and  a  railway  company,  respecting  the  amount  to  be  paid  to  the  com- 
pany for  such  conveyance,  arc  by  s.  10  directed  to  appoint  an  umpire  pre- 
vious to  their  entering  upon  the  inquiry;  and  by  s.  18,  "if  such  umpire 
shall  refuse,  or  neglect  to  proceed  and  make  his  award  for  the  space  of 

(/)  R  &.  0  Vic,  c.  20.  Sec  Appendix  of  Statutes, 
(g)  8  &.  9  Vic.,  c.  16.  See  Appendix  of  Statutes. 
{It)  1  &.  2  Vic,  C.  UB.     Sec  Appendix  of  Statutes. 
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twenty-eight  days  after  the  matter  shall  have  been  referred  to  him,  then  a 
new  umpire  shall  be  appointed  by  the  two  first-named  arbitrators,  who  shall 
in  like  mariner  proceed  and  make  his  award  within  twenty-eight  days,  or 
in  default  be  superseded,  and  so  toties  quoties." 

II.  JVhen  the  arbitrators  should  appoint  the  umpire.] — Sometimes,  in 
order  to  insure  the  appointment  of  an  umpire  before  the  arbitrators'  minds 
are  embarrassed  with  the  matters  in  difference,  the  appointment  is  made  a 
condition  precedent  to  the  proceeding  at  all  in  the  reference  ;  when  such  is 
the  case,  the  arbitrators  should  make  the  appointment  before  they  take  any 
other  step,  or  the  whole  proceedings  may  be  *invalid.(i)  Merely  r*917l 
enlarging  the  time  before  appointing  the  umpire  is  not  an  entering  L  J 
on  the  consideration  of  the  matters  in  difference,  so  as  to  render  the  appoint- 
ment a  nullity. (A) 

When  the  submission  makes  no  special  provision  respecting  the  time 
when  the  arbitrators  are  to  appoint  the  umpire,  and  a  day  is  given  to 
the  umpire  subsequent  to  that  limited  for  the  arbitrators  making  their 
award,  they  may  appoint  an  umpire  at  any  time  before  the  time  for  making 
the  umpirage  has  expired,  for  the  power  of  appointing  is  quite  collateral  to 
that  of  making  an  award,  and  survives  when   the  latter  power  is  extinct. (/j 

If  the  submission  run  that  in  case  the  arbitrators  should  disagree  in  their 
opinion,  it  shall  be  competent  for  them  to  appoint  an  umpire,  they  may  ap- 
point one  in  the  first  instance,  and  need  not  wait  until  they  have  investigated 
the  matters,  and  found  that  they  cannot  agree. (?n)  This  too  seems  the  bet- 
ter course  to  pursue,  for  the  arbitrators  are  more  likely  to  agree  on  an  umpire 
before  they  have  disagreed  about  the  subject  referred  to  them. (a)  In  an 
old  case,  Holt,  C.  J.,  held  that  the  arbitrators  had  no  power  to  choose  an 
umpire  before  the  time  allowed  for  the  award  had  expired. (o)  This  view 
was  also  adopted  by  Mansfield,  C.  J.  :(p\  but  that  decision  of  Holt's,  C.  J., 
seems  contrary  toanother  decision  of  his, (7)  and  has  been  often  overruled,  and 
cannot  now  be  considered  as  law.(r) 

*It  will  be  seen  by  reference  to  the  preceding  division  of  this  r*0io-| 
section  that  "The  Lands  Clauses  Consolidation  Act,"  "The  Rail-  L  -J 
ways  Clauses  Consolidation  Act,"  and  "The  Companies  Clauses  Consoli- 
dation Act,"  and  the  Act  to  provide  for  the  conveyance  of  the  Mails  by 
Railway,  all  contemplate,  in  the  first  instance,  that  the  arbitrators  are  to 
appoint  an  umpire  before  entering  into  a  consideration  of  the  matters  referred 
to  them.(s) 

(i)  Hick.  In  re,  8  Taunt.  694  ;  Bright  v.  Durnell,  4  Dowl.  756. 

(it)  Cudliffv.  Walters,  2  Moo.  &  Rob.  232. 

(/)  Harding  v.  Watts,  15  East,  556  ;  Barnard  v.  King,  cited  2  Keb.  15  ;  S.  C.  Rolle  Ab. 
Arb.  P.  6  ;  Watson  v.  Clement,  Rolle,  Ab.  Arb.  P.  5;  Burdett  v.  Harris,  3  Keb.  387  ; 
Adams  v.  Adams,  2  Mod.  169  ;  Anon.  Freem.  378. 

(/re)  Bates  v.  Cooke,  9  B.  &  C.  407.  (n)   Harding  v.  Watts,  15  East,  556. 

(0)  Reynolds  v.  Gray,  1  Salk.  70.  (p)  Beck  v.  Sargent,  4  Taunt.  232. 

(7)  Mitchell  v.  Harris,  12  Mod.  512  ;  S  C.  Salk.  71. 

(r)  Roe  d.  Wood  v.  Doe,  2  T.  R.  641 ;  Harding  v.  Watts,  15  East,  556;  Doylcy  v. 
Pitslow,  E.  T.  28,  G.  II.,  cited  15  East,  557,  n.  (d.) ;  R.  v.  Outram,  T.  T.  29,  G.  III.,  cited 
15  East,  557,  n.(d.)  ;  Cowcll  v.  Waller,  2  Barnard,  154  ;  Elliott  v.  Chcval,  1  Lutw.  541 ; 
Jennings  v.  Vandeputt,  Cro.  Car.  263  ;  Coppin  v.  Hurnard,2  Saund.  133,  a  note, 

(s)  See  p.  214.  SeeSkerratt  v.  North  Staffordshire  Railway  Company,  17  L.J.  Ch.  161 
S.  C.  12  Jur.  46;  2  Phill.  475. 
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A  recent  decision  in  the  Queen's  Bench  respecting  the  validity  of  an 
umpirage  under  ««  The  Lands  Clauses  Consolidation  Act,"  throws  consider- 
able light  upon  the  question  as  to  when  the  umpire  must  be  appointed. 

The  facts,  as  stated  in  the  judgment,  were  as  follow  :  —  A  railway  com- 
pany who  required  certain  lands  for  the  purposes  of  their  Act,  appointed  an 
arbitrator  to  assess  the  compensation  to  be  paid  the  landowners  on  the  23rd 
of  March,  1847,  and  the  claimant  his  on  the  6th  of  April.  These  arbitrators 
did  not  appoint  an  umpire,  or  enter  on  the  matters  referred,  and  both  parlies, 
before  the  29th  of  April,  joined  in  applying  to  the  Board  of  Trade  to  appoint 
an  umpire.  On  the  29th  of  April,  the  claimant  objected  to  the  appointment 
of  an  umpire  not  a  barrister.  The  company  afterwards  made  a  request  to 
the  arbitrators,  and  after  seven  days  another  application  to  the  Board  of 
Trade,(/)  who,  on  the  17th  of  May,  appointed  a  surveyor  to  be  the  umpire. 
He  made  the  declaration  before  a  justice  required  by  the  statute  on  the  27th 
of  May,  and  his  award  on  the  26th  of  July. 

Upon  these  facts  it  was  objected,  that  the  appointment  of  the  umpire  was 
too  late,  on  the  ground  that  by  "The  Lands  Clauses  Consolidation  Act,"  it 
ought  to  have  been  made  within  twenty-one  days  after  the  appointment  of 
the  arbitrators,  and  that  their  appointment  being  complete  on  the  6lh  of  April, 
more  than  twenty-one  days  had  elapsed  between  that  day  and  the  17lh  of 
May,  the  date  of  the  umpire's  appointment. 

r*9iQl  *The  court,  however,  held  the  appointment  to  be  good,  and  made 
L  ■*  the  following  observations  respecting  the  effect  of  the  statute  in  this 
particular: — 

"  It  appears  to  us  that  the  powers  given  for  arbitration  continue  for  three 
months  after  the  arbitrators  are  appointed,  and  are  determined  then  only  by 
section  23  enacting  that  the  question  shall  be  settled  by  a  jury,  if,  when  the 
matters  shall  have  been  referred  to  arbitration,  the  arbitrators  or  their  umpire 
shall  for  three  months  have  failed  to  make  their  or  his  award,  or  if  no  final 
award  shall  be  made  ; — that  the  31st  section,  providing  that  the  umpire 
shall  determine  where  neither  of  the  arbitrators  refuses  or  neglects  to  act, 
and  they  fail  for  twenty-one  days  from  their  appointment  to  make  their 
award,  operates  only  to  take  from  the  arbitrators  the  power  of  making  an 
award,  and  to  vest  that  power  in  the  umpire  ;  but  not  to  render  void  the 
submission  to  arbitration  and  the  other  powers  incidental  thereto,  such  as 
the  appointment  of  an  umpire. 

•♦The  statute  contemplates  three  cases,  where  a  single  arbitrator  is  to 
award  ;  and  in  each  of  those  cases  he  has  three  months  for  that  purpose  ; 
viz.  where  a  single  arbitrator  is  originally  appointed  under  section  25;  or 
a  vacancy  is  left  unsupplied  under  section  26  ;  or  one  of  the  two  refuses  or 
neglects  to  act  under  section  30.  It  is  to  be  observed  an  umpire  cannot  be 
brought  into  action  in  either  of  these  cases.  Then  section  31  provides 
for  two  arbitrators  acting  and  failing  to  award.  If  they  so  fail  for  twenty- 
one  days,  and  do  not  extend  their  lime,  the  power  to  award  is  taken  from 
them,  and  vested  in  such  umpire  as  is  duly  appointed  under  the  other  pro- 
visions of  the  statute  which  are  not  affected  by  this  section. 

"The  incapacity  to  make  an  award  has  no  effect  upon  the  power  given 
to  the  arbitrator  under  section  27,  and  to  the  Board  of  Trade  on  their  default 

(0  In  reality  the  appointment  was  by  the  Commissioners  of  Railways. 
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under  section  28,  to  appoint  a  new  umpire  in  case  of  the  death  or  failure  of 
the  first;  and  we  see  no  reason  why  the  same  incapacity  to  award  should 
have  any  effect  upon  the  powers  given  for  appointing  the  original  umpire. 
If  the  construction  contended  for  *by  the  claimant  be  correct,  it  r#99ft-| 
might  happen  that  at  the  end  of  twenty-one  days  the  power  to  award  L  J 
might  cease,  and  the  power  to  resort  to  a  jury  still  be  suspended  for  the 
residue  of  three  months,  which  would  be  a  delay  without  purpose.  On 
these  grounds  we  have  come  to  the  conclusion  that  the  appointment  of  the 
umpire  was  valid. "(/) 

III.  Hoio  the  arbitrators  are  to  choose  an  umpire.'] — The  acknowledged 
general  rule  as  to  the  mode  of  appointing  the  umpire  is,  that  the  appoint- 
ment must  be  the  act  of  the  will  and  concurring  judgment  of  both  the  arbitra- 
tors ;  it  must  not  be  dependent  on  chance,  but  must  be  a  matter  of  choice, 
unless  the  parties  consent  to  or  acquiesce  in  some  other  mode  of  appoint- 
ment, (m) 

It  was  always  held,  that  if  the  two  arbitrators  tossed  up  which  should  nomi- 
nate the  umpire  to  the  exclusion  of  the  other,  an  appointment  so  made  was 
bad;  (a?)  but  previous  to  the  laying  down  of  the  general  rule  just  stated 
some  doubt  had  been  raised(?/)  by  a  decision  of  Lord  Ellenborough's  whe- 
ther the  appointment  of  an  umpire  by  lot  was  invalid,  when  each  arbitrator 
had  previously  proposed  a  person  for  the  office,  and  no  objection  was  made 
to  him  by  the  other  arbitrator,  that  learned  judge  having  decided,  that  under 
such  circumstances  there  could  be  no  objection  to  their  determining  by  lot 
their  selection  of  one  out  of  the  two  fit  persons. (2)  This  decision  of  Lord 
Ellenborough's  was  pressed  upon  the  court  in  Cassell,  In  re, (a)  but  after 
consideration  they  came  to  the  conclusion  that  it  was  better  to  avoid  nice 
distinctions,  and  laid  down  the  above  rule,  which  has  since  been  followed 
by  the  courts  in  all  subsequent  cases. (6) 

*In  a  recent  case,  two  arbitrators  tossed  up  for  the  choice  of  an   _.«.„„.-, 

1     22 1   1 

umpire:  the  one  who  won  the  toss  named  a  person  for  umpire,  but  L  J 
on  the  other  arbitrator  objecting,  afterwards  abandoned  his  choice,  and  pro- 
posed to  toss  up  again  for  the  choice  of  another.  The  latter  arbitrator,  how- 
ever, did  not  consent  to  this,  but  insisted  that  it  was  his  turn  to  name  an 
umpire,  and  he  then  chose  a  person  who  afterwards  acted  as  umpire,  the 
former  arbitrator  making  no  objection.  The  court  held,  that  though  the 
appointment  of  the  first  umpire  would  have  been  bad  as  an  appointment  by 
lot  had  it  been  persisted  in,  the  appointment  was  good,  being  one  of  choice, 
not  chance,  and  was  not  vitiated  because  one  arbitrator  devolved  on  the 
other  the  entire  discretion  as  to  the  selection. (c) 
•  After  the  rule  laid  down  in  Cassel,  In  re,(c/)  there  was,  at  one  time,  some 
inclination  shown  by  the  courts  to  hold  that  even  the  assent  of  the  parties 
could  not  render  valid  an  appointment  by  lot,  on   the   ground  that  it  was 

(f)  Bradshaw  v.  East  and  West  India  Docks  and  Birmingham  Junction  Railway  Co., 
Q.  B.,  June  2,  1848.  O)  Cassell,  In  re,  9  B.  &  C.  624. 

(*)  Harris  v.  Mitchell,  2  Vern.  485 ;  Hewitt  v.  Penny,  Sayer,  99. 

(y)  Young  v.  Miller,  3  B.  &  C.  407  ;  Wells  v.  Cooke,  2  B.  &,  A.  218. 

(«r)  Ncale  v.  Ledger,  16  East,  51.  (a)  0  B.  &  C.  624. 

(6)  Ford  v.  Jones,  3  B  &,  Ad.  248 ;  Greenwood  and  Titterington,  In  re,  9  A.  &  E. 
699  ;  Hodson  v.  Drewry,  7  Dowl.  569. 

(c)  Vinnikum  and  Morgan,  In  ie,  5  Jur.  72.  (d)  9  B.  &  C.  624. 
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better  to  abide  by  a  simple  rule  than  to  permit  an  inquiry  on  affidavit  into 
the  doubtful  question  of  whether  the  parties  assented. (e)  Yet  it  is  now 
beyond  dispute  that  the  courts  have  adopted  the  exception  as  well  as  the 
rule  laid  down  by  Lord  Tenterden  in  Cassell,  In  re,(/)  and  the  appoint- 
ment by  lot  of  an  umpire,  will  be  sustained,  if  the  parties  either  previously 
or  subsequently  give  a  clear  assent  to  such  a  mode  of  election. (g\  That 
assent,  however,  to-  be  binding-,  must  be  given  with  a  full  knowledge  of  all 
the  circumstances. (A)  If  the  arbitrators  merely  inform  the  parties  that  they 
have  mutually  chosen  A.  B.  to  be  umpire,  and  the  parlies  approve  of  the 
appointment,  not  knowing  the  umpire  has  been  selected  by  lot,  the  umpire 
obtains  no  binding  authority  by  such  assent. (i)  Even  if  the  attorney  of  the 
f-jjfooo-i  party  know  that  the  ^selection  has  been  made  by  tossing  up,  and 
L  -'  assent  to  it,  assuming  that  the  attorney  has  power  to  bind  his  client, 
the  award  will  not  bind  him,  if  the  important  circumstance  be  not  disclosed 
of  the  arbitrator  who  lost  the  toss  having  previously  personally  objected  to 
the  umpire,  when  originally  proposed  by  the  other  arbitralor.(/c) 

The  clerks  to  the  attorneys  have  no  authority  to  bind  the  parties,  by 
assenting  to  the  selection  of  an  umpire  by  lot,  nor  will  his  authority  be  rati- 
fied if  in  ignorance  of  the  mode  of  election  the  parties  attend  before  him.(/) 

Though  it  was  doubted  in  some  old  cases, (m)  there  does  not  now  seem 
to  be  much  question  that  on  the  refusal  of  the  umpire  first  named  to  act,  the 
having  once  executed  their  power  by  appointing  an  umpire,  does  not  pre- 
vent the  arbitrators  from  appointing  another.  For  though  when  the  arbi- 
trators have  once  executed  their  authority  by  appointment  of  an  umpire, 
they  cannot  revoke  it  and  execute  it  again  ;  this  seems  to  apply  only  to  the 
case  of  an  effectual  appointment,  and  there  is  no  effectual  appointment, 
unless  it  is  accepted  by  the  person  named  as  umpire. (n)  If  they  make  the 
appointment  in  terms  conditional  on  acceptance,  it  is  clear  their  power  to 
make  a  second  appointment  remains  in  case  of  a  refusal  by  the  party  first 
selected. (o) 

When  there  is  an  effectual  appointment  of  an  umpire,  it  cannot  be  affect- 
ed by  the  disapproval  of  the  parties. (/?) 

If  the  submission  provide  no  special  form  of  appointment  of  the  umpire, 
a  parol  appointment  is  sufficient. (y)  Sometimes  the  submission  requires  it 
to  be  in  writing,  sometimes  that  it  be  under  the  hand  and  seal  of  the  arbi- 
trators, or  that  it  be  indorsed  on  the  submission.  Whatever  the  direction 
r*99iT  1S'  l^e  arD'tralor  should  follow  it  closely.  The  appointment  requires 
L         -*  *no  stamp,  unless  it  be  under  seal,  and  delivered  as  a  deed.(r) 

(e)  Ford  v.  Jones,  3  B.  &,  Ad.  248 ;  Hodson  v.  Drewry,  7  Dowl.  569. 

(/)  9  B.  &  C.  624. 

(<r)  Hodson  v.  Drewry,  7  Dowl.  569  ;  Tunno  and  Bird,  In  re,  5  B.  &  Ad.  488  ;  James 
v.  Altwood,  7  Scott,  841. 

(/()  Wells  v.Cooke,  2  B.  &  A.  218. 

(/)  Greenwood  and  Titlerington,  In  re,  9  A.  &,  E.  699. 

(k)  Jamieson  and  Binns,  In  re,  1  A.  &,  E.  945. 

(/)  Hodson  v.  Drewry,  7  Dowl.  569. 

(m)  Reynolds  v.  Gray,  I  Salk.  70  ;  B.C.  1  Ed.  Raym.  222,  12  Mod.  120. 

(w)  Oliver  v.  Collins,  1  I  East,  3G7  ;  Trippet  v.  Eyre,  3  Ecv.  263  ;  S.  C.  1  Show.  7C,  2 
Vcnl.  113;  C<m..  Dig.  A!>.  Ail..  F. 

(o)  Reynolds  v.  Gray,  1  Salk.  70  ;  S.  C.  1  Ed.  Ray.  222. 

(/))  Oliver  v.  Collins,  II   Bast,  367.  ((})   Ibid. 

(r)  Roullcdgc  v.  Thornton,  4  Taunt.  703 ;  Dod  v.  Herbert,  Styles,  459. 
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The  appointment  of  an  umpire  by  the  Arbitrators  under  the  Lands 
Clauses  Consolidation  Act,  the  Railways  Clauses  Consolidation  Act,  and 
the  Companies  Clauses  Consolidation  Act,  must,  we  have  seen,  be  in  writing 
under  their  hands. (s) 

IV.  Commencement  and  duration  of  the  umpire's  authority.'] — Where 
no  time  is  limited  for  the  making  of  the  award,  the  umpire's  authority  can 
commence  from  no  other  period  than  the  disagreement  of  the  arbitrators.^) 

If  there  be  a  lime  limited  for  the  award,  his  authority  commences  abso- 
lutely from  that  limit,  even  though  the  arbitrators  have  never  met  to  agree 
or  disagree  on  the  subject,  for  the  not  making  an  award  shows  they  have 
not  agreed. (w) 

When  the  umpire  has  a  period  allowed  him  for  making  his  umpirage 
later  than  the  time  given  to  the  arbitrators,  his  authority  may  commence 
before  the  expiration  of  the  time  limited  to  the  arbitrators,  subject,  however, 
to  defeazance.  For  if  the  arbitrators  disagree,  and  refuse  to  make  an  award, 
the  umpire  may  proceed  at  once  with  the  reference,  and  need  not  wait  until 
the  time  allotted  to  the  arbitrators  has  expired,  and  his  decision  will  be 
binding,  even  if  made  before  the  time  for  the  award  has  elapsed.  It  will 
however  become  a  nullity  in  case  the  arbitrators  afterwards  resume  their 
authority,  agree,  and  make  an  award  within  the  timeallolted  them.^r) 
"  If  the  submission  name  the  umpire  as  well  as  the  arbitrators,  and 
appoint  the  same  day  as  the  limit  for  both  the*award  and  umpirage,  ^  .^ 
some  of  the  older  cases  seem  to  show  that  the  appointment  of  the  L  J 
umpire  is  absolutely  void,  and  that  he  cannot  make  any  umpirage  even  if 
the  arbitrators  make  none.  Other  cases  seem  to  qualify  this  opinion,  by 
holding  the  umpirage  might  be  good  when  the  arbitrators  had  disagreed, 
and  declared  they  would  not  intermeddle  any  more,  or  where  one  of  the 
arbitrators  had  died,  and  so  rendered  it  impossible  for  them  to  agree  in  an 
award. (?/) 

The  courts,  in  the  first  class  of  cases,  seem  to  have  apprehended  a  diffi- 
culty in  allowing  the  umpire  to  have  in  any  case  a  concurrent  jurisdiction 
with  the  arbitrators,  on  the  ground  of  the  confusion  that  would  be  created  if 
there  were  two  awards, (z)  and  therefore  held  the  appointment  of  the  umpire 
void  when  the  same  day  was  limited  for  the  award  and  umpirage.  That 
difficulty  will  be  removed,  however,  if  the  courts,  as  they  probably  would, 
should  hold  in  cases  where  only  one  day  is  limited,  as  they  hold  in  cases 
where  the  umpire  has  a  further  day,  that  the  umpirage  made  after  disagree- 
ment of  the  arbitrators  shall  stand  <rood,  unless  the  arbitrators  subsequently 
agree  in  making  an  award  within  the  time,  in  which  case  their  decision  is 
that  which  is  to  conclude  the  parlies. 

When  there  is  only  one  limit  and  the  arbitrators  are  to  choose  the 
umpire  if  they  cannot  agree,  it  is  held  in  many  old  cases  that  by  choosing 

(s)  See  .into,  division  one  of  this  section.  (t)  Com,  Dig.  Arb.  F. 

(u)  Lumley  v.  Button,  Rolle,  Ab.  Arb.  I'.  1. 

(x)  Smailes  v.  Wright,  3  ftl.  &  S.  559  ;  Sprigcns  v.  Nash,  5  M.  &.  S.  193  ;  Dare  v. 
Chase,  "-2  Show.  161 ;  Cowel  v.  Waller,  2  Barnard,  154. 

(//)  Coppin  v.  Human),  2  Saund.  12  I,  and  see  note-;  to  same  ;  S.  C.  1  Lev.  285  ;  Raym. 
Rep.  187  ;  Mitchcl  v.  Harris,  1  Salk.  71  ;  Anon.  2  Vern.  10J;  Barber  v.  Giles,  Rolle,  Ab. 
Arb.  I\  2 ;   Barnard  v.  King,  Vin.  Arb.  P.  6. 

(«)  Smailes  v.  Wright,  3  AI.  &  S.  559  ;  Sec  last  note. 
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an  umpire  they  renounce  their  power  and  cannot  again  resume  it,  so  that  if 
after  the  appointment  of  the  umpire  they  agree  and  make  an  award,  that 
award  is  null,  and  will  not  invalidate  the  umpirage  previously  made.(cr) 

We  have  already  seen  that  where  a  further  day  is  given  to  the  umpire, 
the  arbitrators  do  not  renounce  their  authority  by  appointing  an  umpire, 
rjf  -.  but  are  recommended  to  *select  one  in  the  first  instance  ;  it  is  pro- 
■-  -^  bable,  therefore,  that  the   same   uniform  principle  would   now  be 

extended  to  cases  where  one  day  is  only  limited  for  both  the  award  and 
umpirage,  and  that  the  umpire's  decision  would  be  held  good,  and  subject 
to  becoming  nugatory  in  case  the  arbitrators  after  bis  appointment  made  an 
award  within  the  limited  time.(i) 

When  the  umpire's  power  is  to  commence  on  the  disagreement  of  the 
arbitrators,  to  justify  the  umpire  in  interfering,  there  must  be  such  a  differ- 
ence between  the  arbitrators  as  renders  their  agreement  in  an  award  hope- 
lessee)  Whether  there  has  been  such  an  essential  difference,  is  a  question 
of  fact,  to  be  decided  sometimes  by  a  jury,  sometimes  by  the  court,  accord- 
ing to  the  nature  of  the  proceedings. 

The  word  "  disagreement,"  however.,  must  in  general  be  construed  to 
mean  non-agreement. ((/)  Where  the  arbitrators  intimate  to  the  umpire  that 
there  is  no  probability  of  their  making  any  award, (e)  or  where  one  of  them, 
after  some  meetings,  declines  to  proceed  further  in  the  case,  or  where  one 
of  the  arbitrators  insists  on  further  evidence  being  produced  which  the  other 
refuses  to  allow, (f\  these  states  of  things  may  amount  to  such  a  disagree- 
ment, or  non-agreement,  as  to  call  the  umpire's  powers  into  exercise,  and 
where  no  time  has  been  limited,  finally  to  determine  the  arbitrator's  autho- 
rity. (g\  And  for  this  effect  it  is  not  necessary  that  the  arbitrators  should 
have  heard  the  whole  of  the  evidence,  and  then  differ.  If  a  sufficient  dis- 
agreement take  place  while  the  evidence  is  only  part  heard,  the  umpire's 
authority  will  commence. (A) 

The  circumstance  of  no  award  having  been  made  by  the  arbitrator,  and 
-.  of  the  award  having  in  fact  been  made  by  *the  umpire,  will  it  seems 
L  -^  probable,  in  the  absence  of  any  thing  to  show  that  the  arbitrators 
are  still  considering  the  case,  be  taken  by  the  court  as  prima  facie  informa- 
tion that  the  arbitrators  did  not  agree. (z) 

The  umpire's  authority  may  for  some  purposes  commence  before  any 
disagreement  of  the  arbitrators.  Where  the  submission  gives  both  the  arbi- 
trator and  the  umpire  power  of  enlarging  the  time,  and  the  arbitrators 
enlarge  their  time  beyond  the  original  limit  fixed  for  the  umpire  making  his 
umpirage,  the  umpire  may,  within  his  original  period,  enlarge  his  time  fur- 
ther, although  there  has  been  no  disagreement  between  the  arbitrators  before 
he  makes  his  enlargement ;  and  it  seems  necessary  that  he  should  take  this 
step,  in  order  to  preserve  his  authority  alive. (&) 

(tf)Twislcton  v.  Travers,  2  Keb.  15;  S.  C.  1  Lev.  174  ;  Dnnnvan  v.  Mascall,  1  Lev. 
302 ;  Fyall  v.  Varier,  Rolle  Ab.  Arb.  P.  3 ;  Danes  v.  Monsay,  Vin.  Ab.  P.  18,  p.  «J7. 
(h)  Sec  Coppitj  v.  Hurnard,  2  Saund.  133,  b.  note. 
(e)Cudliffv.  Walters,  2  Moo.  (.V.  Rob.  232. 

((J)  Doddingtonv.  Bailward,  7  Dowl.  640 ;  Middleton  v.  Chambers,  Vin.  Ab.  Arb.  P.  17. 
(«)  Doddington  v.  Bailward,  7  Dowl.  640. 
(/)Cudliffv.  Walters,  2  Moo.  &  Rob.  232. 

(m  Tunno  v.  Bird,  In  re,  5  15.  &  Ad.  488.       (//)  Tunno  v.  Bird,  In  re,  5  15.  &  Ad.  488. 
(ij  Doddingtop  v.  Bailward,  7  Dowl. 640;  Com.  Dig.  Arb.  F. 
(hj  Doddington  v.  Bailward,  7  Dowl.  G40. 
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If  the  arbitrators  within  the  time  make  an  award  respecting  part  of  the 
matters  submitted  to  them,  the  umpire  cannot,  unless  specially  authorised, 
decide  on  the  rest,  because  he  is  in  general  only  empowered  to  act  in  case 
the  arbitrators  make  no  award  at  all  before  a  certain  day,  and  then  he  is  to 
decide  on  all  the  matters. (/) 

As  the  arbitrators  must  make  their  award  within  the  time  limited  to 
them,  so,  when  the  submission  fixes  a  limit,  the  umpire  must  make  his 
umpirage  within  the  time  limited  to  him.(m) 

In  the  case  of  references  under  the  provisions  of  "  The  Lands  Clauses 
Consolidation  Act,  1845,"(?i)  the  enactments  respecting  the  commencement 
and  duration  of  the  umpire's  authority  are  the  following. 

Section  23  provides,  "if  when  the  matter  shall  have  been  referred  to  arbi- 
trators or  their  umpire  shall  for  three  months  have  failed  to  make  their  or 
his  award,  or  if  no  final  award  shall  be  made,  the  question  of  *such  09«t 
compensation  shall  be  settled  by  the  verdict  of  a  jury  as  hereinafter  L  J 
provided." 

Section  27  enacts,  that  »  where  more  than  one.  arbitrator  shall  have  been 
appointed,  such  arbitrators  shall,  before  they  enter  upon  the  matters  referred 
to  them,  nominate  and  appoint  by  writing  under  their  hands,  an  umpire,  to 
decide  on  any  such  matters  on  which  they  shall  differ,  or  which  shall  be 
referred  to  him  under  the  provisions  of  this  or  of  the  special  Act,"  &c. 

And  section  31  directs,  that  "if  where  more  than  one  arbitrator  shall 
have  been  appointed,  and  where  neither  of  them  shall  refuse  or  neglect  to 
act  as  aforesaid,  such  arbitrators  shall  fail  to  make  their  award  within 
twenty-one  days  after  the  day  on  which  the  last  of  such  arbitrators  shall 
have  been  appointed,  or  within  such  extended  time  (if  any)  as  shall  have 
been  appointed  for  that  purpose  by  both  such  arbitrators  under  their  hands, 
the  matters  referred  to  them  shall  be  determined  by  the  umpire  to  be 
appointed  as  aforesaid." 

It  is  plain,  from  these  sections,  that  if  the  arbitrators  do  not  enlarge  the 
time,  or  enlarge  it  to  a  period  less  than  three  months  from  the  date  of  the 
appointment  of  the  last  of  the  two  arbitrators,  the  authority  of  the  umpire 
will  commence,  in  the  first  case  after  the  expiration  of  twenty-one  days 
from  the  date  of  such  appointment,  and  in  the  second  case  from  the  expira- 
tion of  the  enlarged  period. 

Whether  the  words  in  section  27,  that  the  arbitrators  are  to  appoint  an 
umpire  to  decide  on  any  such  matters  "  on  which  they  shall  differ,"  &c, 
would  authorize  the  umpire  in  proceeding  at  once  with  the  case,  supposing 
a  final  difference  and  disagreement  took  place  between  the  arbitrators 
within  the  twenty-one  days,  or  within  such  enlarged  period,  or  whether  the 
apparent  effect  of  these  words  is  controlled  by  the  terms  of  section  31,  has 
not  yet  received  a  judicial  interpretation. 

There  seems  to  be  nothing  in  the  language  of  section  31  which  would 
prevent  the  court  from  deciding  that  in  case  of  an  absolute  disagreement  at 

(Z)  RoIIe.  Ab.  Arb.  P.  7,  8;  Year-Book,  39  H.  VI   11. 

(m)  Trow  v.  Burton,  1  C..&.  M.  533  ;  Salkeld  v.  Slater,  In*re,  12  A.&  E.  767.  A  judge's 
order  enlarging  the  time  for  the  arbitrators  to  award  extends  the  umpire's  time  also. 
Bowcn  v.  Williams,  Exch.  Nov.  24, 1848." 

(»)  8  &  9  Vict.  c.  18. 
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n  any  time  between  the  arbitrators,  *the  umpire  might,  if  called  upon, 
L  J  proceed  to  hear  the  case  and  make  his  award  immediately, although 
the  period  allowed  to  the  arbitrators  had  not  expired,  and  that  his  award 
should  be  valid,  unless  the  arbitrators  within  their  allotted  period  should 
afterwards  agree  and  make  an  award. 

The  advantage  of  such  a  construction  of  the  statute  would  be,  that  it 
would  be  in  accordance  with  the  rule  laid  down  for  umpires  in  other  cases, 
as  has  been  shown  in  the  pages  immediately  preceding.  It  might  also,  in 
many  cases,  prevent  a  delay  of  several  months  in  obtaining  a  settlement  of 
the  question  in  dispute.  The  chance  of  the  arbitrators  agreeing  in  an  award, 
after  having  once  absolutely  differed,  and  after  the  umpire  had  been  called 
in,  is  practically  very  remote. 

There  is  a  difficulty  also  respecting  the  duration  of  the  umpire's  autho- 
rity under  this  Act.  By  section  23  the  arbitrators  or  the  umpire  are  to 
make  the  award  within  three  months.  But  from  what  date  that  period  of 
three  months  is  to  be  computed  when  the  umpire  is  called  upon  to  act, 
whether  from  the  date  of  the  appointment  of  the  first  of  the  two  arbi- 
trators, or  of  the  last  of  the  two  arbitrators,  or  from  the  appointment  of  the 
umpire  himself,  or  from  the  time  that  the  arbitrators'  power  expires  ;  has 
been  open  to  much  difference  of  opinion. 

In  a  case  in  the  Bail  Court,  Patteson,  J.,  set  an  award  under  this  Act 
aside,  on  the  ground  that  being  made  more  than  three  months  after  the 
appointment  of  the  umpire,  it  was  made  loo  late.(>i) 

Later  cases,  however,  put  a  different  construction  on  the  Act. 

A  railway  company,  who  required  certain  lands  under  the  Act,  appointed 
their  arbitrator  on  ihe  23rd  of  February,  1847,  and  the  landowner  his  on 
the  9th  of  March.  The  two  arbitrators  appointed  an  umpire  on  the  29th  of 
March.  No  award  was  made  by  the  arbitrators,  nor  did  they  enlarge  the 
time.  The  umpire  made  his  award  on  the  28th  of  June.  Wigram,V.  C, 
-.  *set  aside  the  award,  on  motion,  among  other  reasons,  on  the  ground 
L  J  that  it  was  made  too  late,  not  having  been  made  within  three  months 
after  the  appointment  of  the  last  arbitrator. 

But  «n  appeal  against  this  decision,  Lord  Cottenham,  C,  adverting  to  the 
fact  that  the  statute  intended  the  umpire  to  have  the  opportunity  of  making 
an  award,  and  that  if  the  arbitrators  exhausted  all  the  period,  the  umpire 
would  have  no  time  left  in  which  to  perform  his  duty,  if  he  were  bound  to 
award  within  the  original  three  months,  reversed  the  judgment;  holding 
the  proper  construction  of  the  statute  to  be,  that  the  umpire  had  three 
months  to  himself  in  which  to  make  his  award,  to  be  computed  (when  there 
was  no  enlargement  of  time  by  the  arbitrators)  from  the  expiration  of  the 
twenty-one  days  after  the  appointment  of  the  second  arbitrator,  and  when 
there  was  an  enlargement,  from  the  end  of  such  enlarged  time;  provided, 
that  as  the  arbitrators  had  no  authority  to  enlarge  to  any  time  later  than 
three  months  after  the  appointment  of  the  second  arbitrator,  the  umpire's 
authority  would  at  the  latest  commence  from  the  end  of  such  first  three 
months,  and  continue  then  for  three  months  longer. (o) 

(n)  Ward  v.  North  of  England  Railway  Comp.,  M.  T.  1847. 

(o)  Skerratt  v.  North  Staffordshire  Railway  Company,  17  L.  J.,  Ch.  1G1  ;  S.  C.  12  Jur. 
40;  9  Phill.475. 
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In  a  very  recent  instance,  on  a  motion  in  the  Queen's  Bench  to  set  aside 
an  award  of  an  umpire  under  the  statute,  one  of  the  grounds  of  objection 
being,  that  the  award  was  made  too  late,  there  being  more  than  three  months 
between  the  appointment  of  the  arbitrators  and  his  award  ;  the  court  over- 
ruled the  objection,  saying,  "  AVe  find  it  decided  ex  parte  Skerratt  v.  The 
North  Staffordshire  Railway  Company, (p)  that  the  three  months  for  the 
umpire  commence  from  the  duty  devolving  upon  him.  In  this  decision  we 
fully  concur.  And  as  this  award  of  the  umpire  was  made  within  three 
months  from  the  duly  devolving  upon  him,  and  *indeed  within  three  r*t)oft-i 
months  from  his  appointment,  it  is  not  too  late.(<y)  L         J 

Under  the  statute  which  provides  for  determining  by  arbitration  disputes 
between  the  Postmaster-General  and  Railway  Companies  respecting  the 
carriage  of  the  mails,  each  successive  umpire  has  twenty-eight  days  from 
the  time  the  matter  shall  be  referred  to  him,  allowed  for  making  his 
award,  (r) 

V.  Power  and  duty  of  the  umpire. ~] — The  umpire,  when  called  upon  to 
act,  is  in  general  invested  with  the  same  powers  as  the  arbitrators,  and 
bound  by  the  same  rules,  and  has  to  perform  the  same  duties.  He  must 
pursue  the  same  regular  course  with  respect  to  the  conduct  of  the  case,  as 
if  he  were  commencing  a  new  case  as  arbitrator.  He  must  examine  such 
witnesses  as  the  parlies  choose  to  produce,  and  as  to  such  points  as  they 
choose  to  raise,  although  the  same  witnesses  have  been  examined  to  the 
same  points  before  the  arbitrators.  He  may  not  take  the  evidence,  or  any 
part  of  it,  from  the  notes  of  the  arbitrators,  unless  there  be  a  special  provi- 
sion in  the  submission  or  a  clear  agreement  between  the  parties  permitting 
such  a  course. (s) 

Even  where  there  was  some  evidence  of  an  original  consent  by  a  party 
that  the  umpire  should  make  his  award  on  the  arbitrator's  notes  without  re- 
hearing the  witnesses,  but  his  attorney,  who  conducted  the  case  for  him, 
afterwards  demanded  that  the  umpire  should  receive  oral  testimony,  and 
the  latter  refused  to  receive  any  viva  evidence  unless  it  were  new  evidence, 
or  on  a  new  matter,  the  court  set  the  award  *aside.(/)  It  is  true,  the  ,-$.-,011 
objection  to  his  proceeding  without  re-hearing  the  witnesses  may  be  L  -1 
waived  by  the  conduct  of  the  parlies,  but  the  waiver  must  be  clearly  made 
out,  or  the  award  will  be  set  aside. (w) 

Where  a  party  knew  that  the  case  had  gone  before  the  umpire,  and  that 
he  had  been  furnished  by  the  arbitrators  with  the  notes  of  the  evidence  and 
a  statement  of  the  claims  of  the  parlies,  and  that  the  umpire  had  already 
said  that  if  he  required  further  information  he  would  call  a  meeting,  the 
court  refused  to  set  aside  the  award  of  the  umpire  on  the  objection  lhat  it 
was  made  without  hearing  evidence,  because   under  the   circumstances  it 

(p)  2  Phill.  475;  S.  0.  17  L.  J.,  Ch.  161  ;  12  Jur.  46. 

(q)  Bradshaw  v.  East  and  West  India  Docks  and  Birmingham  Junction  Railway 
Comp.,  June  2,  1848.     See  the  facts  of  the  case  stated  in  d.  2  of  this  section,  p.  218. 

(r)   1  &  2  Vict.  c.  98,  ss.  16.  18.     See  Appendix  of  Statutes. 

(s)  Salkdd  v.  Slater,  12  A.  &  E.  767;  Jenkins,  In  re,  1  Dowl.  N.  S.  276;  Waltonshaw 
V.  Marshall,  1H.&W.  209  ;  Matson  v.  Trowcr,  Ry.  &  M.  17. 

(t)  Salkeld  &  Slater,  In  re,  12  A.  &  E.  767. 

(u)  Salkeld  &  Slater,  In  re,  12  A.  &  E.  767 ;  Jenkins,  In  re,  1  Dowl.  N.  S.  276. 
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was  the  duty  of  the  party,  if  he  had  thought  it  necessary,  to  have  called 
on  the  umpire  to  hear  evidence,  and  then  his  declining  might  have  been  a 
around  of  objection.  But  that  as  the  party  had  not  done  so,  but  had  taken 
the  chance  of  the  award,  he  could  not  afterwards  come  to  the  court  to 
impeach  the  award  on  this  ground. (a;) 

A  railway  company  requiring  some  lands  for  the  purposes  of  the  railway, 
and  disputes  having  arisen  respecting  the  amount  of  compensation,  a  refer- 
ence was  had  to  arbitration  under  the  provisions  of  "The  Lands  Clauses 
Consolidation  Act,  1845."(?/)  The  land  owner  appointed  his  arbitrator, 
and  the  company  theirs  ;  and  the  two  arbitrators  appointed  an  umpire,  and 
enlarged  the  time  for  making  their  award  till  the  19th  of  November.  On 
the  4th  of  November  a  meeting  was  held  before  the  two  arbitrators  and  the 
umpire  together,  (it  having  been  agreed  to  by  the  parties  that  the  umpire 
should  be  present  to  hear  the  evidence,)  and  it  was  intended  to  proceed  with 
the  case  on  the  next  day.  Early  on  that  day,  the  5th  of  November,  the 
company's  arbitrator  wrote  to  the  company's  solicitor,  staling  that  he 
was  unable  to  attend  on  account  of  some  business.  The  solicitor, 
^  ,  therefore,  attended  before  the  other  arbitrator  and  the  umpire,  *and 
L  J  protested  against  the  reference  going  on  in  the  absence  of  the 
company's  arbitrator,  and  then  withdrew  from  the  meeting.  Notwith- 
standing this  protest,  after  the  company's  solicitor  was  gone  a  witness 
wasexamined  on  the  part  of  the  land  ownerbefore  the  single  arbitrator  and 
umpire.  No  further  meeting  was  ever  held,  and  nothing  was  ever  after 
done  in  the  case  by  the  company's  arbitrator.  On  the  11th  of  November 
the  solicitor  of  the  company  wrote  to  the  arbitrators  and  umpire,  protesting 
against  their  making  any  award.  No  award  was  made  by  the  arbitrators. 
After  the  19th  of  November,  when  the  enlarged  time  had  expired,  the 
land  owner's  solicitor  called  on  the  umpire  to  make  an  award  :  in  compli- 
ance with  which  request,  the  umpire,  on  the  29th  of  November,  made  his 
umpirage  without  hearing  any  evidence,  or  holding  any  meeting,  or  giving 
notice  to  the  company  or  their  solicitor  of  his  intention  to  make  an  award, 
or  offering  them  any  opportunity  of  producing  evidence.  A  motion  on  the 
part  of  the  company  was  made  in  the  following  term  to  set  aside  the  award 
on  the  ground  of  the  irregularity  of  the  proceedings.  The  company's  soli- 
citor swore  that  he  had  had  evidence  to  produce  on  the  part  of  the  company. 
V.  Ch.  Knight  Bruce  set  the  award  aside,  holding  that  the  umpire  had  acted 
improperly  in  deciding  the  case  without  either  hearing  the  case  de  novo,  or 
at  least  taking  it  up  from  the  meeting  of  the  4th  of  November,  and  giving 
the  company  an  opportunity  of  producing  their  evidence.  He  held,  also, 
that  the  absence  of  the  company's  arbitrator  on  the  5th  of  November  for  the 
reasons  he  assigned  was  not  a  refusal  to  act  within  the  meaning  of  s.  30  of 
the  statute  so  as  to  justify  the  other  arbitrator  in  proceeding  ex  parte.  He 
added,  however,  that  if  the  non-attendance  of  the  company's  arbitrator  had 
been  procured  by  the  fraud  or  collusion  of  the  company,  the  latter  would, 
in  his  opinion,  have  been  bound  by  the  proceedings  at  a  meeting  held  before 
the  other  arbitrator  just  as  much  as  if  both  arbitrators  had  been  present.(z) 
On  appeal  to  the  Lord  Chancellor  this  decision  was  confirmed. 

(x)  Tunno  &  Bird.  Id  re,  5  B.  &  Ad.  488;  Hall  v.  Lawrence,  4  T.  R.  589. 

(</i  8db  '■'  Vict.  c.  18.     Sec  Appendix  of  Statutes. 

(2)  llawlcy  v.  North  Stuftbrdbhirc  Railway  Company,  reported  in  12  Jur.  389. 
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*Though  the  arbitrators  agree  on  some  matters,  and  the  case  is  r<«„*« 
referred  to  the  umpire  because  they  disagree  on  others,  the  umpire  L  J 
must  not  confine  his  award  to  the  latter,  but  must  award  equally  on  all  as  if 
the  arbitrators  had  disagreed  on  all.  His  judgment  is  in  no  way  fettered 
by  theirs. (a) 

An  award  in  which  the  umpire  and  arbitrators  join,  and  in  which  the 
arbitrators  decide  some  points,  but  reciting  that  they  cannot  agree  on  another 
point,  refer  that  to  the  umpire  who  decides  it,  is  bad. (6)  But  if, after  their 
authority  has  expired,  the  arbitrators  join  with  the  umpire  in  making  the 
umpirage,  the  decision  will  be  held  valid  as  that  of  the  umpire  alone  ;  for 
it  is  no  more  than  if  mere  strangers  join  in  the  umpirage,  and  that  cannot 
vitiate  it.(c) 


CHAPTER   V.  [*234] 

THE  DUTY  OF  THE  ARBITRATOR  IN  FORMING  HIS  AWARD. 

It  having  been  attempted  in  the  preceding  chapters  of  this  part  to  set 
forth  at  large  the  qualifications  of  the  arbitrator,  the  various  powers  with 
which  he  is  invested  to  facilitate  his  investigation  into  the  matters  before 
him,  and  the  course  which  he  ought  to  take  in  conducting  the  inquiry  from 
its  commencement  to  its  close,  the  natural  division  of  the  subject  brings  us 
now  to  a  consideration  of  that  which  is  the  ultimate  object  of  every  refer- 
ence, the  award,  or  instrument  embodying  the  decision  of  the  arbitrator  on 
the  matters  submitted. 

This  chapter,  therefore,  treats  generally  of  the  award,  and  of  those  broad 
principles  of  decision,  in  accordance  with  which  the  arbitrator  should  both 
frame  his  judgment  in  his  own  mind,  and  express  it  in  language  to  the 
parties. 

The  first  section  is  confined  to  the  formal  requisites  of  the  award,  show- 
ing the  mode  in  which  it  is  to  be  made,  published,  and  delivered  ;  and  the 
second  contains  general  observations  about  the  form  of  the  award,  and  how 
it  should  be  drawn  up. 

But  the  five  next  sections,  each  announce  a  principle,  disobedience  to 
which  will  either  wholly  or  partially  invalidate  the  award. 

*The  first  of  these,  section  three,  announces,  that  the  award  must  r*oqe-i 
be  one  entire  instrument.  L 

Section  four  proclaims  the  leading  principle  of  all,  into  which,  indeed, 
many  of  the  others  may  be  resolved,  that  the  award  must  be  final,  that  is, 
a  complete  adjudication  on  every  matter  intended  by  the  parties  to  be 
determined  ;  its  various  divisions  illustrate  the  effect  of  leaving  a  matter 
undecided,  and  of  the  presumption  of  the  courts  in  favour  of  the  validity 

(a)  Roll.  Ab.  Arb.  P.  7 ;  Wicks  v.  Cox,  11  Jur.  542. 
(6)  Tollitt  v.  Saunders,  9  Price,  612. 

(c)  Beck  v.  Sargent,  4  Taunt.  232;  Soulsby  v.  Hodgson,  3  Burr.  1474;  Anon.  1  Bulst. 
184. 
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of  the  award,  and  disclose  the  consequences  of  an  imperfect  decision,  or  of 
a  reservation  of  a  point  for  future  judgment. 

Section  five  declares  the  next  most  comprehensive  principle,  namely,  that 
the  award  must  be  certain. 

Section  six  shows  that  the  award  must  be  mutual ;  and  section  seven, 
that  it  must  direct  only  what  is  possible,  and  that  its  provisions  must  be 
consistent  with  each  other. 

The  eighth  section  examines  into  the  effect  of  a  mistake  on  the  part  of 
the  arbitrator  on  the  validity  of  the  award,  whether  that  mistake  proceeds 
from  an  erroneous  judgment  on  a  point  of  fact,  or  arise  merely  from 
accident,  and  whether  it  be  apparent  on  the  face  of  the  award  or  not.  It 
investigates,  also,  how  far  the  extrinsic  statements  of  the  arbitrator  respect- 
ing the  grounds  of  his  award  will  be  received  to  impeach  it  when  appa- 
rently valid,  and  points  out  the  course  to  be  pursued  by  him  when  he  is 
empowered  to  raise  a  point  of  law  on  the  face  of  his  award  for  the  opinion 
of  the  court. 

The  ninth  section  makes  manifest  that  notwithstanding  there  may  have 
been  some  violation  of  the  principles  above  enumerated,  some  adjudication 
on  matters  not  before  the  arbitrator,  or  some  direction  which  it  exceeded  the 
arbitrator's  power  to  impose,  the  whole  award  will  not  be  rendered  null,  if 
that  portion  which  is  open  to  objection  can  properly  be  separated  from  the 
rest. 

The  conluding  or  tenth  section  treats  of  awards  under  "The  Lands 
Clauses  Consolidation  Act." 


[*236]  *SECTION  I. 


OF    THE    FORMAL  REQUISITES  OF    THE    AWARD. 

I.  Making  the  award, .] — In  making  his  award,  the  arbitrator  must  fol- 
low the  directions  of  the  submission  in  point  of  form  ;  for  whenever  a 
special  authority  is  created  those  who  give  it  have  a  right  to  annex  to  it 
their  own  terms,  with  which  he  on  whom  it  is  conferred  must  comply  ; 
therefore  when  the  submission  provides  that  the  award  be  in  writing  under 
the  hand  of  the  arbitrator,  the  award  to  be  valid  must  be  under  the  arbitra- 
tor's hand  as  well  as  in  writing  ;(«)  where  it  is  to  be  in  writing,  under  the 
hand  and  seal  of  the  arbitrator,  an  award  in  writing  only  is  insufficient.^;) 
An  award  in  writing,  and  under  seal,  was  in  an  old  case  held  invalid,  when 
the  submission  required  that  it  should  be  indented  as  well  as  in  writing 
and  sealed  ;(c)  but  the  objection  that  the  award  was  not  indented  has  on  a 
later  occasion  been  scouted  by  the  court. (</) 

{a  Evcrard  v.  Patir-son,  6  T;aint.  (i2.">. 

(h)  Henderson   v.  Williamson,  1   Strange,  116;  Thairc  v.  Thairc,  Palm.  109.  112 ;  S 
C.2  Rol.  Rep. 243. 

(e)  Hinton  v.  Cray,  3  Kcb.  512.  (d)  Gatltffe  v.  Dunn,  Barnes,  55. 
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If  the  submission  be  silent  as  to  form,  the  arbitrator  is  at  liberty  to  make 
his  award  with  such  formalities  as  he  pleases. 

Unless  prescribed  by  the  submission,  the  award  need  not  necessarily  be 
in  writing,  for  a  verbal  award  is  perfectly  valid. (e)  Even  where  the  sub- 
mission required  the  award  to  be  made  and  ready  to  be  delivered  by  a  cer- 
tain day,  a  parol  award  was  held  good,  for  a  parol  award  is  capable  of  oral 
delivery. (/) 

*But  unless  there  be  some  specified  reason  to  the  contrary,  it  is  r*237~| 
advisable  for  the  arbitrator  also  to  make  his  award  in  writing,  for  a  L 
parol  award  is  open  to  many  serious  objections,  among  the  most  obvious  of 
which  are,  that  it  depends  on  the  accuracy  of  man's  memory,  that  it  is 
doubtful  whether  the  courts  would  enforce  it  by  attachment,  and  that  it 
would  probably,  in  many  cases,  be  ineffectual  where  it  concerned  interests 
in  land. 

In  general,  but  subject  of  course  to  the  particular  provisions  of  the  sub- 
mission, the  arbitrator  makes  his  award  in  writing,  and  signs  his  name  at 
the  foot.  It  is  customary  to  have  an  attesting  witness  who  may  prove 
the  execution. 

We  have  already  seen  that  where  there  are  several  arbitrators  all  should 
execute  at  the  same  time  and  in  presence  of  each   other. (g) 

In  practice,  it  is  usual  for  the  arbitrator  to  make  his  award  on  paper 
stamped  with  a  proper  award  stamp.  This  he  delivers  to  the  successful 
party.  For  the  unsuccessful  party  he  has  a  copy  made  on  unstamped 
paper  which  he  does  not  sign  or  execute  as  an  award  unless  requested  so 
to  do. 

By  the  provision  of  "The  Lands  Clauses  Consolidation  Act,  1845,"(A) 
and  "  The  Railways  Clauses  Consolidation  Act,  1845,"(z)  the  declaration 
made  and  subscribed  by  the  arbitrator,  before  entering  on  the  reference,  is 
to  be  annexed  to  the  award  when  made.  The  penalty  of  omitting  to  answer 
the  declaration  is  not  stated.  The  37th  section  of  the  former  Act,  and  the 
137lh  section  of  the  latter  Act,  enact,  that  "no  award  made  with  respect  to 
any  question  referred  to  arbitration  under  the  provisions  of  this  or  the 
special  Act  shall  be  set  aside  for  irregularity  or  error  in  matter  in  form." 

II.  Publishing  the  award.'] — The  submission  generally  provides  that 
the  arbitrator  shall  make  and  publish  his  award  *in  writing,  ready  _  -. 
to  be  delivered  to  the  parties  at  their  request  on  or  before  a  certain  L  -1 
day.      Hence  beside  making,  the  arbitrator  must  publish  his  award. 

So  far  as  the  validity  of  the  award  is  affected,  it  will  in  general  be  con- 
sidered as  "  published"  as  soon  as  the  arbitrator  has  done  some  act  whereby 
he  becomes  functus  officio,  and  has  declared  his  final  mind,  and  can  no 
longer  change  it, — that  is,  as  soon  as  he  has  made  a  complete  award. (A:) 

(e)  Hanson  v.  Liversedge,  Carth.  15G;  S.  C.  2  Vent.  242;  Rawling  v.  Wood,  Barnes, 
54. 

(/)  Oates  v.  Bromil,  1  Salfe.  7.3  ;  S.  C.  6  Mod.  1G0  ;  Cocks  v.  Macclesfield,  Dyer,  218, 
b.;  Blundell  v.  Brettargh,  17  Ves.  232.  240. 

(g)  Little  v.  Newton,  9  Dowl.  437  ;  Stalworth  v.  Inns,  2D.&  L.  428.  See  ante,  P.  2, 
ch.  4,  s.  3,  p.  209.     Duty  of  Juint  Arbitrators. 

(h)  8  &,  9  Vict.  c.  18,  s.  33.     See  Appendix  of  Statutes. 

(!)  8  &  9  Vict.  c.  20,  s.  134.     See  Appendix  of  Statutes. 

(k)  Henfree  v.  Bromley,  6  East,  309  ;  Macarthur  v.  Campbell,  5  B.  &  Ad.  518. 
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When  the  award  was  executed  by  the  arbitrator  in  the  presence  of  witnesses 
who  attested  it,  and  to  whom  it  was  read  over  at  the  lime,  and  the  plaintiff 
died  on  the  following  morning-,  but  before  he  had  notice  that  the  award  was 
ready,  the  court  held  that  it  was  made  and  published  in  the  lifetime  of  the 
plaintiff,  and  could  not  be  set  aside  as  published  after  his  death  ;  though 
two  hours  after  the  plaintiff's  death  the  plaintiff's  attorney  received  a  note 
from  the  arbitrator,  stating  he  was  about  to  declare  his  award,  and  desiring 
him  to  attend  at  his  office  the  same  evening.(A 

If  there  be  several  arbitrators,  it  will  not,  it  seems,  be  published  until  it 
is  signed  by  the  requisite  number  of  arbitrators. (m) 

Where  the  submission  provided  that  the  award  should  be  made  and  pub- 
lished "  utrique  partium,"  by  a  certain  day,  (the  parties  being  the  plaintiff 
on  one  side  and  several  defendants  on  the  other,)  though  the  award  was 
made  and  published  to  the  plaintiff  and  one  of  the  defendants,  it  was  held 
that  the  plaintiff  could  not  recover  on  the  award  as  he  had  not  published  it 
to  all  of  the  defendants. (n) 

It  may  be  important  to  mention,  that  so  far  as  regards  the  rule  which 
regulates  the  time  for  an  application  to  set  aside  an  award,  the  publication, 
from  which  the  time  begins  to  run,  is  not  in  any  case  the  publishing  of  the 
r¥  ..  award  itself,  but  the  ^publication  of  it  to  the  parties. (o)  Therefore, 
L  -I  as  soon  as  the  arbitrator  has  executed  the  award,  he  should  give 
notice  of  it  to  the  parties  that  it  is  made  and  ready  to  be  delivered. 

III.  Delivering  the  award.'] — The  award  is  usually  to  be  ready  to  be 
delivered  by  a  certain  day.  When  it  is  made  it  is  ready  to  be  delivered, 
and  the  court  will  so  intend  it,  especially  where  it  is  to  be  ready  to  be  deli- 
vered on  request. [p\  It  need  not  be  actually  delivered  by  the  appointed 
day  in  order  to  its  validity,  if  it  be  ready  to  be  delivered  by  that  day.(y) 
A  refusal  by  the  arbitrators  to  deliver  an  award  to  the  defendant  who  made 
his  request  for  it  on  the  last  day  limited,  on  the  ground  that  it  had  not  been 
stamped,  has  been  held  a  good  defence  to  an  action  on  the  bond  for  non 
performance  of  the  award,  as  it  showed  the  award  was  not  ready  to  be  deli- 
vered within  the  appointed  time.(?') 

If  the  submission,  instead  of  providing  that  the  award  be  ready  to  be 
delivered,  directs  that  it  be  delivered  to  the  parties  by  a  certain  day,  in  order 
to  be  valid,  the  award  must  be  actually  delivered  by  the  day.  When  the 
submission  enjoined  a  delivery  to  either  of  the  parties,  it  has  been  held  that 
the  delivery  must  be  made  to  both.(s)  But  when  there  are  two  parlies  on 
each  side,  and  the  award  is  to  be  made  and  given  up  to  the  said  parties,  or 
to  one  of  them,  it  has  been  held  sufficient  to  deliver  it  to  any  one  of  either 
party.fY) 

(l)  Brooke  v.  Mitchell,  G  M.  &,  W.  473. 

(m)  Little  v.  Newton,  2M.&G.  351. 

(n)  Hungalc  v.  Mease,  Cro.  Eliz.  885;  S.  C.  5  Rep.  103  ;  F.  Moore,  642. 

(o)  Macarthur  v.  Campbell,  5  B.  &  Ad.  518 ;  Brook  v.  Mitchell,  6  M.  &  VV.  473 ;  Moore 
v.  Darley,  1  C.  B.  445. 

(p)  Veale  v.  Warner,  1  Saund.  327,  b.  notes;  Garret  v.  Wceden,  1  Lev.  133;  Bradsey 
v.  Clyston,  Cro.  Car,  541  ;  Marks  v.  Marriot,  1  lid.  Raym.  114  ;  Joyce  v.  Haines,  Hard. 
3.99;  Freeman  v.  Bernard,  1  Ld.  Raym.  247;  Robison  v.  Calwood,  G  Mod.  82;  Anon.  2 
Ld.  Raym.  989. 

(7)  Brown  v.  Vawscr,  4  Fast,  584. 

(r)  Wilson  v.  Wilson,  1  Saund.  327,  c.  D.  (m). 

(«)  Parker  v.  Barker,  Cro.  Eliz,  448;  Block  v.  Palgravc,  Cro.  Eliz.  797. 

(t)  Cocks  v.  Macclesfield,  Dyer,  218,  b. 
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In  general,  however,  the  arbitrator's  duty  is  only  to  have  the  award 
ready  for  delivery  to  the  parties,  on  their  request,  *before  the  period  r#nA(\-\ 
of  his  authority  has  expired  ;  the  delivery  itself  may  take  place  at  L  -1 
any  time. 

Either  party,  as  soon  after  the  publication  as  he  pleases,  may  obtain  it 
from  the  arbitrator  on  payment  of  his  charges.  But  until  they  are  paid,  it 
is  usual,  in  order  to  insure  their  discharge  without  any  trouble,  for  the  arbi- 
trator to  keep  the  award  in  his  own  hands.  This  course  has  been  recom- 
mended by  the  court,  even  when  the  party  who  takes  up  the  award  is  not 
to  be  ultimately  liable  to  pay  them.(w)  If  the  unsuccessful  party  be  the 
one  who  comes  to  take  up  the  award,  in  practice  the  unstamped  and 
unsigned  copy  is  commonly  all  that  is  given  him,  while  the  award  itself  is 
kept  for  the  parly  in  whose  favour  the  arbitrator  has  decided. 

In  cases  of  references  under  "  The  Lands  Clauses  Consolidation  Act, 
1845," (a,1)  it  is  provided  by  section  35,  that  "  the  arbitrators  shall  deliver 
their  award  in  writing  to  the  promoters  of  the  undertaking,  and  the  said 
promoters  shall  retain  the  same,  and  shall  forthwith  on  demand,  at  their  own 
expense,  furnish  a  copy  thereof  to  the  other  party  to  the  arbitration,  and 
shall  at  all  times,  on  demand,  produce  the  same  award,  and  allow  the  same 
to  be  inspected  or  examined  by  such  party,  or  any  person  appointed  by  him 
for  that  purpose." 

IV.  Slumping  the  award.'] — By  the  present  Stamp  Act,  55  G.  III.  c. 
184,  a  duty  is  imposed  on  all  awards  in  writing.(?/) 

Exceptions,  however,  have  been  made  by  statute  in  favor  of  awards  in 
certain  cases.     Thus  awards  made  under  the  *acts  for  settlings  by   _«_.,,-, 

[24-1    i 

arbitration  disputes  between  Masters  and  Workmen, (2)  and  con-  L 
cerning  Savings'  Banks, (a)  and  in  certain  cases  concerning  Friendly  Soci- 
eties,^) are  exempted  from  stamp  duty.  Possibly  the  6  G.  IV.  c.  16,  s. 
98,  which  exempts  from  stamp  duty  all  instruments  and  writings  whatso- 
ever relating  solely  to  the  estate  or  effects  of  any  Bankrupt  or  Bankrupts, 
or  any  part  thereof,"  would  be  held  to  exempt  from  duty  awards  made  on 
references  by  assignees  of  a  bankrupt.  We  have  previously  seen  that 
Parke,  B.,  has  ruled  at  Nisi  Prius  that  submissions  by  assignees  respecting 
claims  of  the  bankrupt  for  work  and  labour  are  freed  from  duty.(c) 

In  general,  however  informal  the  decision  may  be,  if  it  be  an  award  in 
fact,  the  statute  applies,  Thus,  where  a  bond  had  been  given  conditioned 
for  A.  M.'s  due  discharge  of  the  duties  of  clerk,  to  be  ascertained  by  the 
inspection  of  A.  M.'s  accounts  by  J.  S.,  and  the  amount  so  ascertained  to 
be  liquidated  damages,  J.  S.  being  looked  upon  as  an  arbitrator,  a  paper,  in 

(«)  Hicks  v.  Richardson,  1  B.  &  P.  93. 

(x)  8  &  9  Vic.  c.  18.     See  Appendix  of  Statutes. 

(y)  55  G.  III.  c.  184,  Schedule,  Part  1,  Title  Award.  Award  in  England,  and  award 
or  decreet  arbitral,  in  Scotland,  1/.  15s.  And  where  the  same,  together  with  any  sche- 
dule, or  other  matter  put  or  indorsed  thereon,  or  annexed  thereto,  shall  contain  2160  words 
or  upwards,  then  for  every  entire  quantity  of  10S0  words  contained  therein,  over  and  above 
the  first  1080  words,  a  further  progressive  duty  of  1/.  5s. 

(z)  5  G.  IV.  c.  96,  s.  3-2.     See  Appendix  of  Statutes. 

(a)  9  G.  IV.  c.  92,  s.  45 ;  7  &  8  Vic.  c.  83,  s.  14.     See  Appendix  of  Statutes. 

(6)  9  &  10  Vic.  c.  27,  s.  15.     See  Appendix  of  Statutes. 

(c)  See  Wright  v.  Webb,  cited  P.  1,  ch.  3,  s.  7,  d.  2,  p.  91. 

February,  1849. — 14 
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which  J.  S.  had  ascertained  the  amount  of  the  deficiency  in  A.  M.'s 
accounts,  was  held  by  Parke,  B.,  to  be  an  award,  and  to  require  stamping 
as  such.((/)  So  also  a  partnership  account,  ascertaining  how  much  each 
partner  had  received  and  disbursed,  dividing  the  profits  among  them  accord- 
ing to  their  respective  interests,  and  directing  those  who  have  money  to  pay 
to  the  partnership  to  hand  it  over  to  those  who  have  money  to  receive, 
though  not  purporting  to  be  an  award  on  the  face  of  it,  is  an  award,  and 
requires  a  stamp  as  such,  if  the  party  who  makes  out  the  account  be  empow- 
ered to  act  as  an  arbitrator,  but  is  not  an  award  if  he  merely  make  it  out  for 
the  information  of  the  parties,  and  have  no  power  to  bind  them.(e) 

-,  Though  the  several  parties  to  the  submission  have  separate  *rights 
L  J  and  liabilities,  the  award  will  need  only  a  single  stamp,  if  they  have 
a  sufficient  community  of  interest  in  the  subject-matter  referred,  as,  for 
instance,  when  the  several  underwriters  on  a  policy  of  insurance  agree  to 
refer  the  demand  of  the  assured  on  that  policy. (f\ 

Where  an  inclosure  act  gave  the  commissioners  power  to  award  lands  in 
exchange  for  others  in  an  adjoining  parish,  and  also  to  award  lands  to  those 
who  bought  them  of  persons  entitled  to  allotments,  their  award,  awarding 
lands  given  in  exchange  partly  for  other  lands,  and  partly  for  money,  was 
held  sufficiently  stamped  with  the  ordinary  stamp,  and  not  to  require  an  ad 
valorem  stamp  on  the  money  consideration,  although  it  operated  as  a  con- 
veyance of  the  lands. (g-) 

It  was  decided  under  a  previous  statute,  imposing  only  a  10s.  stamp  on 
awards,  that  an  award  in  writing,  and  under  seal,  was  no  deed  or  specialty, 
and  therefore  need  not  have  a  deed  stamp,  unless  it  were  delivered  as  a 
deed,  but  if  it  were  delivered  only  as  an  award,  an  award  stamp  was  suffi- 
cient.(A)  The  distinction  now  is  immaterial  for  that  purpose,  as  the  like 
duties  are  imposed  on  an  award  as  on  a  deed,  by  the  55  G.  III.  c.  184. 

In  order  to  necessitate  an  award  stamp,  the  document  must  strictly  be  an 
award.  Hence,  where  on  an  agreement  between  an  incoming  and  an  out- 
going tenant,  the  valuation  of  some  goods  on  a  farm  and  of  the  repairs  was 
to  be  determined  by  certain  referees,  an  appraisement  stamp  on  the  written 
valuation  was  held  sufficient  under  the  46G.  III.  c.  43,  and  an  award  stamp 
unnecessary,  the  valuation  not  being  looked  upon  as  an  award,  although  in 
some  respects  it  had  the  same  effect;  as,  in  the  opinion  of  the  court,  the 
parties  in  appointing  persons  to  settle  the  account,  had  no  contemplation  of 
submitting  any  differences  to  the  award  of  arbitrators. (?) 

f  ._-,  *Parke,  B.,  is  in  one  case  reported  to  have  said,  that  an  award 
L  -J  stamp  is  only  to  be  imposed  on  those  instruments  which  on  their 
face  purport  to  be  awards.  ■  This  proposition,  according  to  other  decided 
cases,  does  not  seem  maintainable  so  broadly  as  it  is  stated.  In  the  case 
referred  to,  the  learned  judge  held  admissible  in  evidence,  though 
unstamped,   a   written   verdict  of  a   miner's  jury,  who  were   to  determine 

('/)  Jchb  v.  M'Kicrnnn,  Moo.  >t  M.  340. 

(e)  Carr  v.  Smith,  5  Q.  B.  128  ;  Goodyear  v.  Simpson,  15  M.  &  W.  16. 

(/)  Goodson  v.  Forbes,  G  Taunt.  171 ;  S.  C.  1  Marsh.  525;  See  also  Allen  v.Morrison, 
8  B.  &.  C.  565. 

*'j    Doc  d.  Ld.  Siiffield  v.  Preston,  7  B.  &  C.  392. 

(1  Brown  v.  Vawser,  4  East,  584;  Blundell  v.  Brettargb,  17  Ves.  232;  Dod  v.  Her- 
bert,  Sty.  459  ;  Perry  v.  Nicholson,  1  I?ur.  278  ;  Hodsden  v.  Eiarridge,  2  Saund.  64, 1. 

(t)  Leeds  v.  Burrows,  12  East,  1 ;  Perkins  v.  Potts,  2  Chitt.  3lJ(J. 
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whether  the  defendant  was  possessed  of  a  certain  shaft  of  a  mine,  the 
defendant  having  agreed  to  be  bound  by  their  determination,  and  the  plain- 
tiff having  also  assented  to  the  arrangement. (&)  The  document,  though  in 
the  nature  of  an  award,  and  strong  evidence  against  the  defendant,  was  not 
considered  as  an  award  in  fact,  or  conclusive  in  evidence  as  an  award  would 
have  been,  and  the  jury  were  looked  upon  rather  as  accredited  agents  than 
arbitrators.  They  do  not  appear  to  have  had  any  animus  arbitrandi,  though 
the  parties  had  agreed  to  be  bound  by  their  opinion.  In  order  to  the  vali- 
dity of  a  decision  as  an  award,  there  must,  it  is  apprehended,  be,  besides 
the  submission  of  the  parties,  an  intention  in  the  person  who  decides  it  to 
decide  as  arbitrator.  The  correctness  of  this  view  the  court  seemed  inclined 
to  sanction,  though  there  was  no  positive  decision,  on  an  occasion  when  it 
was  questioned  whether  an  opinion  of  counsel  subjoined  to  a  case,  contain- 
ing a  recital  of  an  agreement  to  be  bound  by  the  counsel's  opinion,  which 
opinion  commenced  "  upon  the  facts  above  stated,  I  am  of  opinion,"  was 
an  award,  and  required  a  stamp.  It  was  also  discussed,  but  not  decided, 
whether  the  case  was  "a  matter  annexed  "  to  the  award  within  the  mean- 
ing of  the  Stamp  Act,  the  words  of  which  were  to  be  reckoned  in  calcu- 
lating the  amount  of  stamp  duty.(/) 

An  award,  if  not  properly  stamped  at  first,  may  be  so  stamped  at  any 
time  on  paying  the  penalty,  and  it  cannot  be  set  aside  on  the  ground  that 
the  stamp  is  improper,  when  *no  step  has  been  taken  to  enforce  r  ..-, 
it.(m)  Where  an  objection  to  the  stamp  was  not  alleged  as  a  ground  *>  -1 
for  obtaining  a  rule  to  show  cause  to  set  aside,  an  award,  the  court  would 
not  suffer  it  to  be  relied  on  afterwards  when  cause  was  shown. (n)  But 
when  it  is  sought  to  draw  up  a  rule  for  an  attachment  for  non-performance 
of  an  award,  it  is  competent  for  the  officer  of  the  court  to  object  to  the 
absence  of  a  stamp  on  the  award,  and  on  that  account  to  refuse  to  draw  up 
the  rule.(o) 

If  an  arbitrator  have  to  certify  for  whom  and  for  what  amount  a  verdict 
is  to  be  entered  in  the  cause  referred,  the  certificate  does  not  require  a 
stamp.  This  course  of  directing  an  arbitrator  to  certify,  instead  of  to  make 
an  award,  is  often  adopted  for  the  very  purpose  of  saving  the  expense  of 
the  stamp  and  award. (jo) 


SECTION  II. 


OF    THE    FORM    OF    THE    AWARD. 


With  regard  to  the  substance  of   the  award,  any  form  of  words  that 
amounts  to  a  decision  of  the  questions  referred,  will  be  good  as  an  award. 

(Jfc)  Sybray  v.  White,  1M.&  W.  435. 

(I)  Boyd  v.  Emmerson,  2  A.  &  E.  164  ;  Sybray  v.  White,  1  M.  &.  W.  435. 

(wi)  Preston  v.  Eastwood,  7  T.  R.  95. 

(n)  Liddell  v.  Johnstone,  2  Tidd.  Pr.  874,  7th  Ed.;  844,  9th  Ed. 

(o)  Hill  v.  Slocombe,  9  Dowl.  339.  (p)  Salter  v.  Yeates,  5  Dowl.  291. 
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No  technical  expressions  are  necessary. (a)  But  as  awards  often  bind  valu- 
able rights  for  all  time,  it  is  incumbent  on  the  arbitrator  to  be  very  precise 
and  clear  in  his  adjudication.^) 

r*2  1  On  a  dispute  respecting  the  amount  of  dilapidations,  the  *report 
L  -I  of  an  umpire  in  these  words,  "I  have  surveyed  and  estimated  the 
several  works  necessary  to  be  done  in  repairing  the  dilapidations  to  a  house, 
and  find  the  same  amount  to  £55  5s.,"  was  held  a  conclusive  award,  bind- 
ing on  the  parties. (c)  So  the  words,  "I  am  of  opinion  that  A.  is  entitled 
to  claim  of  B.  £134  for  non-performance  of  his  contract,"  was  held  a  suf- 
ficient award. (rf)  Where  parties  agreed  to  be  bound  by  the  opinion  of  a 
professional  man  upon  the  construction  of  an  act  of  parliament,  his  opinion 
being  positive  and  decisive  was  considered  a  binding  award,  notwithstand- 
ing it  recommended  the  printed  statute  to  be  compared  with  the  parliament 
roll  before  the  matter  was  settled,  under  a  doubt  whether  the  statute  was 
not  misprinted. (e) 

But  where  the  arbitrator  wrote  a  letter  to  A.  and  B.,  the  parties,  in  which 
he  said,  "To  meet  the  circumstances  of  the  case  in  a  liberal  manner,  I  pro- 
pose that  B.  should  pay  A.  £10,"  this  was  not  considered  an  award,  because 
it  did  not  express  a  decision  that  A.  was  entitled  to  the  £10,  but  only 
recommended  that  that  sum  should  be  given  him.(/) 

It  is  not  necessary  to  the  validity  of  the  award  that  there  should  be  any 
introductory  recitals.  The  award  will  be  good,  although  the  arbitrator 
neglect  to  sot  out  his  authority,  either  by  reciting  the  submission,  or  in  any 
other  manner;  or  if  he  omit  to  recite  the  fact  of  the  time  having  been 
enlarged,  even  when  the  award  appears  to  have  been  made  beyond  the  time 
originally  limited  for  making  it.(.sr)  Failing  to  recite  that  he  had  taken  a 
view  of  the  premises  in  dispute  was  considered  unimportant,  although  the 
taking  a  view  was  enjoined  before  proceeding  in  the  reference. (A) 

But  though  such  recitals  are  not  essential,  it  is  advisable  that  they  should 
r*94fTI  ^e  wade,  in  order  in  many  cases  to  explain  *the  award,  and  that 
L  -*  they  who  peruse  it  may  see  on  the  face  of  the  instrument  that  the 
arbitrator  had  authority  to  award  as  he  has  done,  and  that  he  has  fully  per- 
formed his  duty, 

In  general  an  arbitrator  recites  verbatim  so  much  of  the  order  of  reference, 
or  other  submission,  as  contains  his  authority  to  make  the  award,  and  spe- 
cifies the  subject-matter  on  which  the  award  is  made.  Any  provisions  of 
the  submission  which  are  necessary  to  warrant  particular  directions,  as,  for 
instance,  respecting  costs,  or  saying  what  should  be  done,  ought  to  be  set 
forth.  But  those  clauses  which  confer  on  him  powers  which  he  does  not 
exercise,  or  those  which  more  especially  affect  the  parties,  it  is  not  recom- 
mended that  he  should  specify. (i) 

As  questions  difficult  of  proof  may  sometimes  arise  long  after  the  award 

(a)   Eardly  v.  Steer,  4  Dovvl.  423.  (6)  Stonehcwcr  v.  Farrar,  9  Jur.  203. 

(c)  Whitehead  v.  Tatteraall,  1  A.  &  E.  491.      (d)  Matson  v.  Trower,  Ry.  &.  Moo.  17. 
(e)  Price  v.  Hollis,  1  M.  &  S.  105. 

(/)  Lock  v.  Vulliamy,  2  N.  &  M.  33G  ;  S.  C.  5  B.  &  Ad.  GOO. 

(#)  Baker  v.  Hunter,  16  L.  J.  Ex.  203  ;  S.  C.  16  ML  &  W.  672  ;  George  v.  Lousley,  8 
East,  12. 

(A)  Spcnce  v.  Eastern  Counties  Railway  Company,  7  Dowl.  697. 
(*)  King  v.  Bowcn,  1  Dowl.  N.  S. 
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has  been  made,  whether  certain  matters  were  matters  in  difference  at  the 
time  of  the  submission,  it  has  been  recommended  as  a  convenient  course 
that  the  award  on  a  submission  of  all  matters  in  difference  should,  in  the 
recital,  specify  the  subjects  in  difference,  and  in  the  disposing  part  refer  to 
them,  because  in  an  action  subsequently  brought  on  any  of  the  matters 
referred,  the  award  would  then  give  a  complete  and  indisputable  defence. (/c) 

Nor  would  this  course  leave  the  award  open  to  any  cavil  for  having  omit- 
ted to  specify  some  little  matter,  which,  though  in  difference  was  of  no  real 
importance,  if  the  arbitrator  has  followed  the  course  previously  advised,  of 
requesting  the  parties  respectively  to  furnish  him  with  a  written  statement 
of  the  matters  on  which  they  require  his  decision. (/) 

An  arbitrator  cannot  by  a  false  recital  give  himself  an  authority  beyond 
the  submission.  Thus  a  recital  that  the  arbitrator  has  power  to  determine 
what  should  be  done  by  the  parties,  will  not  cure  an  excess  of  authorjty  in 
awarding  *something  to  be  done,  when  it  appears  that  he  has  in  r*9,7-| 
fact  no  such  authority. (m)*  L         J 

As  a  false  recital  cannot  bind  the  parties  beyond  the  submission,  neither 
will  it  invalidate  the  award. (n)  An  award  by  an  umpire  is  not  vitiated  by 
a  mistake  in  the  recital  of  the  award,  in  the  Christain  name  of  one  of  the 
original  arbitrators  who  had  appointed  the  umpire, (0)  or  by  a  statement 
that  the  umpire  was  appointed  by  the  parties,  when  he  was  in  fact  chosen 
by  the  arbitrators, (p)  or  where  the  award  purports  to  be  made  by  three,  and 
is  executed  only  by  two,(<7)  or  by  a  misrecital  respecting  the  date  of  the 
submission, (r)  or  the  extent  of  the  subject-matter,(s)  or  where  the  arbitrators 
having  appointed  an  umpire,  who  was  to  decide  in  case  they  should  dis- 
agree, recited  that  they  had  "considered  the  decision  of  the  umpire,"  and 
there  had  in  fact  been  no  disagreement,  and  consequently  no  consultation  of 
the  umpire. (£) 

In  one  instance  of  a  reference  by  a  judge's  order,  where  the  award  mis- 
recited  the  submission  as  a  reference  by  order  of  Nisi  Prius,  the  Court  of 
Common  Pleas  used  the  expression  that  the  award  was  a  "nullity."  It 
was  not,  however,  necessary  to  determine  the  validity  of  the  award  to  dis- 
pose of  the  motion,  and  it  may  be  gathered  from  the  reports  that  they  only 
meant  to  say  they  would  not  enforce  it  by  attachment,  for  in  one  report 
they  are  said  to  add,  that  the  plaintiff,  if  he  thought  fit,  had  his  remedy  by 
action. (u)  This  case,  as  Parke,  B.,  recently  remarked,  was  decided  ,  .. 
"rather  rapidly."  *It  is  no  authority  against  the  previous  propo-  L 
sitions.(^) 

(k)  Brown  v.  Croydon  Canal  Cy.,  In  re,  9  A.  &  E.  522;  Kin<r  v.  Bowen,  1  Dowl. 
N.  S.  21. 

(I)  See  ante,  Angus  v.  Rcdford,  11  M.  &  W.  69  ;  S.  C.  2  Dowl.  N.  S.  735. 

(m)  Price  v.  Popkin,  10  A.  &.  E.  139. 

In)  Watkins  v.  Philpotts,  M'Lel.  &  Y.  393;  Baker  v.  Hunter,  16  M.  &,  W.  672. 

(o)  Trew  v.  Burton,  1  C.  &  M.  533. 

(p)  Adams  v.  Adams,  2  Mod.  169  ;  S.  C.  Vin.  Ab.  Arb.  (N.  2)  3. 

(q)  White  v.  Sharp,  12  M.  &  W.  712;  S.  C.  1  D.  &  L.  103J,  overruling  Thomas  v. 
Harrop,  1  S.  &.  S.  524. 

(r)  Dole  v.  Dawson,  2  Keb.  878;  S.  C.  Vent.  184;  Ingram  v.  Webb,  1  Rolle,  Rep.  362. 

(s)  Paull  v.  Paull,  2  C.  &  M.  235  ;  S.  C.  2  Dowl.  340 ;  Kynaston  v.  Jones,  Styles,  97  ; 
S.  C.  Vin.  Ab.  Arb.  (N.  2)  2 ;  S.  C.  Al.  85. 

(f)   Harlow  v.  Read,  3  D.  &  L.  203. 

(u)  Christie  v.  Hamlet,  2  M.  &  P.  316;  S.  C.  5  Bing.  195. 

(i)  Baker  v.  Hunter,  16  L.  J.,  Ex.  203  ;  S.  C.  16  M.  &  W.  672. 
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Instead  of  making  a  formal  award,  the  arbitrator,  on  a  reference  at  Nisi 
Prius,  is  often  directed  or  empowered  to  express  his  decision  in  a  certificate 
addressed  to  the  officer  of  the  court.  The  expense  of  the  award  stamp  is 
thereby  saved. (y) 


[*249]  *SECTION  III. 

THE    AWARD   MUST  BE    ENTIRE. 


Unless  specially  authorized  by  the  submission,  an  arbitrator  is  not  per- 
mitted to  make  his  award  by  parcels.  An  award  must  be  one  entire  and  com- 
plete instrument  in  itself;  therefore,  if  it  be  made  part  one  day  and  part 
at  another,  though  each  and  every  part  be  made  within  the  time  limited  for 
the  award,  it  will  be  void. (a) 

If  there  be  several  arbitrators,  they  may  indeed  assemble  and  consult,  and 
form  their  final  determination  on  specific  matters  at  several  days,  but  their 
award,  which  expresses  their  final  determination  on  all  the  matters  together, 
must  be  one  and  entire. (6) 

Thus,  where  by  an  order  of  reference  a  cause  and  all  matters  in  differ- 
ence between  A.  &  B.  were  referred,  and  by  a  subsequent  order  made  after 
the  first  reference  had  commenced,  it  was  directed  that  C.  should  be  made 
a  party  thereto,  as  if  he  had  been  an  original  party,  and  that  a  cause 
between  A.  &  C,  and  all  matters  in  difference  between  A.  B.  &  C,  each 
and  every  of  them  jointly  and  severally  should  be  referred  to  the  same  arbi- 
trator, and  the  arbitrator  made  two  awards,  in  one  of  which  he  awarded 
that  A.  was  indebted  to  B.  without  mentioning  C. ;  in  the  other,  that  A. 
was  indebted  to  C.  without  mentioning  B.  ;  it  was  held  both  awards  were 
bad,  and  that  the  arbitrator  had  not  properly  performed  his  duty,  as  there 
was  no  one  award  determining  all  the  matters  in  difference  between  all  the 
parties. (c) 

It  is,  however,  perfectly  legal,  and  sometimes  very  advisable,  for  the  par- 

_.  ties  to  give  the  arbitrator  power  to  make  ^several  awards,  if  he  shall 

L         J  think  fit.    When  so  empowered,  he  may  include  the  several  matters 

referred  to  hitn  distributively  in  separate  awards,  which  may  be   final  and 

binding  from  the  time  of  their  several  executions. (c/) 

(y)  Salter  v.  Ycatcs,  5  Dowl.  291. 

(a)  Com.  Dig.  Aib.  E.  1 G ;  Rolle,  Ab.  Arb.  H.  1,  2,  p.  250. 

(6)  Com.  Dig.  Arb.  E.  16;  Hollo,  Ab.  Arb.  II.  3,  p.  250. 

(c)  Winter  v.  Munton,  2  Moore,  723. 

(d)  Dowse  v.  Cox,  3  Ding.  20  ;  Wrigbtson  v.  Bywater,  3  M.  &  \V.  199. 
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SECTION  IV. 


THE    AWARD    MUST    BE    FINAL. 


I.  Effect  of  clause,  Ita  quod  fiat  de  prsemissis.~] — The  arbitrator  must 
be  careful  to  see  that  his  award  is  a  final  decision  on  all  the  matters  re- 
quiring his  determination. 

The  submission,  after  referring  the  matters  to  the  arbitrator,  usually  con- 
tains a  condition,  "so  that  the  award  be  made  of  and  concerning  the  pre- 
mises." The  old  Latin  expression  containing  the  like  condition  ran  thus, 
"  Ita  quod  fiat  de  prsemissis." 

The  old  rule,  both  in  equity  and  law,  was,  that  unless  the  submission 
were  expressly  made  conditional  with  an  ita  quod  fiat  de  proemissis,  an 
award  respecting  one  matter  submitted  was  good,  provided  it  was  not  neces- 
sary to  make  the  award  just  that  the  other  matters  should  have  been  decided 
also  ;  but  that  where  there  was  such  a  condition,  all  matters  brought  before 
the  arbitrator  must  have  been  determined,  or  the  award  would  have  been 
void. (a)  A  determination  of  all  matters  was  held  imposed  where  the  sub- 
mission ran,  "so  as  *thesaid  award,"  or  "so as  the  sameaward,"  be  r#9(-]-i 
made  within  the  lime,  even  though  it  did  not  say,  "  of  and  concern-  L  -1 
ing  the  premises. "(/>) 

In  more  modern  instances,  it  is  said  an  express  condition  is  not  required  ; 
but  the  question  in  all  cases  to  be  decided  is,  whether  the  terms  of  the  sub- 
mission show  that  the  parties  mean  every  point  in  dispute  to  be  decided  by 
the  arbitrator. (c)  The  courts,  relaxing  their  ancient  rigour,  will  now  put  on 
the  submission  a  reasonable  construction  according  to  its  plain  meaning,  and 
as  it  is  not  ordinarily  the  intent  of  the  parties  that  some  matters  only  should 
be  determined,  and  that  they  should  beat  liberty  to  go  to  law  for  the  rest,  it 
follows  that  the  arbitrator  is  generally  bound  to  make  a  final  decision  upon 
all  the  matters  referred  to  him,  in  order  that  his  award  as  to  any  should  be 
effectual. (J) 

In  ascertaining,  however,  the  supposed  intention  of  the  parties  every 
part  of  the  submission  must  be  looked  to.  If  there  be  a  clause  empowering 
the  arbitrator  to  make  one  or  more  awards  at  his  discretion,  the  courts,  un- 
less there  be  something  repugnant  to  such  a  view,  will  hold  that  the  arbi- 
trator may  make  a  valid  and  final  award  on  one  matter  only,  although  the 
submission  be  in  terms  conditional,  "  so  as  such  award  or  awards  be  made 
before  a  certain  day,"  or  so  as  the  arbitrator  shall  make  his  award  "Con- 
cerning the  premises  ;"  for  by  such  a  submission  the  courts  have  held  that 
though  the  parlies  give  the  arbitrator  power  to  dispose  of  all  matters  in  dif- 

(a)  Wrightson  v.  Bywater,  3  M.  &  W.  199  ;  Dowse  v.  Coxe,  3  Binjr.  20;  Ormelade  v. 
Coke,  Cro.  Jac.  354 ;  Hide  v.  Cooth,  2  Vera.  109  ;  Baspole's  Case,  8  Rep.  97,  b. ;  Payne 
v.Cook,  cited  in  Simmonds  v.  Swaine,  1  Taunt.  458;  Rolle,  Ab.  Arb.  L. ;  Simmonds  v. 
Swaine,  I  Taunt.  548;  Bean  v.  Newbury,  1  Lev.  139;  Randall  v.  Randall,  7  East,  81. 

(6)  Cockson  v.  Ogle,  1  Lutw.  550;  Risden  v.  Inglet,  Cro.  Eliz.  838. 

(c)  Wrightson  v.  Bywater,  3  M.  &  W.  199;  Bradford  v.  Bryan,  VVilles,  268;  Birks  v. 
Trippet,  1  Saund.  32.     See  notes,  p.  32,  a;  Bowes  v.  Fernie,  4  M.  &.  C.  150. 

(d)  Simmonds  v.  Swaine,  1  Taunt.  554  ;  Hide  v.  Petit,  1  Cas.  in  Chanc.  185. 
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ference,  they  do  not  make  it  a  condition   to  the  validity  of  his  decision  on 
one  subject  that  all  matters  should  be  disposed  of  by  him.(e) 

Notwithstanding  the  submission  be  expressly  conditional  with  an  "  ita 
quod,"  no  objection  can  be  made  to  the  award  if  the  arbitrator  determine  all 
^  -.  questions  brought  before  his  *notice,  though  there  are  other  matters 
L  -J  within  scope  of  the  submission  to  which  his  attention  has  not  been 
drawn. (/)  In  order  to  invalidate  the  award  for  not  deciding  a  parti- 
cular question,  the  point  must  have  been  specifically  stated.  Thus,  where 
an  action  of  trespass  for  taking  the  plaintiff's  goods  as  a  distress  for  rent 
was  referred  with  all  matters  in  difference,  and  the  main  question  before  the 
arbitrator  was,  whether  the  plaintiff  became  a  tenant  of  the  defendant  at  a 
certain  day,  the  court  held  that  the  award  was  good,  although  it  did  not 
decide,  whether,  at  the  date  of  the  order  of  reference,  a  tenancy  existed  be- 
tween the  plaintiff  and  defendant,  as  that  question  was  not  specifically 
brought  before  the  arbitrator  for  decision. (g\ 

On  a  reference  of  all  disputes  respecting  the  right  and  interests  of  the 
parties  under  a  deed  of  partnership,  each  of  them  contended  before  the 
arbitrator  for  a  different  construction  of  the  clause  regulating  the  amount  of 
the  profits  which  they  were  respectively  to  receive  :  though  it  was  neces- 
sary for  the  arbitrator  to  put  a  construction  on  the  clause  in  order  to  settle 
the  balance  between  them,  the  court  held  that  he  was  not  bound  to  determine 
the  effect  of  the  clause  in  the  award,  as  he  was  not  specifically  required  to 
do  so  by  the  submission,  or  called  upon  by  the  parties  to  decide  it  as  a  sepa- 
rate matter  in  difference,  but  only  to  deal  with  it  as  a  collateral  question 
necessary  to  be  disposed  of  with  a  view  to  the  deciding  the  main  question, 
the  amount  of  the  past  profits. (A) 

II.  Award  void  if  a  matter  be  left  undecided.'] — Assuming  the  arbitra- 
tor, as  is  generally  the  case,  bound  by  the  submission  to  make  a  final  deter- 
mination on  all  the  matters  referred  to  him,  it  may  be  instructive  to  consider 
the  consequences  of  the  rule  in  particular  instances. 

-.  If  an  arbitrator  determine  all  matter  except  one,  which  *in  his 
L  '  -^  award  he  particularly  excepts  out  of  his  decision,  and  states  he  has 
not  decided,  and  give  liberty  to  one  of  the  parties  to  prosecute  that  matter 
if  he  please,  his  award  will  be  bad  in  toto,  for  it  will  thus  be  appearing  on 
its  very  face  that  he  has  not  performed  his  duty  of  deciding  every  ques- 
tion.^') 

So,  on  a  reference  of  all  matters  in  difference  between  the  parties  to  a 
chancery  suit,  instituted  to  enforce  a  pecuniary  demand  against  the  real  and 
personal  estate  of  a  testator,  where  the  arbitrators  ordered  one  defendant, 
who  was  the  executor,  to  pay  a  certain  sum  to  the  complainants  in  satisfac- 
tion of  all  demands  on  him  or  his  testator,  and  directed  that  certain  other 
defendants,  who  under  the  testator's  will  took  interests  in  his  real  estate, 
should  be  at  liberty  to  prosecute  their  claims  against  the  testator's  estate  in 
like  manner  as  if  no  reference  had  been  made,  the  Court  of  Chancery  held 

(p)  WriKlitson  v.  By  water,  3  M.  &  W.  199  ;  Dowse  v.  Coxe,  3  Binpf,  20. 

(/)  Middleton  v.  Weeks,  Cro.  Jar.  200.     Ilawksworth  v.  Hrammall,  5  M.  &  C.  281. 

(g)  Reel  v.  Waters,  16  M.  &  W.  203  ;  S.  C.  4  D.  &  L.  507. 

(It)  Keene  »V  Atkinson,  In  re,  Exeh.,  Ap.  1G,  1847. 

(i,  Bradford  v.  Bryan,  Wilics,  268. 
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the  award  void  for  not  deciding  the  various  claims  existing  between  the  co- 
defendants,  on  the  ground  that  the  intention  of  the  order  of  reference  was, 
that  not  merely  the  matters  in  difference  between  the  plaintiffs  on  one  side 
and  the  defendants  on  the  other,  should  be  determined,  but  that  the  indivi- 
dual rights  of  all  the  parties  to  the  suit  should  be  adjusted. (7c) 

In  like  manner,  where  the  arbitrators  stated  in  their  award  that  they  had 
declined  to  arbitrate  respecting  a  certain  claim  to  an  annuity,  as  they  thought 
they  were  precluded  from  so  doing  by  reason  of  a  suit  pending  in  Chancery 
concerning  it,  the  court  held,  that  as  the  reason  for  not  deciding  it  was 
wholly  untenable,  the  award  was  clearly  defective  in  this  respect,  and  there- 
fore void  altogether.(Z) 

An  award  for  the  like  reason  was  held  void,  where  one  of  the  matters  in 
difference  was,  whether  the  defendant  was  entitled  to  an  indemnity  from  the 
plaintiff  against  his,  the  defendant's,  liability  to  pay  a  promissory  note,  of 
which  he,  *the  defendant,  was  the  maker  and  the  plaintiff  an  indor-  r#9P-4-i 
ser,  and  the  award  as  to  this  merely  declared  that  the  liabilities  of  L  J 
the  defendant  on  the  note  as  between  the  plaintiff  and  defendant  should 
remain  unaffected  by  the  award. (m) 

But  an  award  that  one  should  release  to  the  other  all  actions  and  debts 
except  bonds  made  for  the  performance  of  former  awards,  was  held  a  good 
award  as  amounting  to  an  award  that  the  bonds  should  stand  in  full  force, 
and  not  an  excepting  them  from  decision. (n)  So  an  award  that  all  suits 
and  actions  should  cease,  and  that  all  matters  should  be  determined  except 
concerning  a  certain  bond,  which  was  to  sland  in  full  force,  was  held  a  suf- 
ficient determination  concerning  all  the  controversies,  and  no  disclaimer  to 
meddle  with  any.(o) 

A  cause  having  been  referred  with  all  matters  in  difference,  the  award 
deciding  that  the  plaintiff  had  no  cause  of  action,  declared,  that  it  was  not 
intended  to  exclude  him  from  the  receipt  of  a  certain  commission,  to  which 
he  would  subsequently  be  entitled  under  an  agreement ;  though  it  was 
objected  that  the  award  was  not  final,  because  the  arbitrator  had  not  settled 
the  point  about  the  commission,  the  court  held  it  sufficient,  on  the  ground 
that  the  award  in  fact  said,  that  there  was  nothing  due  on  that  agreement 
at  present,  and  that  the  arbitrator  was  only  empowered  to  decide  on  matters 
in  difference  up  to  the  date  of  the  submission. (jo) 

In  a  similar  case,  where  the  arbitrator  recited  in  his  award  that  the  plain- 
tiff had  made  a  claim  for  a  loss  alleged  to  have  been  sustained  on  some  hats, 
but  had  failed  to  prove  that  at  the  date  of  the  order  of  reference  he  had  sus- 
tained any  such  loss,  adjudged  that  therefore  the  plaintiff  under  the  refer- 
ence was  not  entitled  to  recover  any  thing  in  respect  thereof ;  the  court  held 
this  a  sufficiently  final  determination  of  the  claim,  since  it  was  an  adjudica- 
tion that  up  to  the  time  of  the  *order  of  reference  nothing  was  due  r*2r:e-i 
in  respect  of  the  hats. (</)  '*- 

If  an  arbitrator  to  whom  a  cause  is  referred  recite  on  the  face  of  his  award 

(k)  Turner  v.  Turner,  3  Russ.  494. 

(I)  Bowles  v.  Fernie,  4  M.  &  C.  150.     Sec  Browne  v.  Meverell,  Dyer,  21G,  a. 

(/«)  Wilkinson  v.  Page,  1  Hare,  Cas.  in  Ch.  276. 

(n)  Sallows  v.  Girling-,  Cro.  Jac.  277.  (o)  Berry  v.  Penring,  Cro.  Jac.  399. 

(p)  Harding  v.  Forshaw,  1  M.  &  W.  415. 

(q)  Cockburn  v.  Newton,  2M.&G,  899. 
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that  claims  have  been  made  by  the  plaintiff  in  respect  of  specified  matters, 
and  award  in  terms  that  these  are  not  matters  in  difference  in  the  cause,  and 
therefore  do  not  take  them  into  account,  the  court  will,  nevertheless,  exam- 
ine whether  they  are  matters  in  the  cause  or  not,  and  if  they  find  them  to  be 
within  the  scope  of  the  submission,  will  set  aside  the  award  as  not  being 
final,  (r) 

If  the  award  recite  several  specific  matters  in  difference,  and  as  to  one 
matter  there  be  no  specific  adjudication,  and  the  general  words  of  the  decid- 
ing part  of  the  award  cannot  be  construed  so  as  to  comprehend  a  decision 
on  that  particular  subject,  the  award  will  be  as  invalid  as  if  it  expressly 
professed  not  to  decide  it. 

As,  for  instance,  where  the  recitals  showed  that  the  arbitrators  had  to 
determine  all  actions  and  controversies,  and  also  to  ascertain  the  rent  to  be 
paid  by  the  plaintiff,  and  the  arbitrators  found  the  balance  due  from  the 
defendant,  but  gave  no  direction  respecting  the  rent,  the  court  held  the 
award  void  altogether  for  the  omission  as  to  the  rent.(s) 

So,  also,  in  a  dispute  upon  a  building  contract  where  arbitrators  were  to 
award  on  alleged  defects  in  the  building  on  claims  for  extra  work  and 
deductions  for  omissions,  and  to  ascertain  what  balance,  if  any,  might  be 
due  to  the  builder  in  respect  of  the  extras  and  omissions  ;  the  award,  which 
ordered  that  the  builder  should  be  paid  a  gross  sum,  to  be  received  by  him  as 
a  compensation  and  satisfaction  for  all  the  matters  in  difference,  was  held  bad, 
as  it  left  undecided  the  question  respecting  the  alleged  defects,  and  it  was 
doubtful  whether  the  sum  awarded  was  to  be  applied  in  discharge  of  the 
extra  work  or  to  a  general  balance  of  accounts. (/) 
^  -,  *It  is  sufficient  for  an  arbitrator  to  whom  a  cause  and  all  matters 
L  J  in  difference  are  referred,  after  duly  determining  the  case,  to  award 
a  gross  sum  in  respect  of  the  matters  in  difference  not  included  in  the  cause, 
without  in  his  award  specifying  what  they  are,  for  id  certum  est  quod  cer- 
tum  reddi  potest,  and  on  showing  by  parol  evidence  what  the  claims  brought 
before  the  arbitrator  were,  the  award  will  be  final  as  to  them.(w) 

Doubts  were  expressed  by  the  court  in  the.  following  case,  whether  the 
arbitrator  ought  not  to  have  decided  the  cause  separately  from  the  other 
matters  in  difference.  The  submission,  after  reciting  that  "  divers  differ- 
ences and  disputes  had  arisen  between  the  parties  to  the  submission,  and 
that  an  action  of  law  had  been  commenced  by  the  plaintiff"  against  the 
defendants  to  recover  a  certain  claim,"  referred  "  the  said  action  at  law  and 
all  other  matters  in  difference  between  the  parties"  to  the  award  of  arbitra- 
tors, and  it  was  thereby  agreed  that  the  parties  should  abide  by  the  award  of 
the  arbitrators  "  of  and  concerning  the  said  action,  and  also  of  and  concern- 
ing all  matters  in  difference  between  the  said  parties  thereto."  The  costs 
of  the  action  and  all  other  expenses  were  to  abide  the  event  of  the  award, 
but  the  ordinary  necessity  of  deciding  the  action  for  the  purpose  of  showing 
who  is  entitled  to  the  costs  of  it  does  not  seem  to  have  been  of  weight  here 


(r)  Samuel  v.  Cooprr,  2  A.  <fe  E.  752.     Sec  Brophy  v.  Holmes,  2  Molloy,  1. 

(«)  Randal]  v.  Randall,  7  East,  81. 

(/)  Rider  &  Fisher,  In  re,  3  Binjr.  N.  C.  874. 

(u)  Wrightson  v.  ISywatcr,  3  M.  &  W.  199. 
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in  determining  the  court  to  refuse  a  rule  to  order  the  defendant  to  pay  the 
plaintiff  the  sum  awarded  him  generally. (a?) 

The  arbitrator  should  be  careful  to  make  no  mistake  in  describing-  a  thing 
respecting  which  he  is  called  upon  to  adjudicate,  or  inconvenience  at  least 
may  arise.  On  a  reference  by  indenture  to  ascertain  (among  other  ques- 
tions) »  whether  (the  plaintiff)  is  now  liable  to  discharge  a  sum  of  money 
secured  by  a  mortgage  executed  by  him  to  the  testatrix  on  or  about  the  29th 
Sept.  1818,"  the  arbitrator  found  that  the  plaintiff  was  not  nor  is  "liable  to 
discharge  a  sum  of  money  secured  by  a  mortgage  executed  by  him  to  the 
♦testatrix  on  the  26th  Sept.  1817,  which  was  by  the  (defendant)  rS9(-7-i 
produced  to  me  as  the  mortgage  in  the  said  indenture  mentioned  as  L  J 
and  by  the  (plaintiff)  admitted  to  be  the  mortgage  executed  by  the  (plain- 
tiff) to  the  said  testatrix  on  or  about  the  26th  of  December,  1818."  It  was 
contended  that  the  award  was  bad  for  not  determining  the  liability  of  the 
plaintiff  on  the  mortgage  of  the  29th  Sept.  1818,  but  the  court  held  that  the 
award  substantially  decided  the  question,  as  only  one  mortgage  was  men- 
tioned ;  and  although  the  award  described  it  improperly  as  of  the  26th  Dec. 
1818,  the  difference  in  the  date  was  to  be  looked  upon  as  a  mere  clerical 
error,  (y) 

When  an  action  of  debt,  to  which  the  pleas  are,  never  indebted,  and  set- 
off, is  referred  with  all  matters  in  difference,  and  the  arbitrator  finds  both 
pleas  in  defendant's  favour,  the  award  on  the  face  of  it  will  not  be  final, 
unless  it  goes  further,  since  by  the  finding  the  arbitrator  shows  that  the 
plaintiff  is  indebted  to  the  defendant.  The  award  ought,  therefore,  to  ascer- 
tain the  amount  of  the  defendant's  claim,  and  direct  the  plaintiff  to 
pay  it.{z) 

If  the  arbitrator  omit  to  give  the  necessary  directions  to  effectuate  the 
objects  for  which  he  is  appointed,  the  award  is  not  final.  For  instance,  if 
several  tenants  in  common,  wishing  to  make  partition  of  their  land,  covenant 
to  abide  by  the  award  of  an  arbitrator  as  to  their  allotments,  though  the 
arbitrator  allots  the  whole  in  separate  portions  to  the  several  parties,  the 
award  will  be  bad,  if  he  do  not  direct  deeds  of  conveyance  to  be  executed, 
to  vest  the  allotments  in  the  respective  owners,  for  the  property  in  the  land 
cannot  pass  by  virtue  of  the  award  alone. («) 

The  directions,  generally,  which  an  arbitrator  should  give  in  his  award, 
are  fully  considered  hereafter. (6) 

*Ifthe  fact  that  a  matter  submitted  has  not  been  decided,  be  ^  -, 
brought  before  the  court  in  any  regular  manner,  as  by  plea  or  affida-  L  -^ 
vit,  according  to  the  nature  of  the  proceedings,  the  award  will  be  deemed 
invalid,  however  good  it  may  be  on  its  face.(c) 

Where,  among  the  matters  in  difference  brought  before  the  arbitrator, 
there  was  an  action  of  ejectment,  on  which  the  award  did  not  decide;  this 
fact  appearing  by  affidavit,  the  court  set  the  award  aside. ((/) 

(x)  Rule  v.  Bryde,  1  Ex.  R.  151. 

(?/)  Spooner  v.  Payne,  16  L.  J.,  C.  P.  225. 

(z)  Maloney  v.  Stockley,  2  Dowl.  N.  S.  122  ;  S.  C.  4  M.  &  G.  647  ;  Williams  v.  Mouls- 
dale,  7  M.  &  W.  134.  See  Fenton  v.  Dimes,  qnote'd  in  Williams  v.  Moulsdale,  7  M.  & 
W.  134. 

(a)  Johnson  v.  Wilson,  Willes,  248.  (6)  See  P.  2,  ch.  8. 

(c)  Sallows  v.  Girling,  Cro.  Jac.  277. 

{d)  Stone  v.  Phillipps,  4  Bing.  N.  C.  37. 
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A  demand  made  by  one  party  before  the  arbitrator,  admitted  to  be  correct 
and  due  by  the  other,  is  a  matter  in  difference,  which  the  arbitrator  ought 
to  consider  in  estimating  the  ultimate  amount  awarded,  though  he  be  not  in 
terms  called  upon  to  adjudicate  respecting  it,  and  the  award  will  be  set  aside 
if  he  fail  to  do  so.(e)  But  if  a  claim  brought  forward  on  the  reference  be  after- 
wards abandoned,  the  arbitrator  need  not  notice  it  in  his  award. (/) 

In  another  case  the  award  was  adjudged  void,  it  appearing  by  plea  that 
the  defendants  had  made  a  claim  before  the  arbitrator  to  be  indemnified  by 
the  plaintiffagainst  certain  liabilities  on  some  bills  of  exchange,  and  that  the 
award  did  not  decide  respecting  the  claim. (g) 

In  this  case,  it  is  to  be  observed,  that  there  was  an  award  of  mutual  releases 
to  be  executed,  but  as  it  was  stated  by  Parke,  B.,  on  a  subsequent  occa- 
sion, that  fact  did  not  appear  clearly  by  the  plea  on  which  the  judgment 
proceeded,  and  at  all  events  the  attention  of  the  court  was  not  drawn  to 
it  ;(/i)  and  the  decision  of  Birks  v.  Trippet,(i")  as  to  the  effect  of  an  award 
of  mutual  releases,  was  not  adverted  to. 

The  award  will  not  be  avoided  unless  it  be  very  clearly  made  out  that 
the  matter  has  not  been  considered  in  the  award. 
^  .-,  *Thus,  where  cross-actions  and  all  matters  in  difference  were 
L  J  referred,  and  the  award  decided  on  the  actions,  but  was  silent  as  to 
others  matters  in  difference  ;  and  with  a  view  to  impeach  the  award,  it  was 
stated  on  the  face  of  the  return  to  a  mandamus  to  enforce  performance  of 
the  award,  that  there  was  a  claim  by  the  party  making  the  return  not 
included  in  the  declaration  of  the  action  brought  by  him,  which  was  brought 
before  the  notice  of  the  arbitrator,  it  was  held,  the  return  did  not  show  the 
award  to  be  bad,  although  the  award  was  silent  as  to  matters  out  of  the 
causes,  as  the  return  did  not  state  that  the  claim  was  not  used  as  a  matter 
of  defence  to  the  action  brought  against  the  claimant,  and  therefore  it 
might  in  that  manner  have  been  taken  into  consideration  by  the  arbitra- 
tor, (k) 

On  a  reference  on  the  ordinary  terms,  the  arbitrator  must  decide  the 
very  question  submitted  to  him,  and  is  not  justified  in  lieu  thereof  in 
directing  what  seems  to  him  an  equitable  arrangement  on  the  whole. 
Therefore,  on  a  reference  respecting  the  right,  title,  interest,  and  possession 
of  a  certain  parcel  of  land,  an  award  that  defendant  should  have  the  brakes 
growing  in  it  for  his  life  is  bad,  because  the  property  in  the  land  is  not 
awarded,  but  only  a  profit  out  of  it.(/)  So,  on  a  reference  of  all  questions 
relating  to  an  agreement  for  the  sale  of  land,  and  a  question  being  raised  on 
the  sufficiency  of  the  vendor's  title,  the  duty  of  the  arbitrator  is  to  decide 
whether  the  title  be  good  or  bad,  and  an  award  that  the  purchaser  shall 
take  a  conveyance  of  the  title  with  all  its  faults,  receiving  an  indemnity,  is 
invalid,  as  not  being  a  final  settlement  of  the  questions  referred. (wi) 

(e)  Robson  &  Railston,  In  re,  1  B.  &  Ad.  723.  See  P.  2,  cli.  2,  s.  1,  p.  US,  as  to  what 
are  matters  in  difference. 

(/)  Bird  v.  Cooper,  4  Dowl.  148.     See  P.  2,  ch.2,  s.  J, p.  118. 

(£)  Mitchell  v.  Stavelcy,  1 6  East,  58.  (//)  Wharton  v.  King,  2  B.  &  Ad.  528. 

(t)  1  Saund.  3:2.     See  next  division  as  to  mutual  releases. 

(/c)  R,  v.  St  Katharine  Dock  Company,  1  N.  &.  M.  121.  Sec  the  7th  division  of  this 
section  ;is  to  the  effect  of  the  award  being  silent  on  a  matter,  p.  2G5. 

(/)  Anon.  Dyer,  242,  a. 

(m)  Rom  v.  Boards,  8  A  &  E.  290. 
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As  the  award  must  decide  on  all  the  matters,  so  it  must  decide  respecting 
all  the  parties.  Thus,  if  there  be  a  submission  of  all  the  controversies 
between  A.  &  B.  of  the  one  part  and  C.  of  the  other,  an  award  of  all  between 
A.  &  C,  omitting  B.,  is  void.(n) 

*The  proper  mode  of  awarding  on  the  cause  referred, (o)  and  as  r*9Pnl 
to  costs, (/?)  being  fully  discussed  in  the  two  following  chapters,  it  L  J 
it  not  requisite  here  to  do  more  than  to  refer  to  those  chapters  as  further 
illustrating  the  duty  of  making  a  final  and  certain  award. 

III.  Effect  of  awarding  mutual  releases.*] — If  on  a  submission  of  a  cause 
and  all  matters  in  difference,  the  award  order  the  defendant  to  pay  the 
plaintifTa  sum  of  money,  and  direct  mutual  and  general  releases  to  be  exe- 
cuted, the  award  is  final,  although  the  arbitrator  does  not  expressly  adjudi- 
cate on  some  specific  questions  raised  before  him,  as  for  instance,  on  parti- 
cular liabilities  of  the  parties  with  respect  to  some  bills  of  exchange,  or  on 
the  liabilities  in  an  action  between  them;  for  by  the  award  of  general 
releases  he  must  be  deemed  to  have  taken  into  consideration  the  particular 
matters  in  difference,  since  the  releases  would  operate  as  a  final  determina- 
tion respecting  them.(<7)  • 

But  where  the  arbitrator  stated  on  the  face  of  the  award  that  he  had,  for 
certain  reasons  which  the  court  held  untenable,  refused  to  arbitrate  on  cer- 
tain claims  within  scope  of  the  submission,  his  proceeding  to  direct  the  par- 
ties to  execute  mutual  general  releases  respect  the  matters  submitted  was 
not  held  to  cure  the  defect,  since  if  the  award  were  not  set  aside  the  result 
would  be  most  unjust,  in  directing  the  general  releases,  as  they  would  pre- 
vent the  party  for  ever  from  enforcing  those  claims  which  the  arbitrator  had 
declined  to  investigate. (r) 

IV.  Rule  awarding  de  prxmissis.~\ — The  courts  are  always  inclined  to 
support  the  validity  of  an  award,  and  will  make  every  reasonable  intend- 
ment and  presumption  in  favour  of  its  *being  a  final,  certain,  and  r*OR,-i 
sufficient  termination  of  the  matters  in  dispute. (s)  L         ■* 

To  this  end  the  following  rule  of  construction  has  for  a  very  long  period 
been  universally  adopted — that  when  an  award  purports  to  be  made  «« de 
prasmissis,"  or  "  of  and  concerning  the  premises,"  that  is,  concerning  the 
matters  referred  by  the  submission,  if  the  terms  of  the  awarding  party  be 
general  and  large  enough  to  apply  as  a  comprehensive  decision  of  all  the 
different  specific  matters  submitted,  the  award  is  taken  prima  facie  to  be  a 
decision  of  all  and  of  nothing  more;  while  if  the  adjudication  apply  in 
terms  to  a  particular  matter  only,  though  the  submission  be  of  all  matters 
in  difference,  the  award  will  be   presumed  good,  until  it  be  proved  that 

(n)  Com.  Dig.  Arb.  E.  5 ;  Harris  v.  Paynter,  Rolle,  Ab.  Arb.  O.  8,  p.  261. 

(o)  See  P.  2,  ch.  6.  {p)  See  P.  2,  ch.  7. 

(q)  Birks  v.  Trippet,  1  Saund.  32 ;  Wharton  v.  King,  2  B.  &  Ad.  528 ;  Addison  v.  Gray, 
2  Wils.  293. 

(r)  Bowes  v.  Fernie,  4  M.  &  C.  150.     See  Wilkinson  v.  Page,  1  Hare,  276. 

(s)  Wood  v.  Griffith,  1  Swanst.  43;  Hawkins  v.  Colclough,  1  Burr.  275;  Bowes  v. 
Fernie,  4  M.  &  C.  150 ;  Doe  d.  Madkins  v.  Horner,  8  A.  &  E.  235  ;  Stonchewer  v.  Farrar, 
9  Jur.  203. 
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there  were  other  matters  before  the  arbitrator  to  which  the  limited  adjudica- 
tion cannot  be  construed  to  apply. (/) 

According  to  the  more  liberal  construction  of  later  decisions,  the  award 
need  not  now  in  terms  profess  to  be  made  "of  and  concerning  the  premises," 
or  formally  express  that  the  arbitrator  adjudicates  on  every  matter  in  differ- 
ence, if  it  appear  on  the  face  of  the  instrument  that  it  is  an  award  on  all  the 
matters  submitted. (?<)  If  the  arbitrator  state  in  his  award,  »  Having  consi- 
dered the  allegations  of  the  parties  and  the  evidence  touching  the  matters  in 
difference,  I  award,"  &c,  this  purporting  to  be  an  award  touching  the 
matters  in  difference,  is  equivalent  to  an  award  of  and  concerning  the 
premises,  which  will  be  presumed  to  be  final  as  to  all  the  matters  submitted 
to  the  arbitrator  until  the  contrary  be  shown. (x) 

r*9fi9l  *^'  *ftward  de  prsemissis  general  finding  presumed  final. ~\ — A 
L  -J  few  illustrations  of  the  effect  of  the  general  terms  of  an  award  being 
held  a  decision  of  the  specific  matters  will  here  be  given. 

A  canal  company  agreed  to  pay  an  engineer  an  annual  sum  for  a  term  of 
years  for  the  use  of  an  engine  constructed  by  him,  and  for  his  services  in 
managing  it.  In  the  course  of  the  term  disputes  arising,  the  parties  put  an 
end  to  the  agreement,  and  referred  all  matters  in  difference  between  them 
to  arbitration.  On  the  reference,  the  engineer  sought  to  recover  (among 
other  things)  for  unpaid  instalments  of  the  sum  agreed  on,  and  also  claimed 
a  compensation  for  future  loss  in  respect  of  the  part  of  the  term  unexpired. 
The  company  stated  a  set-off.  The  arbitrators,  by  their  award,  reciting  the 
submission  bonds,  and  that  they  had  fully  heard  and  maturely  considered 
all  the  evidence  produced  by  each,  and  investigated  all  the  accounts  and 
vouchers  produced  touching  the  matters  in  difference  referred  to  them, 
awarded  (but  not  saying  that  they  did  so  "  of  and  concerning  the  premises") 
that  there  was  due  to  the  engineer  from  the  company  a  certain  sum,  which 
they  directed  the  company  to  pay  him.  The  court  held  this  award  to  be  a 
sufficiently  certain  and  final  decision  of  all  the  matters  in  difference,  and 
that  it  was  not  necessary  to  specify  each  item  of  compensation,  or  to  say 
how  much  was  awarded  in  respect  of  the  existing  debt,  and  how  much  for 
contingent  damages,  or  to  make  any  allusion  to  the  set-off;  but  that  the 
arbitrators  were  entitled  to  fuse  the  whole  claim  into  one  set  of  damages, 
and,  deducting  what  they  thought  due  on  the  set-off,  to  state  the  balance 
alone  in  their  award. (y) 

An  agreement  of  reference  reciting,  that  an  action  had  been  commenced 
in  Scotland  against  a  navigation  company  respecting  certain  goods  shipped 
by  the  complainant  on  hoard  of  the  company's  vessels,  which  goods,  it  was 
alleged,  had  not  been  delivered,  that  the  action  was  brought  to  recover  the 
r#9<,„-|  goods  or  their  value,  the  damages  occasioned  by  *the  non-delivery, 
L       '  J  and  the  costs  of  the  action,  referred  the  above  matters  to  arbitration. 

(/)  Knight  v.  Burton,  6  Mod;  23]  ;  Baspole»s  Case,  8  Coke,  97,  b.;  Veale  v.  Warner,  1 
Saund.  323,  e.  note,  p.  324  ;  Bradford  v.  Bryan,  Willes,  268.  Kolle,  Ab.  Arb.  L.  p.  256; 
Risden  v.  [nglet,  Cro.  Eliz.  o.-!K  ;  Middleton  v.  Weeks,  Cro.  Jac  200. 

(u)  Brown  v.  Croydon  Canal  Company,  9  A.  k.  E.  522. 

(x)  Craven  v.  Craven,  7  Taunt.  642;  Baspole's  Case,  8  Coke,  97  b. ;  Bradford  v.  Bryan, 
Willes,  268;  Rolle,  Ab.  Arb.  L.  p.  25G;  Risden  v.  Inglct,  Cro.  Eliz.  838;  Middleton  v. 
\\v.  ks,  Cro.  Jac.  200. 

(y)  Brown  &.  Croydon  Canal  Company,  In  re,  9  A.  &  E.  522. 
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The  costs  of  the  reference  and  award,  and  also  of  the  Scotch  action,  were 
left  in  the  discretion  of  the  arbitrators.  The  arbitrators  awarded  »  of  and 
concerning  the  matters  referred,"  that  a  certain  amount  was  clue  from  the 
company  to  the  complainant,  which,  together  with  another  sum  which  the 
arbitrators  stated  to  be  for  the  costs  of  the  reference  and  award,  they  directed 
the  company  to  pay  him.  The  court  (Parke  doubting)  held  the  award 
sufficiently  decided  all  the  matters  in  difference,  as  the  sum  awarded  gener- 
ally must  be  understood  to  have  included  the  costs  of  the  Scotch  causes  as 
well  as  the  other  matters  in  difference,  though  it  would  have  been  better  if 
the  award  had  distinctly  specified  the  matters  in  respect  of  which  payment 
was  adjudged. (z) 

In  another  case,-  differences  existed  between  the  parties  respecting  the 
portion  each  was  by  agreement  between  them  to  pay  of  the  sum  of  £2,500, 
for  which  judgment  had  been  previously  recovered  against  the  pliintiff  by 
a  stranger,  and  also  respecting  the  value  of  the  goods  and  stock  which  each 
had  received  from  a  farm,  and  concerning  the  costs  of  certain  actions. 
These  they  referred  to  arbitration.  The  arbitrators  reciting  that  they  had 
taken  the  matters  in  difference  into  their  consideration,  awarded  that  all 
disputes  between  the  parties  should  cease,  that  the  defendant  should  pay 
the  plaintiff  £444,  that  the  plaintiff  should  pay  five-eighths  and  the  defen- 
dant three-eights  of  the  costs  of  the  actions,  and  that  all  such  sums  as  either 
party  should  have  expended  on  account  of  the  actions  should  be  deemed  as 
part  payment  of  their  respective  shares,  and  that  the  parties  should  execute 
mutual  releases.  The  court  held  the  award  sufficiently  final,  as  they  would 
presume  that  the  arbitrators  meant  that  £444  was  the  proportion  the  defen- 
dant was  to  pay,  taking  the  £2,500  and  the  value  of  the  goods  and  stock 
into  consideration,  and  that  it  was  unnecessary  to  direct  the  plaintiff  to  pay 
the  remainder  of  the  £2,500,  as  he  was  bound  to  do  that  already. (o) 

*In  an  old  case,  where  the  arbitrator  in  his  award  reciting  differ-  r*9~4-i 
ences  concerning  a  house,  and  some  elms,  and  arrears  of  rent,  to  L  -" 
make  a  final  end  of  all,  directed  the  defendant  to  pay  the  plaintiff  a  certain 
sum  for  all  the  said  arrears  of  rent,  the  court,  though  it  was  objected  that 
only  one  matter  was  determined  and  not  all,  held  the  award  good,  on  the 
ground  that  though  the  award  recited  other  matters,  it  should  be  intended 
they  were  otherwise  determined  :  or  at  least  when  the  award  professed  to 
make  an  end  of  all  differences,  it  should  be  intended  that  the  sum  awarded 
was  in  satisfaction  of  all,  the  other  matters  not  appearing  but  by  the  recital 
of  the  award  itself.(^) 

"VI.  Award  de  prxmissis  particular  finding  presumed  final. ] — A  few 
examples  will  now  be  given  illustrating  the  position  previously  laid  down, 
that  where  an  award  purports  to  be  made  concerning  the  matters  submitted, 
the  courts  will  construe  a  particular  adjudication  to  be  final,  though  the 
submission  be  general. 

On  a  general  reference  of  all  actions,  suits,  controversies,  and  demands, 
the  arbitrators  by  their  award  reciting  that  they  had  considered  the  allega- 
tions  and    evidence  of  all  parlies  concerning  the  premises,  proceeded  to 

(z)  Gillon  &  Mersey  Navigation  Company,  In  re,  3  B.  &  Ad.  493. 

(a)  Cargey  v.  Aitcheson,  2  B.  &  C.  170.  (b)  Hopper  v.  Hackett,  1  Lev.  132. 
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award  that  all  actions  and  suits  pending  between  the  parties  should  cease, 
and  directed  payment  by  the  defendant  of  a  certain  sum  of  money  which 
it  stated  to  be  «  the  balance  due  on  the  banking  account  of  the  defendant 
with  the  plaintiffs."  It  was  objected  that  this  was  a  settlement  of  one  mat- 
ter only,  and  not  of  all.  But  the  court  said,  if  it  could  be  shown  that  there 
was  any  other  matter  in  difference  between  these  parties  than  the  banking 
account,  the  award  could  not  be  sustained  in  any  respect  ;  but  they  thought 
it  lay  on  the  party  who  impeached  it  to  show  there  was  some  other  matter 
in  difference  ;  and  that  otherwise  they  could  not  intend  it,  though  the  refer- 
ence was  of  all  matters  in  difference  between  the  parties. (c) 

.,  *An  award  made  de  et  super  prasmissis,  that  the  parties  shall 
L  J  execute  mutual  releases  of  all  actions  and  demands  before  a  certain 
day,  is  good,  though  that  day  be  before  the  day  of  the  date  of  the  submis- 
sion, for  the  court  will  not  presume  that  any  new  controversies  arose  in  the 
intervening  period  :  but  if  it  be  shown  that  any  new  demands  arose  in  the 
interval  the  award  will  be  void  in  toto.fVA 

If,  on  a  reference  of  all  controversies,  the  award  be  made  de  praemissis, 
and  merely  contain  an  adjudication  respecting  one  action  between  the  parties, 
this  will  be  held  final,  for  it  will  be  intended  that  the  award  is  made  of  all 
matters  submitted  to  the  arbitrator,  and  it  need  not  state  that  there  were 
no  other  matters  in  difference  than  the  matters  in  the  cause. (e) 

Thus  the  court  supported  as  final  an  award  on  a  reference  of  all  actions, 
controversies,  and  suits,  which,  after  reciting  the  pendency  of  one  action, 
awarded  de  et  super  prssmissis,  that  each  party  should  pay  his  own  costs, 
and  that  the  defendant  should  pay  the  plaintiff  five  shillings  for  making  the 
first  breach  in  the  law. (A  So,  if  a  cause  and  all  matters  in  difference  be 
referred,  and  the  award  purporting  to  be  concerning  the  matters  in  difference 
only,  direct  that  the  defendant  shall  pay  the  plaintiff  a  certain  sum  in  full 
of  all  demands  in  the  cause,  this  will  be  held  sufficiently  final,  if  it  be  not 
proved  that  there  are  other  matters  out  of  the  cause  on  which  the  arbitrator 
has  omitted  to  award. (g) 

VII.  Whether  matter  presumed  decided  when  award  silent.'] — Even 
where  it  has  been  proved  that  there  were  other  matters  in  difference  before 
the  arbitrator  than  those  on  which  the  arbitrator  has  adjudicated,  the  rule 
of  presuming  in  favour  of  the  sufficiency  of  the  award  has  been  carried  so 
r*9fifi"l  ^ar  *tnat  n's  silence  respecting  them  has,  in  many  instances,  been 
L  -^  held  not  to  make  the  award  bad,  but  somehow  to  amount  to  a  deci- 
sion concerning  them. 

An  award  was  sustained,  where,  on  a  reference  respecting  some  causes 
and  all  matters  in  difference,  the  arbitrator,  reciting  that  he  had  considered 
all  the  evidence  and  papers  touching  the  matters  in  difference,  awarded 
respecting  the  actions  only,  although  it  appeared  that  the  plaintiff  had  set 

(c)  Ingram  v.  Milncs,  8  East.,  444. 

(rf)  Ward  v.  Uncorn,  Cro.  Car.  216;  Busficld  v.  Busficld,  Cro.  Jac.  577;  Barnes  v. 
Grccnwcl,  Cro.  Eliz.  858. 

(e)  Baspole's  Case,  8  Rep.  97,  b  ;  Wyatt  v.  Curncll,  1  Dowl.  N.  S.  327. 

(/)  Hawkins  v.  Colclough,  1  Burr.  275. 

(£)  Day  v.  Bonnin,  3  Bing.  N.  C.  219;  Wynne  v.  Edwards,  12  M.  &  W.  708. 
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up  an  equitable  claim,  which  the  arbitrator  did  not  notice,  deeming  it  wholly 
unsustainable. (/<) 

By  order  of  Nisi  Prius,  an  action  for  a  tort  and  all  matters  in  difference 
were  referred,  and  a  verdict  was  taken  for  the  plaintiff,  subject  to  the  refer- 
ence. Before  the  arbitrator,  the  defendant  claimed  a  sum  as  the  balance  of 
an  account,  which  sum  the  plaintiff  admitted  to  be  due.  The  award  recit- 
ing that  all  matters  in  difference  were  referred,  awarded  (though  not  saying 
de  praunissis)  that  a  verdict  should  be  entered  for  the  plaintiff  for  a  certain 
amount  of  damages,  but  made  no  mention  of  the  sum  admitted  to  be  due  to 
the  defendant.  The  court  held,  that  it  sufficiently  appeared  from  the  award 
that  the  arbitrator  had  decided  concerning  all  the  matters  referred  to  him, 
and  said  that  if  he  had  used  in  the  award  the  words,  de  prsemissis,  there 
could  have  been  no  doubt  upon  the  subject ;  for  they  considered  that  the  fair 
interpretation  to  be  put  on  the  award  was,  that  the  arbitrator  gave  as  dama- 
ges the  sum  which  he  found  to  be  due  after  settling  all  accounts  between 
the  parties. (i) 

In  close  accordance  with  the  above  decision  is  the  following  case.  On  a 
reference  of  an  action  for  the  balance  of  the  price  of  some  horses,  together 
with  all  matters  in  difference,  the  defendant  made  a  claim  before  the  arbi- 
trator for  an  alleged  breach  of  warranty  of  the  horses'  soundness  ;  the 
arbitrator  awarded  "of  and  concerning  the  matters  in  difference,"  that  the 
plaintiff  had  no  cause  of  action  against  the  defendant,  but  was  silent 
respecting  the  defendant's  claim  ;  the  court  held  the  award  sufficient,  and 
said  they  would  presume  *the  arbitrator  took  the  claims  of  both  par-  *. 
ties  into  his  consideration. (/c)  L         J 

In  a  more  recent  case,  however,  where  a  cause  and  all  matters  were 
referred,  the  arbitrator  found  specifically  on  each  of  the  issues  in  the  action, 
determining  in  favour  of  the  defendant  the  issue  on  a  plea  which  went  to 
the  whole  cause  of  action.  The  award  took  no  notice  of  a  claim  by  the 
plaintiff  respecting  a  matter  in  difference  not  in  the  action,  though  the  arbi- 
bitrator  swore  that  he  had  taken  it  into  his  consideration.  The  court  on  the 
strength  of  the  authorities,  especially  of  that  of  Gray  v.  Gwennap,(/)  held 
that  they  could  not  set  aside  the  award  for  this  omission,  Lord  Abinger,  C. 
B.,  however,  saying  that  had  the  matter  been  res  Integra,  he  should  have 
been  disposed  to  have  thought  the  award  void,  and  that  as  the  award  was 
in  writing,  its  silence  as  to  any  matter  in  difference  brought  before  the 
arbitrator,  prevented  it  from  being  a  sufficient  exercise  of  the  authority 
vested  in  him  by  the  submission. (m) 

Struck  with  the  inconvenience  of  the  rule,  that  silence  amounts  to  a 
decision,  the  courts  have  sometimes  refused  to  adopt  it.  For  where,  by 
the  submission  of  a  cause  and  all  matters  in  difference,  the  arbitrator  was 
to  direct  a  verdict  to  be  entered  by  such  amount  of  damages  as  he  should 
find  due  in  the  cause,  and  the  award  made  "  of  and  concerning  the  matters 
referred,"  found  that  the  plaintiff  was  entitled  to  recover  damages  to  a  cer- 
tain amount,  and  a  verdict  to  be  entered  few  that  amount,  and  it  appeared 
by  affidavit  that  on  the  reference  the  plaintiff  made  a  claim  not  included  in 

(//)  Craven  v.  Craven,  7  Taunt.  642.  (i)  Gray  v.  Gvrennap,  1  B.  &  A.  106. 

(Jfc)  Hayllar  v.  Ellis,  3  M.  &  P.  553. 

(I)  1  B.  cV  A.  106.  (m)  Dunn  v.  Warlters,  9  M.  &  W.  293. 
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a  cause,  on  which  claim  no  award  was  made  ;  the  court  held  that  the  award 
was  not  final,  and  set  it  aside,  since  the  finding  could  be  taken  to  apply 
only  to  the  sum  claimed  in  the  cause,  and  that  consequently  there  was  no 
decision  as  to  the  matter  in  difference  out  of  the  action  ;  that  the  court 
would  not  intend  that  the  arbitrator  by  his  silence  meant  to  find  that  nothing 
.,  was  due  in  respect  of  it  ;  since  such  an  ^intendment  was  unreason- 
L  ->  able  and  unfounded  ;  and  that  holding  silence  a  sufficient  determi- 
nation that  the  plaintiff  had  no  claim,  would  expose  the  defendant  to  the 
inconvenience  of  not  having  that  protection  by  the  award  against  a  second 
action  for  the  same  matters  in  difference,  which  it  was  one  object  of  the 
reference  to  give  him.(n) 

In  a  case  before  Lord  Ellenborough,  C.  J.,  when  on  a  general  reference 
the  defendant  set  up  a  claim  to  be  indemnified  against  a  liability  on  certain 
bills  of  exchange,  and  the  award  did  not  notice  the  claim,  the  court  con- 
strued the  silence  of  the  arbitrator  to  amount  to  an  omission  to  decide  the 
point,  and  held  the  award  bad  in  consequence,  although  it  purported  to  be 
made  touching  the  matters  in  difference. (o) 

VIII.   Conditioned  .dward.'] — An  award   leaving  the   result  conditional 
on  the  voluntary  performance   by  one  party  of  some   particular  act  for  the  • 
benefit  of  the  other,  seems  generally   open   to   the   objection   of  not   being 
final. (/))     The  remarks  of  Lord  Brougham  in  the  following  case  point  out 
what  sort  of  a  condition  may  properly  be  imposed  in  certain  cases. 

An  action  was  brought  by  a  subscriber  against  a  company  for  the  value 
of  his  shares,  on  the  ground  that  they  had  engaged  in  speculations  foreign 
to  their  original  undertaking.  The  company  having  brought  a  cross  action 
for  calls,  both  were  referred  ;  and  the  arbitrator,  among  other  things,  awarded 
that  the  subscriber  was  entitled  to  decree  for  a' certain  specified  sum  as  the 
price  of  his  shares,  which  sum,  after  deducting  what  was  awarded  for  the 
calls,  the  award  proceeded  to  find  that  he  was  entitled  to  receive  from  the 
company  on  surrendering  or  transferring  his  shares  to  them,  or  to  any  per- 
son they  might  direct.  The  House  of  Lords  held  the  award  not  to  be  final, 
[-jfcocQ-i  since  it  merely  said  'conditionally  that  if  the  subscriber  chose  to 
L  *  J  give  up  his  shares,  the  company  should  pay  him  so  much,  that  the 
direction  should  have  been  in  positive  terms  that  the  subscriber  should  sur- 
render his  share-,  and  that  the  company  should  pay  him  the  compensation 
awarded  ;  and  Lord  Brougham  said,  "  It  is  in  vain  to  argue  that  this  direc- 
tion was  the  same  as  a  direction  to  a  party  to  do  so  and  so  upon  another 
party  producing  letters  of  administration,  or  that  it  was  like  the  case  of  a 
party  who  is  directed  to  c'o  so  and  so  upon  a  discharge  being  executed  to 
him."  "There  was  no  necessary  connexion  between  the  arrangement 
which  the  arbitrator  was  in  the  course  of  directing,  and  [the  subscriber] 
divesting  himself  of  his  properly  in  ceasing  to  be  a  shareholder."^) 

On  a  reference  respecting  a  claim  by  the  plaintiff  for  work  done,  an 
award  that  the  work  done  was  rated  at  a  certain  sum,  and  that  for  that  the 
plaintiff  should  accept  a  bill  of  sale  of  a  part   of  a   ship,  was  considered 

(n)  Gyde  v.  Boucher,  5  Dowl.  127.  (o)  Mitchell  v.  Stuvcley,  16  East,  58. 

|  p)  Crofts  v.  Harris,  Carth.  187. 

<<j)  Uuillic  v.  Edinburgh  Oil  Oas  Company,  3  C.  &,  F.  C39. 
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bad,  for  not  directing  the  defendant  to  give  the  bill  of  sale  in  question,  on 
the  ground  that  if  the  defendant  refuse,  to  deliver  it,  the  plaintiff  cou'd  not 
assign  a  breach  of  the  award,  and  that  the  court  could  not  imply  any  order 
to  deliver,  so  as  to  make  the  award  good  by  implication. (r) 

But  an  award,  »  that  one  shall  keep  and  enjoy  the  goods,  paying  so  much 
money  to  the  other,"  though  objected  to  on  the  ground  that  there  was  no 
positive  direction  to  pay  the  money,  was  held  good  as  amounting  to  an 
award  to  pay  the  amount. (s) 

A  conditional  direction  in  an  award,  otherwise  final,  is  ofter*  perfectly 
valid.  Thus  a  direction  to  do  an  act  on  the  premises  of  a  third  party, 
though  void  if  absolute,  as  rendering  a  party  liable  to  an  action  of  trespass, 
is  perfectly  good  if  it  be  made  conditional  on  obtaining  the  consent  of  the 
owner  of  the  land.(/)  So  where  the  lease  of  certain  *premises  was  r#97rv] 
awarded  to  the  defendant,  and  it  was  provided  that  if  the  rent  L  -1 
awarded  to  be  paid  by  him  were  not  paid,  the  award  should  be  void  as 
to  his  enjoying  the  lease  ;  the  court  held  the  award  good,  notwithstanding 
the  conditional  award  as  to  the  lease,  for  it  became  absolute  if  the  defend- 
ant paid  the  rent,  and  if  he  did  not,  he  lost  the  enjoyment  by  his  own 
default.  (ii\ 

If  an  award  contain  a  proviso  that  it  shall  be  wholly  void  on  the  happen- 
ing of  a  certain  event,  whether  that  event  be  within  the  control  of  the  par- 
ties to  the  reference  or  not,  the  award  will  be  bad  in  toto,  for  by  adding  the 
proviso,  the  arbitrator  has  prevented  his  decision  being  a  certain  and  final 
termination  of  the  matters  in  dispute.  Thus  where  it  was  awarded  that 
one  should  pay  the  other  so  much  money,  and  that  the  latter  shall  give  the 
former  a  release,  provided  that  if  the  first  shall  be  discharged  of  any  arrears 
due  to  soldiers  by  an  act  of  indemnity,  then  the  award  should  be  void  ; — 
the  award  was  held  not  final  :(x\  and  the  like  result  followed  where  the 
award  provided  that  if  either  party  were  dissatisfied  with  the  award,  and 
within  a  specified  time  paid  a  small  sum  to  the  other,  the  award  should  be 
void,  and  the  parties  be  at  liberty  to  proceed  against  each  other  as  before 
the  award. (3/) 

IX.  Award  in  the  alternative.'] — An  award  in  the  alternative  is  suffi- 
ciently certain  and  final. 

Thus  an  award  to  pay  £100  at  such  a  day,  or  if  the  party  do  not  pay  it 
by  the  day,  to  pay  £110  at  a  future  day,  is  good,  for  the  additional  payment 
is  in  the  nature  of  a  penalty,  which  the  arbitrator  has  a  power  to  im- 
pose.^) So  an  award  is  good  which  orders  a  party  to  pay  a  certain  sum 
by  instalments  on  several  days,  and  if  he  fail  on  the  first  day,  to  pay  the 
whole  sum  immediately  afterwards. («)  *So  on  a  difference  respect-  s„71-, 
ing  a  light  of  way,  the  award  was  sustained,  which  directed  that  L  -1 
in  case  the  way  were  taken  away,  the  plaintiff  was  to  pay  so  much  less 
than  a  specified  sum,  and  if  not  so  much  more. (6) 

(r)  Clapcott  v.  Davy,  1  Ld.  Raym.  611.  (s)  Stiles  v.  Triste,  1  Sid.  54. 

(0  Turner  v.  Swainston,  1  M.  &  W.  572.     See  P.  2,  ch.  8,  s.  4,  d.  3. 

(m)  Furser  v.  Prowd,  Cro.  Jac.  423. 

(x)  Kinge  v.  Fines,  Sid.  59  ;  Vin.  Ab.  Arb.  II.  18. 

(y)  Sherry  v.  Riehardson,  Pop.  15. 

(«)  Royston  v.  Rydall,  Rolle  Ab.  Arb.  II.  8,  p.  250  ;  Com.  Dig.  Arb.  E. 

(a)  Knockill  v.  Wilhercll,  2  Keb.  838  (6)  Collet  v.  Podwell,  2  Keb.  670. 
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If  an  award  direct  one  of  two  things  to  be  done,  and  one  of  them  is  uncer- 
tain or  impossible,  the  award  is  nevertheless  sufficiently  certain  and  final, 
if  the  second  alternative  be  certain  and  possible  ;  and  it  will  be  incumbent 
on  the  party  to  perform  the  second  alternative  ;(c)  as,  for  instance,  if  the 
direction  be  that  defendant  should  cause  satisfaction  to  be  entered  on  the 
judgment-roll  in  a  certain  action,  or  pay  a  sum  of  money,  and  there  be  no 
such  action  in  fact,  the  award  is  good  to  compel  the  defendant  to  pay  the 
money. (<7)  So,  if  it  be  to  deliver  a  deed  which  is  not  in  his  power  or  pos- 
session, or  to  pay  a  sum  of  money,  the  party  must  perform  the  alternative 
of  paying  the  mone\%  which  is  within  his  power. (e) 

An  award  that  defendant  should  pay  the  plaintiff'  £100  by  such  a  day, 
or  should  find  two  sureties  to  be  bound  with  him  to  the  plaintiff  to  pay  the 
£100  by  £20  a  year,  until  the  whole  be  paid,  was  held  a  good  award  as  to 
the  former  part,  but  void  as  to  the  latter,  and  not  even  to  give  the  defendant 
the  liberty  of  electing  whether  he  would  pay  the  £100  at  once,  or  find  the 
sureties  to  secure  the  yearly  instalments. (A 

X.  Award  reserving  or  delegating  judicial  authority.'] — An  arbitrator 
cannot  in  his  award  reserve  either  to  himself,  or  delegate  to  another,  the 
power  of  performing  in  future  any  act  of  a  judicial  nature  respecting  the 
r¥9_9-,  matters  submitted. (g-)  ^His  duty  is  to  make  a  final  and  complete 
L  J  determination  respecting  them  by  his  award,  and  it  is  a  breach  of 
that  duty  to  leave  any  thing  to  be  determined  hereafter. 

Thus  an  award  directing  the  defendant  to  leave  on  certain  land  so  many 
trees  to  the  plaintiff  for  house-bole  and  hedge-bote,  as  the  arbitrators,  upon 
advice  with  counsel  at  the  next  assizes,  should  appoint,  was  held  void  as 
imperfect,  and  reserving  a  future  authority  to  themselves. (/*) 

Where  the  award  ordered  the  defendant  to  pay  a  sum  to  the  plaintiffs, 
with  a  proviso  that  if  it  should  afterwards  appear  to  the  arbitrators  that  the 
plaintiffs  had  not  discharged  the  defendant  from  certain  debts,  in  which  he 
was  bound  for  them,  that  so  much  of  the  sum  should  be  repaid  to  them  as 
to  the  arbitrators  should  seem  due  ;  the  award  was  considered  bad  for  these 
words,  "  if  it  should  appear,"  were  construed  to  be  a  retention  by  the  arbi- 
trators to  themselves  of  a  discretionary  power  of  judging  hereafter. (i) 

Sometimes,  however,  the  award  may  be  good,  though  the  reservation  be 
void.  An  arbitrator,  to  whom  power  was  given  to  award  respecting  the 
use  of  a  stream,  decided  the  question  referred,  and  ordered  certain  works  to 
be  made  by  the  defendant,  but  contemplating  in  his  award  the  possibility 
of  differences  arising  respecting  the  execution  of  the  works,  he  reserved  to 
himself  the  power  of  deciding  them,  and  then  making  a  final  award,  stating 
at  the  same  lime  that  his  present  award  was  final,  unless  the  plaintiff  com- 
plained within  a  certain  time.  The  court  held  the  reservation  of  authority 
void,  but  the  rest  of  the  award  good,  as  it  contained  a  final  decision  on  the 

(c)  Simmonds  v.  Swaine,  1  Taunt.  548.         (d)  Wharton  v.  King,  3B.&,  Ad.  528. 

(,■)  Lee  v.  Elkins,  1:2  Mod.  585. 

(/)  Oldfield  v.  VVilmcr,  1  Leon.  140,  304. 

(g)  Winch  v.  Saunders, 2  RolleRep.  214;  S.  C.  Cro.  Jac.  581 ;  rainier,  145;  Thorp  v. 
Cole,2C.  Af&  R.367;  S. C.  4  Dowl. 457 ;  Com.  Dig.  Arb.  E.  1G;  Selby  v.  Russell,  12 
Mod.  139  ;  Noit  v.  Long,  !t  (•.  II.  I!.  R.,  cited  in  Cayhill  v.  Fitzgerald,  1  Wile.  28. 

(A)  Thinne  v.  Rigby,  Cro.  Jac.  314. 

(i)  Winch  v.  Saunders,  2  Rollc  Rep.  214;  S.  C.  Palm.  145. 
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matters  referred. (&)  The  reservation,  it  will  be  seen,  was  not  a  reservation 
of  authority  to  decide  on  nny  of  the  subject-matters  of  the  reference,  but  on 
matters  not  submitted,  consequently  the  reservation  was  a  mere  excess  of 
authority. 

In  pursuance  of  the  rule  which  forbids  the  delegating  a  judicial  authority, 
the  award  is  bad  if  the  arbitrators,  instead  *of  deciding  the  matters  r#27«n 
submitted,  award  that  the  parties  shall  abide  by  the  award  of  a  third  L  J 
person  whom  they  name  ;(/)  or  that  the  defendant  shall  account  before  such 
auditors  as  the  plaintiff  shall  assign,  and  if  he  be  found  in  arrears,  shall 
pay  the  amount. (m) 

A  partial  delegation  of  authority  equally  vitiates  the  award  ;  as,  for 
instance,  if  on  a  reference  to  settle  the  terms  and  conditions  of  a  lease  of 
certain  premises,  the  arbitrators  direct  them  to  be  put  into  repair  to  the  sat- 
isfaction of  a  person  named  in  the  award  ;  for  that  amounts  to  a  transfer- 
ring to  the  party  named  a  portion  of  the  authority  vested  in  them- 
selves.^) 

An  award  that  the  defendant  should  pay  to  the  plaintiffa  certain  sum, 
unless  within  a  definite  time  the  defendant  should  exonerate  himself  by 
affidavit  from  certain  payments  and  receipts,  in  which  case  he  was  to  pay  a 
less  sum,  was  held  bad  by  Lord  Kenyon,  on  the  ground  that  the  arbitrators, 
instead  of  determining  all  the  points  in  dispute,  had  left  one  sum  in  dispute, 
to  be  decided  by  the  person  who,  of  all  others,  was  least  qualified  to  decide 
it,  namely,  the  defendant  himself.(o) 

So  when  the  arbitrator  directed  that  A.  should  pay  B.  £50,  and  that  A. 
should  beg  B.'s  pardon  in  such  manner  and  in  such  place  as  B.  should 
appoint,  the  award  was  held  void  as  to  the  latter  direction,  because  giving 
B.  the  power  to  determine  the  time  and  place,  was  making  him  a  judge  in 
his  own  cause,  which  the  arbitrator  ought  to  have  determined  ;  and  though 
time  and  place  were  but  circumstances,  yet  in  that  sort  of  satisfaction  they 
make  the  most  considerable  part.(/>) 

There  seems  to  be  an  exception  to  the  rule  against  delegating  authority 
in  respect  of  costs.  For  an  award,  which  directs  the  payment  of  such  costs 
as  shall  be  taxed  by  the  officer  of  the  superior  court  which  has  cognizance 
of  the  'submission,  is  undoubtedly  good, (7)  though  if  the  award  r%9~,4-\ 
direct  the  costs  to  be  taxed  by  one  not  an  officer  of  the  court,  it  will  L  -I 
be  bad,  as  delegating  a  judicial  authority,  even  where  it  provides  that  the 
costs  shall  be  such  as  a  Master  in  Chancery  would  allow.  Though  a  refer- 
ence to  a  stranger  is  judicial,  yet  it  seems  the  officer  of  the  court,  in  taxing 
costs,  is  considered  as  acting  in  a  ministerial  capacity  only.(?')  If  this  be 
so,  this  class  of  cases,  which  has  been  termed  an  exception  to  the  general 
rule,  would  fall   properly  into  the  class  next   considered.     Before    leaving 

(fc)  Manser  v.  Heaver,  3  B.  &  Ad.  295. 

(I)  Lower  v.  Lower,  Rolle  Ab.  Arb.  B.  20  ;  Rolle  Ab.  Arb.  II.  11. 

(Hi)  Rolle  Ab.  Arb.  I.  9. 

(r?)  Tomlin  v.  Mayor  of  Fcrdwich,  5  A.  &  E.  147. 

(0)  Pedley  v.  Goddard,  7  T.  R.  73 ;  See  Rous  v.  Lun,  1  Kcb.  5G9. 

(p)  Glover  v.  Barrie,  1  Salk.  71. 

{q)  See  post  p.  281.  Selby  v.  Russell,  12  Mod.  139;  Lingoood  v.  Cade,  2  Atk.  501  ; 
Thorp  v.  Cole,  2  C.  M.  &  R.  367  ;  S.  C.  4  Dowl.  457  ;  Pedley  v.  Goddard,  7  T.  R.  73  ; 
Worrel  v.  Atworth,  Sid.  358  ;  Cargey  v.  Aitcheson,  2  B,  &,  C.  170. 

(r)  Knott  v.  Long,  2  Strange,  1U25. 
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this  subject,  it  may  be  observed,  that  it  is  only  to  causes  in  the  superior 
courts  that  this  exception  applies,  for  the  arbitrator  must  ascertain  for  him- 
self the  amount  of  costs  in  a  cause  in  an  inferior  court,  and  cannot  delegate 
that  duty  to  the  officers  of  the  inferior  court. (s) 

XI.  Award  reserving  or  delegating  ministerial  duty.'] — An  important 
distinction  has  been  taken  by  the  courts,  that  though  the  arbitrator  cannot 
reserve  a  further  judicial  act  to  be  done,  he  may  reserve  a  further  ministe- 
rial act  to  be  done  either  by  himself  or  a  stranger,  at  any  time,  even  after 
the  time  limited  for  making  the  award  has  expired. (t\ 

Whether  the  matters  are  referred  to  be  finally  decided  by  the  arbitrator, 
or  whether  he  is  simply  to  make  a  valuation  of  certain  landed  property,  after 
ascertaining  in  his  award  the  rate  to  be  charged  per  acre,  he  may  direct  the 
number  of  acres  to  be  ascertained  by  measurement,  for  measurement  is  a 
merely  ministerial  act.(i<) 

r*9~-1  *Where  the  arbitrators  to  whom  it  was  referred  to  fix  the  price 
L  -J  of  an  estate,  stated  in  their  award  the  sum  to  be  paid,  and  the  num- 
ber of  acres  in  the  whole  estate,  and  added,  that  if  there  were  any  error  in 
the  admeasurement,  an  allowance  should  be  made  at  the  rate  of  a  certain 
amount  per  acre,  either  less  or  more  than  the  admeasurement,  if  the  mis- 
take were  in  the  land  on  the  one  side  of  a  brook,  but  an  allowance  of  twice 
the  amount  per  acre  if  the  mistake  were  in  the  land  on  the  other  side  ;  the 
court  held  that  the  award  was  not  certain  and  final,  as  the  arbitrators  had 
not  stated  how  much  of  the  estate  they  considered  lay  on  each  side  of  the 
brook  respectively,  so  that  there  were  no  means  of  ascertaining  to  what 
extent  the  double  rate  per  acre,  for  additions  and  deductions,  or  to  what 
extent  the  single  rate  only  was  to  be  allowed.  The  court  however  added, 
that  if  the  addition  or  deduction  upon  admeasurement  had  been  to  be 
made  at  a  uniform  rate  per  acre  as  to  all  the  land,  the  award,  according 
to  the  rule  "id  certum  est  quod  certum  reddi  potest,"  would  have  been 
good.(#) 

In  an  old  case  two  judges  were  of  opinion  that  a  reservation  of  a  power 
to  value  certain  goods  was  a  reservation  of  a  judicial  power,  and  therefore 
void  ;  Powell,  J.,  however,  thought  it  merely  ministerial.  The  award  being 
bad  on  other  grounds,  it  did  not  become  necessary  to  determine  the  point. (?/) 
In  more  recent  cases,  a  valuer's  functions  have  been  treated  as  of  a  judicial 
character,  (r) 

Arbitrators  often  direct  the  parties  to  execute  bonds,  releases,  or  other 
documents,  to  be  settled  by  themselves  or  others.  Such  a  direction  will 
sometimes  avoid  the  award,  sometimes  not,  according  as  in  each  case  it  is 
treated  as  a  reservation  of  a  judicial  or  ministerial  duty. 

A  reservation  to  the  arbitrator  is  generally  construed  to  be  judicial.    Thus 

(s)  Addison  v.  Gray,  2  Wils.  293. 

\t)  Winch  v.  Saunders,  2  Rolle  Rep.  214;  S.  C.  Palm.  14.5;  Cro.  Jac.  584;  Thorp  v. 
Cole,  •-'('.  M.  &  K.  367  ;  S.  C.  4  Dowl.  457. 

(a)  Thorp  v.  Cole,  4  Dowl.  457;  S.  < '.  2  C.  M.  &  R.  3G7;  Winch  v.  Saunders,  2  Rollc 
Rep.  214;  Hunter  v.  Bennison,  Hard.  13. 

-    Hopcraft  v.  Hickman,  2  S.  &  S.  130.  (y)  Cockson  v.  Ogle,  1  Lulw.  550. 

<z)  Anderson  v.  Wallace,  3  ('.  &  F.  2G.     Sec  ante,  p.  202. 
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it  has  been  held,  that  if  arbitrators  award  that  the  defendant  shall  pay  the 
plaintiff  a  sum  certain,  and  *in  security  for  the  payment  shall exe-  r#9iyfl-i 
cute  such  a  bond  as  they  shall  advise  ;(a)  or  that  defendant  shall  L  -I 
secure  the  payment  of  such  to  the  plaintiff  in  such  a  manner  as  they  shall 
advise,  the  award  is  invalid. (/;) 

So  also  a  direction  to  execute  such  bond  by  way  security  for  the  sum 
awarded,  or  such  releases  as  a  stranger  shall  advise,  has  been  considered 
equally  bad,(c)  though  the  distinction  in  principle  between  these  and  the 
next  class  of  cases  does  not  seem  very  clear.  And  it  may  be  observed  that 
an  award  that  one  shall  release  to  another,  by  the  advice  of  J.  S.,  has  been 
held  good.(cZ) 

If  the  direction  be  that  one  party  shall  execute  to  the  other  such  a  bond, 
by  way  of  security  for  the  amount,  as  his  opponent's  counsel  shall  advise, 
or  if  the  award  direct,  that  the  one  shall  execute  to  the  other  a  general 
release,  as  fully  and  beneficially  as  counsel  shall  advise,  the  award  has  been 
held  to  be  good  ;  for  it  is  said  that  the  delegation  to  the  counsel  in  either 
case  is  not  a  delegation  to  him  as  arbitrator,  and  that  he  has  no  power  to 
perform  any  judicial  act,  but  acts  in  a  ministerial  capacity  only,  for  the  arbi- 
trators having  directed  the  extent  of  the  bond  and  release,  the  counsel  has 
only  to  make  them  as  strong  in  law  as  he  can.(e)  Where,  in  order  to 
decide  the  title  to  certain  land,  the  arbitrator  awarded  that  an'action  should 
be  conceived  by  the  advice  of  certain  counsel,  this  was  held  to  be  a  refer- 
ence to  their  judgment,  not  on  the  substance,  but  only  on  the  form. (A 

The  following  case  illustrates  the  rule  that  only  the  formal  drawing  up  of 
the  instrument  may  be  deputed,  and  that  the  award  must  determine  its 
nature  and  character.  On  a  reference  respecting  the  right  to  a  certain 
house  and  premises,  the  award  which  directed  certain  parties  to  execute  to 
another  party  all  such  conveyances,  releases,  and  assurances,  *as  ^  _,_,-, 
might  be  necessary  to  pass  their  respective  interests  to  him,  was  L  -" 
held  void  in  toto,  because  it  did  not  specify  the  manner  in  which  the  con- 
veyance was  to  be  effected,  but  reserved  to  the  arbitrator,  incase  of  dispute, 
a  power  to  appoint  a  counsel  or  solicitor  hereafter,  to  decide  as  to  what 
should  be  the  proper  conveyances,  releases,  or  assurances,  and  as  to  the 
clauses,  provisions,  and  covenants  they  were  to  contain. («■) 

If  the  arbitrators,  on  a  reference  out  of  Chancery,  award  mutual  releases 
of  all  matters  in  difference,  the  leaving  it  to  the  court,  if  they  think  proper, 
to  give  directions  to  the  Master  to  settle  the  form,  will  not  make  the 
award  bad.(/j) 

0)  Rolle  Ab.  Arb.  H.  4,  p.  250. 

(b)  19  E.  IV.  1,  cited  in  Hunter  v.  Bennison,  Hard.  43. 

(r.)  Rolle  Ab.  Arb.  H.  6,  p.  250  :  Emery  v.  Emery,  Cro.  Eliz.  726. 

(d)  Anon.  Jenk.  3d.  cent,  case  61,  p.  129. 

(e)  Cater  v.  Startut,  Rolle  Ab.  Arb.  H.  7,  p.  250  ;  S.  C.  Sty.  217 ;  Jenk.  129. 
(/)  Brooke  Ab.  Arb.  37.  (g)  Tandy  v.' Tandy,  9  Dowl.  1044. 
(h)  Lingood  v.  Eade,  2  Atk.  501. 
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SECTION  V. 


THE  AWARD  MUST  BE  CERTAIN. 


I.  What  certainty  requisite.'] — An  award  ought  to  be  certain,  so  that 
no  reasonable  doubt  can  arise  upon  the  face  of  it  as  to  the  arbitrator's 
meaning,  or  as  to  the  nature  and  extent  of  the  duties  imposed  by  it  on  the 
parties. 

Certainty  to  a  common  intent  only  is  sufficient,  for  the  award  will  be 
construed  by  no  technical  rules,  but  in  a  fair  and  liberal  spirit,  with  a 
view  to  support  it  as  far  as  a  sensible  and  reasonable  interpretation  will 
allow,  (a) 

If  the  arbitrator  direct  one  party  to  pay  money,  or  to  execute  a  release  to 
the  other,  the  award  is  sufficiently  certain,  though  it  mention  no  time  ;  for 
if  a  request  to  do  the  act  be  necessary,  it  must  be  done  in  a  convenient  time 
r*9-~Q-i  a^er  tne  Request,  if  there  need  no  request,  it  must  be  performed 
L  -1  in  a  reasonable  time. (b)  If  the  award  be  without  date,  and  the  arbi- 
trator direct  a  party  to  do  a  thing  a  certain  number  of  days  after  the  date  of 
the  award,  this  will  not  be  so  uncertain  as  to  be  invalid,  for  the  date  will  be 
computed  from  the  delivery  of  the  award. (c) 

The  arbitrator  need  not  specify  any  place  for  the  payment  of  money 
awarded,  (rf) 

If  it  be  doubtful  whether  the  award  has  decided  the  question  referred,  it 
will  be  set  aside  for  the  uncertainty. 

Hence,  where  a  Chancery  suit  has  been  brought  to  rescind  an  agreement, 
and  the  main  question  in  the  reference  was,  whether  the  agreement  should 
be  rescinded,  and  the  suit  put  an  end  to,  and  the  arbitrator  directed  certain 
things  to  be  done,  the  performance  of  which  was  to  be  taken  in  full  satis- 
faction of  all  the  matters  in  difference,  and  that  each  party  should  bear  his 
own  costs  of  the  suit,  the  award  was  set  aside,  inasmuch  as  the  directions  of 
the  arbitrator  did  not  clearly  determine  whether  the  agreement  was  to  be 
rescinded  and  the  suit  terminated. (e) 

The  award  will  be  equally  invalid,  if  it  be  uncertain  how  it  has  decided 
the  matters  referred. 

When  on  the  reference  of  a  cause  and  all  matters  in  difference,  a  verdict 
was  taken  in  the  cause  for  a  specified  amount  of  damages,  subject  to  the 
award  of  an  arbitrator,  and  he  was  empowered  to  order  a  verdict  for 
the  plaintiff  or  the  defendant,  as  he  might  think  proper,  and  the  arbitrator 
directed  a  verdict  to  be  entered  for  the  plaintiff,  (not  saying  for  how  much,) 
and  that  the  defendant  should  pay  the  plaintiff  a  certain  sum,  the  court  held 
the  award  bad,  as  it  was  uncertain  whether  the  arbitrator  meant  the  verdict 
to  stand  for  the  sum  originally  taken,  and  the  amount  directed  to  be  paid  by 
the  defendant  to  be  in  respect  of  the  matters  out  of  the  cause,  or  whether  he 

(«)  Hawkins  v.  Colclough,  1  Tlurr.  275.  (b)  Freeman  v.  Bernard,  1  Salk.  69. 

(c)  Armiu  v.  Breame,  2  Ld.  Raym.  107G;  S.  C.  1  Salk.  7G. 

(d)  Anon.  1  Kcb.  92  ;  S.C.  2  Brownl.  309. 

(e)  Tribe  &.  Upperton,  In  re,  3  A.  &  E.  295. 
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intended  the  sum  ordered  to  *be  paid  by  the  defendant  to  be  substi-  r#«««-i 
tuted  for  the  nominal  verdict. (f}  L 

An  award  directing  an  executor  to  pay  the  balance  due  from  his  testator 
out  of  the  assets  in  his  hands  is  sufficient,  though  it  does  not  ascertain  whe- 
ther there  are  any  assets  in  his  hands. (g) 

As  the  question  whether  the  arbitrator  has  with  sufficient  particularity 
decided  all  the  matters  submitted  to  him,  arises  as  naturally  on  the  objection 
that  the  award  is  not  final,  as  on  the  objection  that  it  is  not  certain,  the 
reader  is  referred  to  the  previous  section  for  information  on  the  point  how 
far  it  is  necessary  for  the  arbitrator  to  decide  separately  on  separate  mat- 
ters.^) 

II.  Certainly  as  to  the  amount  awarded.'] — When  the  arbitrator  directs 
any  thing  to  be  done,  he  must  give  his  directions  with  such  precision  that 
the  parties  may  know  at  once  what  they  are  to  do. 

If  he  order  a  sum  of  money  to  be  paid,  the  award  must  ascertain  the 
amount;  therefore  an  award  is  bad  that  orders  one  party  to  pay  the  other 
so  much  money  as  is  due  in  conscience,  without  settling  what  is  due;(£)  or 
so  much  as  such  land  is  worth,  the  value  of  the  land  being  undetermined  ;(&) 
or  the  money  due  for  task  work,  without  ascertaining  the  amount  owing  in 
that  respect ;(/)  or  to  pay  the  arrears  of  rent  accruing  due  afier  the  purchase  by 
a  stranger  of  certain  lands,  without  showing  what  the  arrears  are,  or  from 
what  period  they  are  to  be  calculated  ;(m)  or  to  pay  a  moiety  of  a  debt  for 
which  A.  is  bound,  without  saying  in  what  sum  ;(n)  or  to  pay  so  much  for 
every  quarter  of  malt  as  *malt  may  then  be  sold  for,  without  say-  r*9on-| 
ing  in  what  place,  for  the  price  of  malt  may  vary  in  different  L  -1 
markets. (p) 

But  where  the  parties  had  agreed  that  in  case  the  arbitrator  should  think 
the  plaintiff  not  entitled  to  recover  in  respect  of  some  articles  of  iron  mach- 
inery supplied  to  the  defendant,  the  arbitrator  was  to  allow  the  plaintiff  the 
value  of  them  at  the  market  price  of  pig  iron,  as  the  defendant  still  kept 
them,  the  award  directing  the  defendant  to  pay  for  them  according  to  the 
present  market  price  of  pig  iron  was  held  good,  and  to  have  sufficiently 
ascertained  the  price,  because,  according  to  the  agreement  of  the  parties,  the 
arbitrator  was,  in  fact,  merely  to  determine  whether  the  defendant  was  to 
pay  for  them  as  machinery  or  as  pig  iron. ((7) 

When  the  submission,  among  other  things,  provided  that  the  arbitrator 
should  direct  the  plaintiff  to  pay  into  a  bank  such  a  sum'of  money  as  would 
be  sufficient  to  entitle  the  defendant  to  have  restored  to  him  some  documents 
deposited  by  him  with  the  bank  as  a  security  for  advances,  and  the  arbitra- 
tor, following  the  submission,  awarded  that  the  plaintiff  should  pay  to  the 

(/)  Mortin  v.  Burge,  4  A.  &  E.  973. 

(g)  Love  v.  Honeybourne,  4  D.  &.  R.  814. 

(h)  See  P.  2,  ch.  5,  s.  4,  dd.  2,  5,  7  ;  see  also  P.  2,  cli  6,  as  to  awarding  on  a  cause ;  P. 
2,  cli.  7,  as  to  awarding'  in  respect  ofcosts.  (i)  Watson  v.  Watson,  Sty.  28. 

(k)  Titus  v.  Perkins,  Skin.  247,  per  Jones,  C.  J.  248. 

(Z)  Pope  v.  Brett,  2  Saund.  292.  (m)  Massey  v.  Aubry,  Sty.  365. 

(n)  Gray  v.  Gray,  Rolle  Ab.  Arb.  Q,  2,  p.  2G3 ;  Com.  Dig.  Arb.  E.  11. 

(p)  Hurst  v.  Bambridge,  Rolle  Ab.  Arb.  Q.  7,  p.  263  ;  Com.  Dig.  Arb.  E.  11  ;  Waddle 
v.  Downman,  12  M.  &  W.  562. 

(?)  Waddle  v.  Downman,  12  M.  &  W.562. 
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1  ankers  such  a  sum  of  money  as  would  be  sufficient  to  entitle  the  defendant 
to  have  his  securities  restored  to  him  ;  the  court  held  the  award  bad,  for  not 
ascertaining  and  directing  payment  of  the  exact  amount  due  to  the  bankers, 
and  necessary  to  be  paid  in  order  to  release  the  defendant's  securities. (r) 

So,  where  on  a  reference  between  assignees  of  a  bankrupt  and  a  banking 
company  respecting  some  bills  of  exchange,  the  arbitrator  awarded  that  the 
bills  and  moneys  secured  thereby  were  the  property  of  the  assignees,  that 
the  bills,  and  moneys,  and  proceeds  should  be  delivered  and  paid  to  the 
assignees,  and  that  in  case  the  bank  should  have  received  the  whole  or  any 
part  of  the  money  secured  by  the  bills,  they  should  pay  it  to  the  assignees, 
r*9Hi"l  t'ie  avvard  was  held  *bad  on  its  face  for  not  ascertaining  the  amount, 
L         -J  if  any,  received  by  the  bank  in  respect  of  the  bills. (s) 

On  a  submission  concerning  all  controversies  relating  to  a  certain  voyage, 
an  award  directing  that  one  party  should  pay  his  share  of  the  expenses  of 
the  voyage,  and  allow  on  account  his  proportion  of  the  loss  which  should 
happen  to  the  ship  during  the  voyage,  was  held  good,  on  the  ground  that 
those  expenses  and  losses  might  be  reduced  to  a  certainty. (t)  This  case, 
however,  being  cited  in  a  recent  argument,  Alderson,  B.,  seemed  to  ques- 
tion whether  any  action  could  be  maintained  on  such  an  award. (u) 

Where  a  third  person  became  a  party  to  an  order  of  reference  of  a  cause 
and  all  matters  in  difference,  and  the  arbitrator  was  to  settle  all  matters  in 
difference  between  the  plaintiff  and  defendant,  and  between  the  defendant 
and  the  third  person,  and  the  arbitrator  did  not  specify  the  amount  of  dam- 
ages payable  by  the  defendant  to  the  third  party  separately  from  the  damages 
awarded  to  the  plaintiff  in  the  action,  but  awarded  a  joint  sum  to  them,  the 
court  refused  to  enforce  the  award  summarily  ;{x\  but  an  action  being 
brought  on  the  award,  they  held  it  valid. [y\ 

III.  Certainty  as  to  costs  awarded.'] — If  a  cause,  either  alone  or  with 
other  matters,  be  referred,  and  the  arbitrator  in  any  terms  direct  one  party 
to  pay  the  whole  or  any  proportion  of  the  costs  of  the  cause,  as,  for  instance, 
if  he  order  the  defendant  to  pay  all  such  moneys  as  the  plaintiff  has  expend- 
ed about  a  certain  action,  or  that  the  plaintiff  shall  pay  five-eighths  and  the 
defendant  three-eighths  of  the  costs,  the  award  is  sufficiently  certain,  though 
it  does  not  ascertain  the  amount.  This  exception,  or  apparent  exception, 
R  -,  to  the  rule  requiring  certainty,  is  grounded  on  the  practice  of  the 
L  -•  ^superior  courts,  in  accordance  with  which  the  costs  on  such  an 
award  will  be  taxed  as  a  matter  of  course  by  the  officer  of  the  court, 
whose  peculiar  duty  it  is  to  settle  their  amount,  and  who  in  so  doing  is  con- 
sidered as  acting  rather  in  a  ministerial  than  judicial  capacity. (c) 

This  applies  only  to  causes  in  the  superior  courts,  for  a  direction  to  pay 
the  costs  of  an  action  in  an  inferior  court,  without  ascertaining  the  amount 
in  the  award,  is  void  for  the  uncertainty. (a)  But  if  the  arbitrator  direct 
payment  of  the  costs  of  a  cause  depending  between  the  parlies,  it  will  be 

(r)  Hewitt  v.  Bewitt,  1  Q.  B.  110.  (s)  Marshall  &  Dresser,  In  re,  3  Q.  B.  878. 

(I.)  Beale  v.  Beale,  Rolle.  Al>.  Arb.  FT.  14. 

(u)  I',  r.  v  v.  Mitchell,  2  D.  &  L.  457.  {x)  Hawkins  v.  Benton,  2  D.  &  L.  4G5. 

(,/j  Hawkins  v.  Benton,  15  I,.  J.,  Q,  B.  139. 

(z)  Pedley  v.  Godd  ird,  "<  T.  II.  73  ;  Hanson  v.  Livcrscdge,  2  Vent.  242  ;  Cargcy  v.  Ait- 
ehe  on,  'l  B.  ,\  C.  170. 

{a,  Addison  v.  Gray,  2  \Vils,293;  Winter  v.  Garlick,  1  Salk.  75. 
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presumed,  until  the  contrary  be  shown,  that  it  is  a  cause  in  one  of  the  supe- 
rior courts. (6)  In  an  old  case,  a  direction  to  pay  all  reasonable  expenses 
which  the  plaintiff  had  sustained  about  the  suit,  was  held  too  uncertain  and 
void.(c)  So,  likewise,  an  order  to  pay  the  charges  spent  at  the  making  of 
the  award.(tf)  But  in  a  subsequent  case,  where  the  award  enjoined  the 
defendant  to  pay  the  plaintiff  all  such  costs,  charges,  and  expenses,  as  the 
plaintiff  had  been  put  to  in  a  certain  cause  then  depending  between  the  par- 
ties, the  court  held,  that  the  direction  respecting  costs  meant  such  costs  as 
would  be  taxed  and  allowed  by  the  officer  of  the  court,  and  that  therefore 
the  award  was  good.(e) 

If  the  arbitrator  give  the  rule  for  calculating  the  amount  of  money  to  be 
paid,  without  stating  the  result  of  such  calculation,  the  award  is  sufficiently 
certain  according  to  the  general  rule,  «  id  certum  est  quod  certuin  reddi 
potest. "(/)  Thus  where'an  award  that  one  party  should  pay  the  other  all 
such  moneys  as  he  had  expended  about  the  prosecution  of  a  suit  was  held 
sufficiently  certain  ;  the  reason  given  was,  that  the  amount  would  be  ascer- 
tained by  the  attorney's  bill.( »•)  So,  where  the  award  was  to  pay  the 
charges  of  a  suit  ^depending  between  the  plaintiff' and  defendant,  r#9QQ-i 
and  that  the  plaintiffshould  give  the  defendant  a  bill  of  the  charges  ;  L  J 
this  was  held  certain  on  the  ground  that  the  charges  would  be  ascertained 
by  the  bill  delivered. (/j)  These  cases  are  strictly  in  accordance  with  the 
present  holding  of  the  courts,  if  we  may  presume  that  they  meant  the 
attorney's  bill  after  taxation,  which  reduces  the  amount,  if  disputed,  to  a 
certainty. 

Though  the  award  do  not  fix  the  amount,  yet  if  it  refer  to  any  instru- 
ment, by  reference  to  which  the  sum  may  be  readily  computed,  it  is  good 
enough.  Thus,  where  the  arbitrators  directed  the  defendant  to  pay  to  the 
plaintiff's  attorney  a  certain  amount,  stated  to  be  the  amount  of  his  bill 
delivered,  which  bill  included  charges  for  professional  services  for  another 
as  well  as  for  the  plaintiff,  the  award  was  considered  by  Parke,  B.,  as  suffi- 
ciently certain,  although  the  amount  of  the  plaintiff's  share  of  that  bill  was 
unascertained  by  the  award,  since,  as  the  sum  awarded  was  stated  to  be  for 
a  bill  already  delivered,  the  sum  due  from  the  plaintiff  to  his  attorney  might 
easily  be  ascertained  by  reference  to  the  bill.(j) 

Where  the  reference  is  by  agreement,  and  contains  a  stipulation  that  it 
may  be  made  a  rule  of  one  of  the  superior  courts,  the  amount  of  the  costs 
of  the  reference  may  be  taxed  by  the  officer  of  the  court ;  and  therefore  it 
is  no  objection  that  they  are  not  settled  by  the  arbitrators. (A;)  Thus,  an 
award  under  such  a  submission,  directing  the  defendant  to  pay  to  the  plain- 
tiff's attorney  his  costs  of  attending  the  arbitration  and  of  procuring  the 
signatures  of  his  clients  and  other  parties  to  the  enlargement  of  time,  was 
held  sufficiently  certain,  as  the  amount  of  these  would  be  taxed  by  the 
master.  (/) 

(b)  Fox  v.  Smith,  2  Wils.  267.  (c)  Bargrave  v.  Atkins,  3  Lev.  413. 

(</)  Pinkny  v.  Bullock,  cited  3  Lev.  413. 

(e)  Fox  v.  Smith,  2  Wils.  267. 

(/)  Hiffgins  v.  Willes,  3  M,  &  R.  3S2 ;  Hopcrafl  v.  Hickman,  2  S.  &  S.  130. 

(■■)  Beale  v.  Bcale,  Cro.  Car.  383.  (A)  Linfield  v.  Feme,  3  Lev.  18. 

(t)  Thorp  v.  Cole,  2  C.  M.  &  R.  367  ;  S.  C.  4  Dowl.  457. 

(A)  Thorp  v.  Cole,  2  C.  M.  &  R.  367  ;  S.  C.  4  Dowl.  457. 

(!)  Thorp  v.  Cole,  2  C.  M.  &  R.  367  ;  S.  C.  4  Dowl.  457. 
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r*9R4"l  ^'  ^war^  when  presumed  certain."] — The  courts  will  *strive 
L  -Mo  hold  the  award  to  be  certain  if  possible.  Therefore  when  an 
arbitrator  ordered  the  plaintiff  and  defendant  to  pay  the  costs  of  sorrv.- 
actions  in  certain  proportions,  and  directed  that  the  sums  already  expended 
by  either  party  in  respect  of  the  actions  (the  award  not  specifying  their 
amount)  should  be  allowed  as  part  of  the  proportion  of  the  costs  to  be  borne 
by  each,  the  court  said  this  was  a  certain  and  final  award  or  otherwise, 
according  as  there  were  or  were  not  disputes  about  the  amount  expended  ; 
but  as  it  was  not  shown  that  there  were  any  such  disputes,  the  court  would 
not  presume  there  were  any.(m)  The  above  decision  was  relied  on  in  a 
case  in  which  the  award  directed  payment  of  a  sum  of  money  with  interest 
to  be  computed  from  the  date  of  the  last  settlement  of  accounts,  (not  stating 
the  date  of  such  settlement,)  and  the  court  sustained  the  award  as  not  being 
necessarily  uncertain,  since  they  would  not  presume  that  the  date  of  the  set- 
tlement was  in  dispute. (n)  On  the  like  principle,  where  the  arbitrator 
ordered  two  persons  to  pay  a  debt  in  proportion  to  the  shares  which 
they  held  in  a  certain  ship,  without  saying  what  they  were,  the  court  held 
it  sufficiently  certain,  as  it  did  not  appear  there  was  any  dispute  what  their 
respective  shares  were.(o) 

According  to  the  rule  previously  mentioned  in  the  last  section,  where  an 
award  purports  to  be  made  «  of  and  concerning  the  premises,"  it  is  held 
that  these  words  have  the  effect  of  applying  the  general  words  of  the  award 
to  the  particular  matters  submitted. (p\  As,  for  instance,  where  the  award 
purporting  to  be  of  and  concerning  the  matters  referred,  ordered  the  defen- 
dant to  pay  to  the  plaintiff's  attorney  a  certain  sum  as  the  amount  of  his 
bill  delivered,  without  saying  what  the  bill  was  for,  the  court  sustained  it  as 
sufficiently  certain,  for  they  said  they  would  intend  that  the  bill  was  respect- 
ing the  co^-ts  of  certain  notices  of  appeal,  which  was  one  of  the  matters 
^  -.  submitted,  the  context  showing  *that  the  costs  of  the  submission  and 
L  -J  of  the  reference,  which  were  also  submitted,  were  not  included  in 
the  amount  directed  to  be  paid.(^) 

A  submission  reciting  that  the  parties  were  relatives,  and  entitled  to  dis- 
tributive shares  of  the  effects  of  M.,  who  died  intestate  ;  that  the  estate  of 
M.  consisted  of  debts,  farm  stock,  cattle,  and  other  effects ;  that  differences 
of  opinion  had  arisen  respecting  the  value  of  the  farm  stock,  cattle,  and 
other  effects,  (not  naming  the  debts,)  agreed  to  refer  all  disputes  to  arbitra- 
tion. The  award  which  was  made  touching  and  concerning  the  matters  in 
difference,  found,  that  the  defendant  had  moneys,  farm  stock,  and  cattle,  (not 
mentioning  effects,)  to  a  certain  amount,  and  after  other  directions,  directed 
the  defendant  to  pay  to  the  several  parties  their  respective  distributive 
shares  of  the  residue  of  M.'s  estate.  The  court  held  the  award  final  and 
certain,  though  it  did  not  ascertain  the  amount  of  the  debts,  or  of  the  distri- 
butive shares,  since  as  the  award  was  made  of  and  concerning  the  premises, 
the  court  would  presume  there  was  no  dispute  respecting  them  ;  they  held, 
also,  on  the  same  principle,  that  although  the  arbitrator  found  nothing  in 

(m)  Cargcy  v.  Aitchcson,  2  B.  &  C.  170.  (n)  Plummcr  v.  Lcc,  2  M.  &  W.  495. 

(o)  Wohlenberg  v.  Lageman,  (i  Taunt.  250. 

lp)  Rose  v.  Spark,  1  Saund.  324,  n.  (2.) :  A!.  51 ;  Thorp  v.  Cole,  4  Dowl.  457;  S.  C.  2 
C.  M.  &  R.  367.    Bee  the  last  section,  p.  260. 

(7,  Thorp  v.  Cole,  4  Dowl.  457  ;  S.  C.  2  C.  M.  &  It.  3G7. 
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respect  of  "other  effects"  but  ascertained  the  moneys,  farm  stock,  and 
cattle,  they  would  not  presume  there  were  any  other  effects  than  those  enu- 
merated.^/-) 

V.  Certainty  as  to  general  directions.'] — The  arbitrator  must  be  equally 
precise  in  his  directions  to  the  parties  to  do  any  act  as  in  those  with  respect 
to  payment  of  money.  Hence,  if  an  arbitrator  direct  a  party  to  give  security 
for  payment  of  a  specified  sum,  without  naming  the  kind  of  security,  this  is 
void  for  the  uncertainty. (.9)  Some  doubt  was  thrown  on  the  above  position 
by  Mansfield,  C.  J.,  in  a  case,  where  a  sum  was  directed  by  the  award  to  be 
paid,  or  *to  be  secured  to  be  paid,  within  a  week  from  the  date  of  s  , 
the  award,  the  court  in  that  case  holding  that  the  party  must  L  J 
within  the  time  either  pay  the  sum  or  give  such  security  as  was  satis- 
factory to  the  party  entitled  to  receive  the  money. (/)  If  the  arbitrator  order 
a  party  to  give  up  a  document  described  merely  as  »-a  certain  obligation, "(?/) 
or  to  deliver  up  "three  boxes  and  several  books,"  without  specifying  the 
number  or  otherwise  indentifying  the  books,  the  direction  is  void.(x) 

We  shall  subsequently  have  occasion  to  noiice  the  degree  of  specification 
and  certainty  requisite  in  the  directions  respecting  the  alterations  in  the 
property  of  the  parties  or  regulating  their  mode  of  carrying  on  their  busi- 
ness, when  the  arbitrator  is  empowered  to  say  what  shall  be  done  by  the 
parlies  respecting  the  matters  in  difference.(?/) 

A  reasonable  degree  of  precision  is  all  that  is  required  of  the  arbitrator. 
Hence  a  direction  to  a  mortjrac:ee  to  re-assign  the  morto-ao-ed  lands  is  suffi- 
cient,  although  it  do  not  state  for  what  period  the  re-assignment  is  to  be  ; 
for  the  court  will  intend  that  it  is  to  be  extended  to  the  interest  mortgaged. (z) 
A  direction  that  a  nuisance  erected  on  the  defendant's  land  should  be  pulled 
down,  without  saying  by  whom,  has  been  held  certain  enough,  on  the 
ground  that  it  will  be  intended  that  the  defendant,  who  is  the  owner  of  the 
soil,  is  the  party  meant  to  pull  it  down. (a) 

An  award  that  the  defendant  or  his  executors  or  administrators  should 
execute  a  release  to  the  plaintiff,  was  held  not  to  be  void  for  uncertainty, 
and  that  it  might  be  read  as  it  were  he  and  his  executors  and  admi- 
nistrators were  to  do  the  act,  and  that  the  introduction  of  the  personal 
representatives  into  the  award  was  but  cautionary,  and  would  not  vitiate  it, 
since  executors  and  administrators  are  by  *law  bound  by  the  sub-  rj|M 
mission  of  the  testator,  and  the  award  creates  a  duty. (6)  L         J 

The  arbitrator  must  specify  the  particular  party  who  is  to  perform  what  the 
award  directs.  Therefore,  where  by  the  submission  the  arbitrator  was  to  direct 
at  what  price  A.  or  B.  should  purchase  a  certain  piece  of  land,  and  the  arbitra- 
tor following  the  submission,  directed  that  A.  or  B.  should  purchase  it  at  a  cer- 
tain price,  the  court  set  aside  the  award  for  uncertainty,  as  the  arbitrator  as  well 

(r)  Perry  v.  Mitchell,  2  D.  &  L.  452. 

(s)  Tipping  v.  Smith,  2  Stra.  ]UvM  ;  Thinne  v.  Rigby,  Cro  Jac.  314.  See  Duport  v. 
Wildgoose,  2  Bulst.  260. 

(t)  Simmonds  v.  Swaine,  1  Taunt.  518.  (>i)  Iledam  v.  Clerkson,  1  Ld.  Ravm.  123. 

(x)  Cockson  v.  Ogle,  1  Lutw.  550.  (y)See  P,  2,  ch.  8,  s.  2.  dd.  2,  3. 

(z)  Rosso  v.  Hodges,  1  Ld.  Ravm.  233. 

(a)  Armitt  v.  Breame,  2  Ld.  Ravm.  1076 ;  S.  C.  1  Salk.  76;  Com.  Dig.  Arb.  E.  II. 

(b)  Freeman  v.  Barnard,  1  Ld.  Raym.  247  ;  Bac.  Ab.  Arb.  E.  4  ;  Dawney  v.  Vesey,  2 
Vent.  249. 
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as  ascertaining  the  price,  ought  to  have  decided  which  of  the  two  was  to  pur- 
chase it.(c) 


SECTION  IV. 

THE    AWARD    MUST    BE    MUTUAL. 

In  the  old  cases  great  stress  is  laid  on  the  necessity  of  the  award  being 
mutual.  It  is  said  that  awards  must  not  be  on  one  side  only;  that  they  are 
void  unless  something  be  arbitrated  for  the  defendant's  benefit  as  well  as  for  the 
plaintiff's  ;  that  all  controversies  being  between  two  parties,  that  which  is 
awarded  to  be  done  by  one  must  be  an  advantage  to  both,  so  as  to  end  the 
controversy  and  discharge  one  as  well  as  give  satisfaction  to  the  other  ;  for 
if  it  do  not  it  is  manifestly  unjust,  and  therefore  whenever  it  appears  to  the 
court  that  notwithstanding  the  award  the  thing  remains  a  duly  as  before,  and 
is  not  discharged,  that  apparently  is  an  award  on  one  side,  and  consequently 
void,  (a) 

r*288~l  *Nothing  more,  however,  is  requisite  to  be  done  to  form  the  mutu- 
L  J  ality  of  an  award,  than  that  the  thing  awarded  to  be  done  should  be 
a  final  discharge  of  all  future  claim  by  the  party  in  whose  favour  the  award 
is  made  against  the  other  for  the  cause  submitted  ;  and  if  one  party  alone 
be  ordered  to  do  something,  and  nothing  else  appear  to  the  court,  it  shall  be 
presumed  that  he  alone  is  the  wrong  doer,  and  the  award  is  good  if  it  have 
the  effect  of  releasing  him  from  all  future  liability  in  respect  of  the 
wrong.  (6) 

Where,  in  the  case  of  a  trespass  submitted,  the  arbitrator  awarded  that 
one  party  should  pay  the  other  a  certain  sum,  this  formerly  was  held  to  be  a 
void  award  as  being  only  on  one  side,  on  the  ground  that  as  the  award  did 
not  say  for  what  the  money  was  to  be  paid,  that  the  trespass  was  not  dis- 
charged, and  that  the  party  ordered  to  pay  received  no  advantage  by  the 
award  :  but  it  was  said,  if  it  had  been  awarded  de  et  super  prgemissis, 
it  would  have  been  well  enough  ;  likewise  if  the  award  had  been  that  he 
should  pay  the  money  for  the  trespass  it  had  been  good,  for  though  only  one 
party  was  to  do  the  act,  yet  that  the  trespass  by  that  award  would  have  been 
discharged,  and  so  both  parties  would  have  received  an  advantage.(c)  In 
another  old  case,  where  there  were  disputes  between  A.  and  B.,  and  C.  as 
attorney  for  B.  submitted  to  an  award  respecting  the  differences  between  A. 
and  B.,  and  the  arbitrator  awarded  that  C.  should  pay  A.  a  certain  sum, 
that  A.  and  C.  should  execute  mutual  releases,  viz.  that  A.  should  sign  a 
release  to  C.  to  the  use  of  C,  and  that  C.  should  sign  a  release  to  A.  to  the 
use  of  A.,  the  award  was  held  bad  as  not  being  mutual,  on  the  ground  that 
nothing  was  awarded  to  B.  or  to  B.'s  benefit,  but  that  it  would  have  been 
good  if  the  release  to  be  made  by  A.  to  C.  had  been  awarded  to  be  for  B.'s 
benefit,  or  if  it  had  been  to  C.  generally,  for  then  it  might  have  been  intended 

(c)  Lawrence  v.  Hodgson,  1  Y.  &  J.  16. 

(a)  Baa  Ab.  Arb.  E.  3  ;  Stains  v.  Wild,  Cro.  Jac.  352.  (b)  Bac.  Ab.  Arb.  E.  3. 

(r.)  Nichols  v.  Grunnion,  Hob.  49  ;  Ilorton  v.  Benson,  Freem.  204  ;  Bac.  Ab.  Arb.  E. 
3  ;  Roll,  Ab.  Arb.  K.  p.  253  ;  Ayland  v.  Nicholls,  Freem.  265  ;  Ormeladc  v.  Coke,  Cro. 
Jac.  35  J ;  Vcale  v.  Warner,  1  Saund.  327,  n.  (2). 
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to  be  for  B.'s  use,  since  the  submission  *was  on  B.'s  behalf,  but  that  r*.7Rq 
as  it  was  to  C.  for  the  use  of  C.  such  intendment  could  not  be  made.((/)  L 

An  award  that  one  shall  pay  so  much  for  arrears  of  rent  is  mutual,  since 
the  word  "/or"  implies  that  it  is  to  be  in  satisfaction  of  the  arrears,  and  so 
both  parties  are  benefited. (r)  So  an  award  to  pay  5?.  for  having  made  the 
first  breach  in  the  law  is  plainly  in  satisfaction  and  discharge  of  the 
breach. (/)  So,  also,  an  award  for  a  debtor  to  pay  a  debt  is  mutual,  as  the 
payment  is  manifestly  intended  as  a  discharge  of  the  debt.(  g-)  An  award 
that  all  suits  shall  cease  is  mutual,  since  it  has  the  effect  of  a  release. (A) 

Awards  contrary  to  justice  are  equally  objectionable  now  as  ever,  but 
less  strictness  and  critical  nicety  is  now  used  in  construing  these  instru- 
ments than  formerly.  It  is  not  now  necessary,  whatever  it  may  have  been, 
that  an  award  should  express  that  a  sum  awarded  to  be  paid,  or  an  act  to  be 
done  in  favour  of  one  of  the  parties,  shall  be  in  satisfaction,  or  that  it  should 
contain  any  equivalent  terms  ;  a  discharge  to  the  other  must  necessarily  be 
presumed  from  the  payment  of  the  sum  or  the  performance  of  the  act.(?)  If 
the  arbitrator  direct  the  defendant  to  pay  the  plaintiff  a  sum  without  saying 
in  respect  of  what  it  is  to  be  paid,  and  the  reference  be  of  a  cause  only,  the 
court  will  presume  the  payment  is  to  be  in  respect  of  the  plaintiff's  claim  in 
the  cause. (&) 

If  trespass  be  for  taking  and  detaining  the  plaintiff's  beasts,  and  the  arbi- 
trator award  merely  that  the  owner  shall  have  his  beasts  again,  this  is  said 
in  the  old  books  to  be  void  on  the  ground  that  it  is  against  natural  justice 
to  give  him  his  own  again  without  satisfaction  for  the  unjust  taking  and 
detention. (/)  So  if  an  award  be  that  the  owner  shall  have  parcel  of  r*90n-i 
his  own  goods.  But  if  the  arbitrator  award,  whereas  the  parties  L  -J 
are  indebted  to  each  other  in  the  like  sum,  or  have  done  each  other  a  tres- 
pass, that  they  should  release  each  other,  this  is  mutual  and  good.(m) 

An  objection  was  often  made  to  awards  affecting  infants  and  married, 
women  on  the  ground  of  want  of  mutuality,  for  it  was  said  that  as  these 
could  not  be  forced  to  comply  with  the  directions  of  the  award,  imposing 
burdens  on  them  for  the  benefit  of  the  other  parties,  it  was  not  reasonable 
that  the  latter  should  be  bound  by  the  provisions  affecting  themselves,  as 
they  had  no  reciprocal  benefit  insured.  Thus  the  Court  of  Chancery,  in  an 
old  case,  set  aside  an  award  which  awarded  a  sum  of  money  to  an  infant, 
and  that  a  bond  should  be  given  by  the  guardian  that  the  infant  should  at 
his  full  age  convey  certain  lands,  on  the  ground  that  it  was  unreasonable 
and  not  mutual,  since  the  infant  might  die,  or  if  he  lived  to  full  age,  might 

(d)  Bacon  v.  Dubarry,  1  Ld.  Raym.  246  ;  Cayhill  v.  Fitzgerald,  1  Wils.  28,  58. 

(e)  Hopper  v.  Hackett,  1  Lev.  132. 

(/)  Hawkins  v.  Colclough,  1  Burr.  275. 

(g)  Buspoole  v.  Freeman,  Cro.  Jac.  285  ;  S.  C.  8  Rep.  97,  b;  Elliott  v.  Chcvall,  1  Lutw. 
541. 

(A)  Strangford  v.  Green,  2  Mod.  223 ;  Harris  v.  Knipe,  1  Lev.  58 ;  —  v.  Palmer,  12 
Mod.  234. 

(t)  Thomlinson  v.  Arriskin,  Com.  Rep.  328;  Cooper  v.  Hirst,  1  Lutw.  539;  Veale  v. 
Warner,  1  Saund.  327,  n.  (2). 

(£)  Hobson  v.  Stewart,  4  D.  &  L.  589. 

(Z)  Bac.  Ab.  Arb.  E.  3  ;  Ro!le  Ab.  Arb.  I.  3,  p.  251. 

(m)  Bac.  Ab.  Arb.  E.  3  ;  Rolle  Ab.  Arb,  I.  6,  7,  p.  252. 
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refuse  to  convey. hi)  The  principle  has  been  sanctioned  by  the  Court  of 
Queen's  Bench  at  no  very  distant  period. (o)  But  it  may  be  doubted 
whether  this  objection  will  be  entertained  at  the  present  day,  for  the  rule 
now  acted  upon  by  the  courts  of  law  seems  to  be,  that  when  a  party  has 
voluntarily  and  knowingly  entered  into  a  submission  with  married  women 
or  infants,  and  an  award  has  been  made,  the  court  will  refuse  to  set  it  aside 
on  the  oround  that  the  married  women  or  infants  are  not  bound  by  it,  as 
the  party  knew  beforehand  that  they  could  not  be  bound,  and  therefore  has 
all  the  consideration  for  his  agreeing  to  the  submission  for  which  he  stipu- 
lated, and  if  he  did  not  mean  to  be  satisfied  with  such  effect  as  the  award 
could  have  upon  them,  he  ought  never  to  have  consented  to  the  refer- 
ence.^) 

*The  objection,  however,  is  really  an  objection  to  the  submission 
["291 J  rather  than  to  the  award  in  most  cases,  and  has  been  more  fully 
considered  in  the  previous  part  of  this  work  concerning  the  parties  to  a 
submission,  where  it  treats  of  the  capacity  of  infants^)  and  femes  covert(r) 
to  enter  into  a  reference. 


SECTION  VII. 


THE  AWARD  MUST  BE  POSSIBLE  AND  CONSISTENT. 

An  award  ought  to  be  possible.  If  the  arbitrator  award  a  thing  impossi- 
ble ex  natura  rei,  as  to  surrender  an  estate  or  to  pay  a  sum  of  money  at  a 
day  already  past,  the  award  will  be  void.  But  if  he  direct  a  thing  to  be 
done  which  cannot  be  done,  but  which  is  not  in  the  nature  of  the  act  itself 
contradictory  or  repugnant,  this  may  be  a  good  award,  as  an  award  that  one 
shall  pay  twenty  pounds  when  he  has  not  twenty  pence,  for  no  contradic- 
tion appears  on  the  award  itself.(o) 

If  an  act  possible  at  first  afterwards  become  impossible  by  the  act  of  the 
party  or  of  a  stranger,  the  party  is  not  freed  from  his  obligation  to  perform 
the  award. (/;) 

If  the  award  direct  a  party  to  do  or  to  cause  to  be  done  an  act  which  is 
presumably  not  within  his  power  to  effect,  as  to  turn  the  river  Thames,  the 
direction  will  be  void.(c) 

An  award  must  be  an  intelligible  and  consistent  *instrument.(t/) 
J  Great  strictness  was  formerly  held  in  construing  awards.     Thus  an 

(n)  Cayendieh  v.  — ,  1  Cas.  in  Ghana  2?9.  (o)  Biddcll  v.  Downc,  G  B.  &  C.  255. 

(p)  Warner,  In  re,  2  D.  &  L.  148  ;  Wrightson  v.  Bywater,  3  M.  &  VV.  199  ;  Jones  v. 
Powell,  G  D'uvl.  483. 

((j)  See  P.  1,  cli.  2,  s.  1,  d.  4,  p.  25.  (r)  See  P.  1,  ch.  2,  s.  1,  d.  2,  p.  22. 

la)  Com.  Dig.  Arb.  E.  12;  Rolle  Ab.  Arb.  E.  p.  248;  RollcAb.  Arb.  F;  Bac.  Ab.  Arb. 
E.  4  ;  Colwel  v.  Child,  ( las.  in  Chanc.  86. 

(/,)  Com.  Dig.  Arb.  10. 12.  (c)  Bac.  Ab.  Arb.-  E.  4  ;  Co.  Litt.  20G. 

(<lt  Storkev.  De  Smeth,  Willes,  66 ;  Sherry  v.  Richardson,  Pop.  15.  Sec  Doc  d.  Oxen- 
den  v.  Cropper,  10  A.  &  E.  197. 
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award  to  pay  a  sum  "  on  the  said  first  day  of  May,"  when  no  such  day  had 
been  previously  mentioned,  was  in  an  old  case  held  void.(e) 

It  is  said  in  an  old  report  that  if  there  be  any  contradiction  in  the  words 
of  an  award,  so  that  one  part  cannot  stand  with  the  other,  the  first  part 
shall  stand  and  the  second  be  rejected  ;  yet  if  the  latter  be  but  an  explana- 
tion of  the  former,  then  both  parts  shall  stand. (/) 

A  more  liberal  interpretation  of  awards  is  now  adopted  than  formerly,  and 
the  courts  will  strive,  as  far  as  they  sensibly  can,  to  put  such  a  construction 
on  them  as  will  sustain  them  despite  of  any  apparent  inconsistency  or 
repugnancy. (g-)  Thus  an  award  directing  proceedings  in  the  actions  (seve- 
ral of  which  were  referred)  to  cease,  and  also  directing  judgment  to  be 
entered  up  in  one  of  them,  (an  ejectment.)  was  held  not  to  bean  inconsistent 
award,  since  by  reading  together  the  two  directions,  this  construction  was 
put  on  it  by  the  court,  that  the  award  meant  that  the  action  of  ejectment 
was  to  cease,  unless  the  defendant  failed  to  give  up  the  premises  by  a  cer- 
tain day,  in  which  event  the  lessors  of  the  plaintiff*  were  to  enter  up  judg- 
ment and  take  out  their  execution. (/*) 

Where,  however,  the  award  is  manifestly  inconsistent  and  repugnant,  the 
court  will  set  it  aside.  On  an  action  for  a  fraudulent  representation  of  A.'s 
circumstances,  the  arbitrator  found  in  his  award  that  the  defendant,  in 
answer  to  the  plaintiffs'  inquiries  respecting  A.'s  conduct,  had  not  given  a 
fair  representation,  but  had  omitted  to  state  material  facts.  The  arbitrator, 
however,  distinctly  acquitted  the  defendant  of  all  fraud  at  the  time  of  mak- 
ing the  representation,  yet  thinking  himself,  as  he  stated,  bound  by  adjudged 
cases  *to  decide  that  knowledge  of  the  falsehood  of  the  statement  r*9Qq-i 
was  fraud  and  deceit,  he  concluded  by  awarding  in  favour  of  the  L  -^ 
plaintiffs.  The  court  held  the  arbitrator's  law  to  be  wrong,  and  set  aside 
the  award,  Parke,  J.,  saying,  "The  conclusion  to  which  the  arbitrator  has 
come  in  this  case  is  quite  absurd.  He  says,  I  think  he  is  innocent,  and  then 
awards  against  him.(z*)" 

The  necessity  of  finding  on  each  issue  has  sometimes  exposed  the  arbi- 
trator to  a  charge  of  making  an  inconsistent  award,  but  the  two  following 
cases  will  free  him  from  any  ungrounded  apprehension  on  that  score.  In 
an  action  on  an  agreement,  the  defendant,  by  his  first  plea,  denied  the  agree- 
ment, in  the  second  the  breach,  in  the  third  he  admitted  the  agreement,  but 
alleged  it  was  rescinded  before  breach  ;  in  another  plea  that  it  was  varied 
by  consent.  There  were  other  pleas  also.  The  arbitrator  awarded  a  gene- 
ral verdict  to  be  entered  for  the  defendant.  The  court  treating  this  as 
equivalent  to  a  finding  for  the  defendant  on  each  issue,  held  that  such  a 
finding  of  inconsistent  pleas  in  favour  of  the  defendant  did  not  render  the 
award  inconsistent,  as  possibly  if  the  cause  had  been  tried  at  Nisi  Prius  the 
circumstances  of  the  case  might  have  warranted  such  a  finding. (A:) 

In  debt  the  pleas  of  nunquam  indebitatus  and  payment  may  consistently 
both  be  found  for  the  defendant,  for  if  on  a  trial  the  plaintiff  had  failed  in 

(e)  Com.  Dig.  Arb.  E.  11.     Markham  v.  Jennings,  Rollc  Ab.  Arb.  254.  263. 
(/)  Perry  v.  Berry,  3  Bulst.  62. 

(g)  Templeman  v.  Reed,  In  re,  9  Dowl.  962  ;  Stonehewer  v.  Farrar,  9  Jur.  203. 
(h)  Jones  v.  Powell,  6  Dowl.  483.  (i)  Ames  v.  Mil  ward,  8  Taunt.  637. 

(A)  Cooper  v.  Langdon,  9  M.  &,  W.  60 ;  S.  C.  1  Dowl.  N.  S.  392. 
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proof  of  his  case,  and  the  defendant  proved  a  payment,  the  verdict  would 
be  entered  for  the  defendant  on  both  issues. (/) 

So  where  to  an  action  of  assumpsit  on  a  retainer  to  project  certain  works, 
and  to  examine  certain  bills  with  care,  the  defendant  pleaded,  1st,  non 
assumpsit,  2nd,  no  retainer,  3rd,  that  the  defendant  did  use  care  in  project- 
ing the  works,  4th,  that  he  did  use  care  in  examining  the  bills.  The 
award  found  for  the  defendant  on  the  1st,  2nd,  and  4th  issues,  and  for  the 
_  plaintiff  on  the  3rd.  It  was  held  that  the  award  was  *good,andnot 
L  -I  repugnant,  for  that  the  finding  on  the  3rd  and  4th  issues  must  be 
regarded  as  hypothetical,  and  only  for  the  purpose  of  determining  the  costs 
of  them.(m) 

Where  the  plaintiff  declared  in  case,  alleging  that  he  was  entitled  to  the 
reversion  in  a  close,  that  a  person  named  Hearn  had  wrongfully  and 
injuriously  erected  incumbrances  thereon,  and  that  defendant  had  wrong, 
fully  and  injuriously  kept  and  continued  the  incumbrances,  so  wrongfully 
erected,  and  the  defendant  pleaded  1st,  not  guilty,  2nd,  that  Hearn  did  not 
erect  the  incumbrances  on  the  close.  An  award  directing  a  verdict  for  the 
plaintiff  on  the  first  plea,  and  for  the  defendant  on  the  second,  was  held  not 
to  be  inconsistent,  since  the  first  plea  put  in  issue  only  the  continuance  of 
the  nuisance  by  the  defendant,  and  not  the  erection  by  Hearn. (n) 

It  is  said  that  an  award  ought  to  be  reasonable,  and  that  therefore  an 
award  that  one  party  should  serve  the  other  for  two  years  is  void,(o)  or  that 
one  should  release  his  right  to  the  land  in  satisfaction  of  a  trespass. (p\  The 
courts  in  general,  though  probably  at  the  present  day  they  would  consider 
the  award,  in  the  first  instance  at  least,  to  be  void,  as  exceeding  the  author- 
ity given,  decline  examining  into  the  reasonableness  of  the  arbitrator's  deci- 
sion;^) and  the  courts  of  equity  will  enforce  a  specific  performance  of  an 
award,  notwithstanding  it  appears  to  be  unreasonable  in  some  respects. 

Hence,  although  the  question  whether  the  vendor  could  make  a  good 
title  to  an  estate  was  depending  in  a  suit  in  the  Exchequer,  the  Court  of 
Chancery  compelled  one  of  the  vendees,  in  pursuance  of  the  award,  to  join 
the  other  in  the  sale  of  their  equitable  interest  under  the  contract,  although 
the  court  was  of  opinion  that  forcing  the  sale  while  the  title  was  in  dispute 
was  unreasonable,  and  must  depreciate  the  property. (r) 
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^SECTION  VIII. 

THE   AWARD,  HOW  AFFECTED  BY  A  MISTAKE  OF  THE  ARBITRATOR. 


I.   When  the  award  is  good  on  its  face.'] — It  is  a  point  of  some  impor- 
tance to  ascertain  how  far,  when  the  arbitrator  has  done  his  best  to  arrive 

(/)  Maloney  v.  Stockley,  4  M.  &  G.  647. 

(wi)  Duke  of  Beaufort  v.  Welch,  10  A.  &  E.  527. 

(n)  Grenfell  v.  Edgcome,  7  Q.  B.  661. 

(o)  Com.  Dig.  Arb.  E.  13;  Rolle  Ab.  Arb.  1?.  12,  p. 243. 

(p)  Com.  Dig.  Arb.  E.  13;  Rolle,  Ab.  Arb.  B.  13,  p.  243. 

(f/)  Walker  v.  King,  fJ  Mod.  63.  (r)  Wood  v.  Griflitl),  1  Swanst.  43. 
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at  a  right  determination,  and  when  there  is  nothing  on  the  face  of  the 
award  to  show  that  the  decision  is  wrong,  the  courts  will  listen  to  the  sug- 
gestion that  he  has  made  a  mistaken  decision  on  questions  of  law  or  fact. 
On  one  occasion,  when  an  arbitrator's  decision  was  questioned  on  the  ground 
of  mistake,  Lord  Ellenborough,  C.  JM  said  that  he  feared  it  was  impossible 
to  lay  down  any  general  and  certain  rule  to  indicate  in  what  cases  the  court 
would  refuse  to  allow  an  award  to  be  opened. (a) 

For  some  time  the  common  law  courts  made  a  distinction  between  a  legal 
and  a  lay  arbitrator,  holding  that  when  the  merits  both  of  law  arid  fact  were 
referred  to  a  barrister,  the  court  would  not  open  the  award  for  any  alleged 
mistake  unless  something  could  be  urged  that  amounted  to  a  perverse  mis- 
construction of  the  law,  but  they  did  not  entertain  the  same  confidence  in 
the  competency  and  probity  of  a  non-legal  arbitrator. (b\  This  distinction, 
however,  has  been  done  away,  and  it  has  been  settled  by  repeated  decisions 
that  the  awards  of  legal  and  of  lay  arbitrators  will  be  treated  by  the  courts 
of  law  on  exactly  the  same  principles. (c)  *In  the  courts  of  equity  . 
no  such  distinction  was  ever  recognized. (d)  L         J 

A  close  examination  of  the  cases  compels  one  to  say  that  one  uniform 
principle  has  not  been  adhered  to  as  to  the  consequences  of  a  mistake. 
Greater  latitude  was  allowed  formerly  in  reviewing  the  arbitrator's  judg- 
ment than  the  courts  would  be  disposed  to  permit  at  present.  The  general 
rule  is,  that  as  arbitrators  are  judges  of  the  parties  own  choosing,  they  can- 
not object  to  their  decision  as  an  unreasonable  judgment,  or  a  judgment 
against  law.(c)  They  cannot  impeach  it  as  an  erroneous  judgment  on  the 
facts, (_/")  or  raise  objections  to  it  which  involve  questions  arising  altogether 
on  the  merits, (g-)  whether  the  arbitrators  have  expressed  their  determination 
in  an  award,  or  merely  in  a  certificate. (A)  No  court  of  law  or  equity  has 
any  cognizance  by  way  of  appeal  from  the  arbitrator's  decision. (i\ 

Thus  where  an  action  by  a  London  apothecary  for  the  amount  of  his  bill 
was  referred,  and  the  arbitrator  awarded  a  certain  sum  to  the  plaintiff,  the 
court  refused  to  permit  the  award  to  be  impeached  by  affidavits  offered  to 
show  that  the  arbitrator  had  allowed  charges  for  attendances,  which  a  Lon- 
don apothecary  was  not  legally  entitled  to  make,  and  held  the  award  con- 
clusive, there  being  nothing  on  the  face  of  it  to  warrant  the  objection. (&) 

In  a  recent  case,  an  arbitrator  having  awarded  that  some  pleas  demurred 
to  were  good,  and  the  declaration  bad  in  substance,  on  a  motion  to  set  aside 

(a)  Chace  v.  Westmore,  13  East,  356. 

(b)  Chace  v.  Westmore,  13  East,  356;  Sharman  v.  Bell,  5  M.  &  S.  504  ;  Perriman  v. 
Steggall,  9  Bing.  679  ;  Cramp  v.  Symons,  1  Bing.  104  ;  Williams  v.  Jones,  5M.&R.  3. 

(c)  Marsh,  In  re,  16  L.  J.  Q.  B.-330;  Fuller  v.  Fenwick,  3  C.  B.  705;  S.  C.  16  L.  J.C. 
P.  79  ;  Brown  v.  Croydon  Canal  Co.  9  A.  &  E.  522;  Ashton  v.  Poynter,  3  Dowl.  201  ; 
Jupp  v.  Grayson,  3  Dowl.  199;  Hunti^  v.  Railing,  8  Dowl.  879  ;  See  Wade  v.  Malpas,  2 
Dowl.  638;  Wilson  v.  King,  2  Dowl.  538,  n.  a. ;  S.  C.  2  C.  &  M.  689. 

(d)  Ching  v.  Ching,  6  Ves.  281 ;  Steff  v.  Andrews,  2  Madd.  6. 

(e)  Fuller  v.  Fenwick,  3  C.  B.  705;  S.  C.  16  L.  J.  C.P.  79  ;  Marsh,  In  re,  16  L.  J.  Q. 
B.  330 ;  Steff  v.  Andrews,  2  Madd.  6  ;  Ives  v.  Medcalfe,  1  Atk.  63  ;  Evans  v.  Pratt,  3  M. 
&  G.  759. 

(/)  Morgan  v.  Mather,  2  Ves.  17 ;  Dick  v.  Milligan,2  Ves.  23. 

(g)  Winter  v.  Lethbridjre,  13  Price,  533 ;  Brown  v.  Brown,  1  Vern.  157;  Lancaster  v. 
Ileinington,  4  A.  &  E.  345  ;  Boultilier  v.  Thick,  1  D.  &  R.  366  ;  Hill  v.  Ball,  1  Dow.  N. 
S.  164. 

(/n  Price  v.  Price,  9  Dowl.  334. 

(»)  Goodman  v.  Sayers,  2  J.  &  W.  249.         (A)  Gcnsham  v.  Germain,  11  Moore,  1. 
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the  award  on  the  ground  that  the  arbitrator  had  manifestly  come  to  an  erro- 
neous decision  respecting  the  validity  of  the  pleas  in  law,  the  court  refused 
r*2Q7l  *t0  entertam  lne  question,  as  the  demurrers  were  among  the  things 
L  -*  referred,  and  there  was  nothing  in  the  reference  empowering  the 
parties  to  appeal  to  the  court  as  a  court  of  error  upon  the  judgment  given 
on  the  demurrers,  and  Wilde,  C.  J.,  said,  "The  court  has  no  more  author- 
ity to  review  the  arbitrator's  decision  upon  a  point  of  law  referred  to  him, 
than  upon  a  point  of  fact.  Whatever  may  have  been  formerly  the  under- 
standing, it  is  enough  to  say  that  in  modern  times  the  decisions  are  distinct 
and  uniform,  that  if  parties  choose  to  refer  a  matter  of  law  to  an  arbitrator, 
his  decision  upon  the  matter  is  final. "(/) 

On  the  same  principle  the  court  refused  to  grant  a  rule  to  set  aside  an 
award  on  a  suggestion  that  the  arbitrator  had  improperly  treated  as  a  penalty 
that  which  was  by  the  express  contract  of  the  parties  stipulated  and  ascer- 
tained damages.  (?n\ 

So  where  in  an  action  of  debt  referred,  the  arbitrator  received  evidence 
of  a  claim  for  damages  for  a  breach  of  covenant  in  not  delivering  up  some 
lands,  notwithstanding  the  defendant  objected  that  such  claim  did  not 
constitute  a  debt  recoverable  in  the  action  ;  and  the  award  was  made  for 
an  amount  which  evidently  included  a  compensation  in  respect  of  this 
claim,  the  Court  of  Exchequer  refused  to  grant  a  rule  nisi  to  set  aside  the 
award,  saying  that  the  arbitrator  was  the  judge  of  law  and  fact,  and  that 
as  he  had  taken  upon  himself  to  decide  whether  this  claim  was  a  debt,  or 
only  a  ground  for  damages,  and  he  had  decided  it  to  be  a  debt,  though 
possibly  wrongly,  the  parties  were  concluded  by  his  decision. (n) 

It  cannot  be  alleged  as  a  ground  for  setting  aside  an  award,  that  the  deci- 
sion of  the  arbitrator  is  contrary  to  the  evidence. (0) 

There  are,  however,  very  many  cases  which  recognize  an  extensive 
r*9Q«~l  *nead  of  exceptions  on  the  ground  of  mistake,  and  which  show  that 
••  -1  the  courts,  as  a  matter  of  course  in  many  cases  investigated  the 
correctness  of  the  principles  on  which  the  arbitrator  founded  his  decision. (/)) 
Thus,  where  an  attorney  had  brought  an  action  on  a  bill  not  taxable,  and 
it  was  referred  to  the  clerk  of  assize,  the  Court  of  Exchequer  held  that  it 
was  competent  for  them  to  examine  whether  the  arbitrator  had  adopted  the 
right  rule  of  taxation. (y) 

In  Lord  Eldon's  time  a  somewhat  refined  distinction  was  made,  for  it  was 
held  that  if  a  pure  question  of  law  were  referred  to  an  arbitrator,  his  deci- 
sion on  it,  whether  right  or  wrong,  was  final,  as  such  a  reference  amounted 
in  effect  to  an  agreoment  by  the  parties  to  be  bound  by  whatever  he  should 
say  to  be  the  law  between  them  ;(r)  yet  on  a  mixed  question  of  law  and 
fact,  which  the  arbitrator  was  bound  to  decide  according  to  law,  if  intending 
to  decide  according  to  law  he  arrived  at  a  wrong  conclusion  on  the  question 

{I)  Emmcrson  v.  Simpson,  Doc  d.  Simpson  v.  Emmcrson,  Law  Times,  June  5,1847. 

(«)  Fuller  v.  Fenwick,  3  C.  B.  705. 

(w)  Favicl  v.  Eastern  Counties  Railway  Comp.  Ex.  May  11,  1848. 

{«)  liradshaw  v.  East  and  West  India  Docks  and  Birmingham  Junction  Railway  Comp. 
Q.  B„  June  2,  1848. 

(;;)  Hardy  v.  Innes,  6  Moore,  574  ;  Johnson  v.  Durant,  2  B.  &  Ad.  925. 

(7)  Broadhuret  v.  Darlington,  2  Dowl.  38. 

',)  Chine  v.Ching,  G  VeB.  281  ;  Young  v.  Walter,  9  Vcs.  364;  Stcff  v.  Andrews,  2 
Mudd.  G;  Price  v.  llollis,  1  M.  &,  S.  105. 
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of  law,  it  was  said  the  court  would  set  the  award  aside,  as  it  was  not  what 
he  intended  it  to  be,  namely,  a  decision  according  to  law.(s) 

It  was  laid  down  as  law,  in  1715,  by  Lord  Chancellor  Harcourt,  that  if 
it  appeared  that  the  arbitrator  proceeded  upon  a  plain  mistake,  either  as  to 
the  law  or  in  a  matter  of  fact,  the  award  would  be  set  aside  in  like  manner, 
as  it  would  for  an  error  appearing  in  the  body  of  the  award. (/)  This  view 
of  the  law  was  sanctioned  in  numerous  instances. (w)  But  if  the  point  of 
law  were  a  doubtful  one,(.r)  or  the  error  in  fact  could  only  be  detected  by 
unravelling  matters  of  account, (3/)  the  Court  of  Chancery  would  give  no 
^relief  against  the  decision  of  the  arbitrator.  Yet  in  one  instance  ^  .... 
Lord  Chancellor  Loughborough  said  he  could  not  set  aside  the  L  J 
award  on  motion,  supposing  that  it  appeared  that  by  a  mistake  of  calcula- 
tion the  arbitrators  had  awarded  a  wrong  sum,  though  he  intimated  a  doubt 
whether  in  the  case  of  such  an  evident  mistake  the  court  would  enforce  the 
award  by  attachment. (2) 

The  result  of  the  numerous  cases  cited  seems  clearly  to  establish  that 
though  the  courts  could  not  interfere  with  the  arbitrator's  decision  on  the 
simple  ground  that  he  had  judged  erroneously,  yet  there  was  a  clear  gross 
mistake  affecting  the  result  of  the  award,  and  that  admitted  or  made  out  to 
the  satisfaction  of  the  arbitrators  (as  to  which  Lord  Thurlow  insisted  on 
having  their  affidavits)  the  courts  both  of  law  and  equity  would,  as  a  general 
rule  not  many  years  ago,  have  set  aside  the  award. (a) 

Whether  this  rule  will  be  followed  in  equity  at  the  present  day  is  per- 
haps uncertain,  as  the  courts  of  law  are  now  evidently  inclined  to  hold  that 
an  award  good  on  its  face  is  not  to  be  impeached  on  the  ground  of  mistake 
alone. (6) 

In  a  recent  case,  A.  claiming  two  sums  to  be  due  to  him  from  B.,  the 
contention  before  the  arbitrator  was  merely  whether  A.  was  entitled  to  both, 
or  to  only  one  of  the  sums,  and  the  arbitrators  though  meaning  to  give  A. 
both  sums,  instead  of  adding  them  together,  by  mistake  deducted  the 
smaller  from  the  greater,  and  instead  of  directing  B.  to  pay  A.,  awarded 
that  the  payment  shall  be  made  by  A.  to  B.  The  Court  of  Common  Pleas, 
labouring  to  find  a  reason  for  setting  aside  this  incorrect  and  inequitable 
award,  did  not  rest  on  the  simple  ground  of  mistake,  but  adverting  to  the 
circumstance  that  the  award  did  not  express  the  intention  of  the  arbitrators, 
held  that  the  mistake  and  nerrlio-ence  was  so  *gross  as  to  amount,     *„.*«, 

r  300 1 

in  the  judicial  sense  of  the  term,  to  misconduct  in  the  arbitrators,  L         J 
and  so  to  justify  the  court  in  setting  aside  the  award. (c) 

The  Court  of  Exchequer  have  gone  still  further  from  the  old  rule  above 

(s)  Kent  v.  Elstob.  3  East,  17 ;  Young  v.  Walter,  9  Ves.  364  ;  Broadhurst  v.  Darlington 
2  Dowl.  38. 

(t)  Corneforth  v.  Geer,  2  Vern.  705. 

(u)  Anon.  3  Atk.  614  ;  Richardson  v.  Nourse,  3  B.  &  Aid.  237. 

(*)  Ridout  v.  Pain,  3  Atk.  486 ;  S.  C.  1  Ves.  1 1 . 

(y)  Brown  v.  Brown,  1  Vern.  157.  (z)  Morgan  v.  Mather,  2  Ves.  Jr.  15. 

(a)  Knox  v.  Symmonds,  1  Ves.  Jr.  361;  Anderson  v.  Darcy,  18  Ves.  447;  Delver  v. 
v.Barnes,  1  Taunt.  48. ;  Anon.  2  Chitt.  44;  Payne  v.  Dailley,  7  Moore,  147;  Ward  v. 
Dean,  3  B.  &  Ad.  234  '  Potter  v.  Newman,  4  Dowl.  504;  Rogers  v.  Dallimore,  6  Taunt. 
Ill  .  Wade  v.  Huntlev'  2  Tidd  Pr.  841,  9th  Ed. ;  Hardy  v.  Ringrose,      II.  &  W.  185. 

(6')  Fuller  v.  Fenwick,  3  C.  B.  705. 

(e)  Hall  v.  Hinds,  In  re,  2  M.  &  G.  847 ;  Ashton  v.  Pointer,  2  Dowl.  651. 
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cited,  and  have  avowedly  adopted  the  principle  that  awards  ought  not  to  be 
set  aside  for  mistakes,  and  express  their  dissatisfaction  with  the  above  deci- 
sion In  re  Hall  &  Hinds ;((/)  they  have  refused  to  be  governed  by  it,  not 
indeed  in  terms  overruling  it  quite,  but  distinguishing  it,  and  expressing  a 
determination  not  to  extend  it  further.  It  is  better,  say  they,  to  adhere  to 
the  principle  of  not  allowing  awards  to  be  set  aside  for  mistakes,  although 
possibly  the  rule  may  cause  injustice  to  be  done  in  particular  instances, 
than  by  allowing  mistakes  to  be  a  ground  of  impeaching  the  award,  to  open 
a  door  for  inquiry  into  the  merits  in  almost  every  case,  for  in  nine  cases  out 
of  ten  it  would  be  argued  that  there  was  some  mistake. (e)  Therefore  where 
the  arbitrator  made  a  mistake  in  omitting  to  take  into  account  and  give 
credit  to  the  plaintiff  for  a  large  sum  admitted  by  the  defendant  to  be  due 
to  the  plaintiff,  and  on  the  error  being  pointed  out  to  him,  the  arbitrator 
acknowledged  his  mistake,  and  wished  the  matter  to  be  referred  back  to 
him,  that  he  might  rectify  it,  though  to  this  the  defendant  objected  ;  the 
court  refused  to  set  aside  the  award,  as  the  error  did  not  appear  on  the  face 
of  the  award,  and  (what  distinguished  the  case  from  Hall  &  Hinds,  In 
re,)(/)  the  arbitrator  had  not  made  any  affidavit  himself  admitting  the  mis- 
take, (g) 

II.  Effect  of  extrinsic  statements  by  the  arbitrator  showing  a  mistake 
on  his  part.'] — After  the  award  is  made,  the  power  of  the  arbitrator  is  at  an 

r*Qni~l  en<^  t0  a'ter  l'le  r'o'lts  °f  tne  *parties  as  settled  by  it,  except  in  so 
L  J  far  as  his  statements  made  subsequently  to  it  are  admissible  to  affect 
it.  These  subsequent  statements  are  to  be  distinguished  from  the  statements 
made  by  the  arbitrator  during  the  reference.  What  the  arbitrator  says  in 
the  course  of  the  proceedings  may  sometimes  be  gh'en  in  evidence  as  part 
of  the  transactions  themselves,  for  his  statements  may  amount  to  acts,  and  are 
different  from  mere  narrations  of  former  acts  or  former  processes  of  thought. 
In  such  case  they  are  admissible  in  evidence  when  the  rest  of  the  proceed- 
ings in  the  reference  can  be  inquired  into.  What  we  now  proceed  to  con- 
sider is  the  effect  of  statements  made  subsequent  to  the  award. 

When  an  award  is  good  on  its  face,  the  cases  do  not  all  agree  in  showing 
how  far  the  courts  will  allow  it  to  be  impeached  by  extraneous  evidence  of 
statements  of  the  arbitrator,  showing  that  he  has  decided  on  reasons  not  ten- 
able in  law.  As  the  courts  of  law  are  now  inclined  to  hold  that  awards  are 
not  to  be  impeached  for  mistakes  in  law  or  fact  not  apparent  on  the  award, 
they  will,  it  is  apprehended,  at  the  present  day  in  general  reject  such  state- 
ments. 

In  the  older  cases,  however,  a  different  rule  prevailed.  On  a  reference 
respecting  an  injury  to  a  ship  at  sea,  where  the  arbitrator  delivered  a  paper 
with  his  award,  stating  his  reasons,  the  court  treated  this  statement  as  em- 
bodied in  the  award,  and  consequently  set 'the  award  aside,  as  it  appeared 
that  the  arbitrator  had  acted  on  some  marine  law,  and  not  on  the  law  of 
England,  in  deciding  on  the  right  to  damages. (A) 

{(I)  2M.&  G.  847.  (e)  Phillips  v.  Evans,  12  M.  &  W.  309. 

(  H  2  M.  <fcG.  847. 

(g)  Phillips  v.  Evans,  12  M.  &  W.  309;  B.C.  13  I- J.  Ex.80. 

(A;  Kent  v.  Elstob,  3  E  ast,  18;  Sliarman  v.  Bull,  5  M.  &  S.  504. 
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In  another  instance,  where  the  arbitrator  having  decided  that  the  defend- 
ant was  indebted  to  the  plaintiff  in  a  certain  sum  in  the  cause  referred,  de- 
livered to  the  parties  with  his  award  a  certificate,  staling  his  wish  that  the 
defendant  should  not  be  precluded  from  taking  the  opinion  of  the  Court  of 
King's  Bench  on  a  point  of  law,  and  certifying  certain  facts  which  showed 
that  the  plaintiff  and  defendant  were  partners  ;  the  court,  as  a  matter  of 
course,  and  without  any  objection  *made,  took  notice  of  the  facts  ^  , 
stated  in  the  certificate,  and  set  aside  ihe  award,  holding  the  action  L  J 
not  maintainable  on  the  ground  of  the  partneiship.(i) 

In  a  third  case,  where  the  arbitrator  awarded  a  verdict  for  the  defendant, 
and  annexed  to  the  award  a  certificate  stating  the  facts,  and  that  on  his  con- 
struction of  the  Building  Act  the  plaintiff  was  not  entitled  to  recover,  the 
validity  of  the  arbitrator's  decision  was  fully  discussed  on  a  rule  to  set  aside 
the  award,  which  was  ultimately  discharged,  the  court  agreeing  with  the 
arbitrator  in  his  view  of  the  law. (A:) 

The  court  on  one  occasion  took  into  consideration,  and  set  aside  an 
award  on  a  letter  of  the  arbitrator,  showing  that  the  award  extended  to  mat- 
ters not  within  the  submission. (/) 

We  have  seen  in  the  preceding  pages  that  where  a  mistake  was  alleged 
as  the  ground  of  setting  aside  an  award,  the  statements  of  the  arbitrator 
were  not  only  admitted,  but  his  affidavit  in  some  instances  required. (m) 

Recently,  under  the  following  circumstances,  the  Court  of  Common 
Pleas  received  a  statement  from  the  arbitrator  to  impeach  his  decision.  An 
action  against  executors  for  work  done  to  their  testator's  house  during  his 
lifetime,  was  referred,  with  all  matters  in  difference  between  the  parties 
and  the  heir  of  the  testator,  who  became  a  parly  to  the  reference.  The 
plaintiff  had  done  work  to  the  house  after  the  testator's  death.  The  arbi- 
trator directed  the  verdict  for  the  plaintiff  to  stand  for  a  specified  amount, 
and  awarded  that  the  plaintiff  had  no  further  claim  upon  the  defendants  or 
the  heir.  The  defendants  having  applied  to  the  arbitrator,  the  latter,  for 
the  purpose  of  enabling  the  defendants  to  make  an  application  to  the  court 
to  review  his  decision,  stated  that  the  construction  he  had  put  upon  the 
order  of  reference  was,  that  if  anything  were  due  to  the  plain. iff  either 
from  the  defendants  or  the  heir,  whether  such  debt  were  the  subject 
*of  the  action  or  not,  the  verdict  in  that  action  was  to  stand  for  the  ...  , 
whole  amount,  and  that  he  had  acted  on  that  principle  in  making  L  J 
his  award.  It  was  held  by  the  court  that  though  such  statements,  after  the 
proceedings  were  finished,  were  not  admissible  in  ordinary  cases  to  impeach 
the  award,  yet  that  they  were  admissible  here,  as  this  case  was  an  excep- 
tion to  the  general  rule,  where  the  arbitrator,  on  being  told  that  his  judg- 
ment was  to  be  reviewed,  for  the  purpose  of  enabling  the  defendant  to 
appeal,  assigned  the  ground  of  his  judgment,  and  showed  that  he  had  mis- 
taken his  powers. (n) 

The  general  rule  alluded  to  in  the  above  remarks  of  the  court  is,  it  is 
apprehended,  the  rule  at  the    present  day.     Older  cases,  however,  are  not 

(i)  Holmes  v.  Higgins,  1  B.  &.  C.  74. 

(ft)  Pratt  v.  Hillman,  4  B.  &  C.  269 ;  see  Toby  v.  Lovibond,  17  L.  J.,  C.  P.  201,  per 
Wilde,  C.  J. 

(I)  The  Ayre  and  Calder  Navigation  case,  cited  in  Williams  v.  Jones,  5  M.  &  R.  3. 
(m)  See  the  previous  division  of  this  section,     (n)  Jones  v.  Corry,  5  Bing.  N.  C.  187. 


248  russell's    arbitrator. 

wanting  which  show  that  the  courts  have  declined  to  receive  statements  of 
the  arbitrator  to  impugn  the  award. 

Thus,  when  previous  matters  having  been  settled  by  an  award,  a  second 
arbitrator,  to  whom  other  differences  were  referred,  the  day  before  he  made 
his  award  for  the  defendant  wrote  a  letter  to  the  plaintiff's  attorney  stating 
that  he  felt  himself  bound  to  make  an  award  in  favour  of  the  defendant,  on 
the  ground  that  the  matter  in  dispute  had  arisen  before  the  former  refer- 
ence, and  that  although  he  thought  the  first  arbitrator  mistaken,  he  consi- 
dered himself  concluded  by  his  award  ;  a  motion  having  been  made  to  set 
aside  the  award  on  the  ground  of  the  arbitrator  being  mistaken  in  supposing 
himself  concluded  by  the  first  award,  the  court  refused  to  entertain  the 
question,  the  arbitrator  not  having  raised  it  on  the  award  itself,  or  on  any 
paper  annexed. (0) 

In  a  recent  case,  on  a  motion  to  set  aside  an  award,  where  arbitrators, 
who  were  barristers,  wrote  letters  explaining  what  were  the  matters  in  dif- 
ference and  the  course  the  matters  took  on  the  reference,  Pollock,  C.  B., 
seemed  to  think  he  might  look  upon  the  letters,  since  they  were  barristers, 
as  good  as  affidavits,  but  Parke,  B.,  doubted  whether  the  court  could  notice 
them  at  all.(/5) 
^__  .-.  *Where  an  award  ordered  that  if  certain  sums  of  money  were 
L  J  restored  to  the  defendant  they  should  pay  them  over  to  the  plain- 
tiff, the  court  refused  to  receive  an  affidavit  of  one  of  the  arbitrators  to 
explain  the  intention  of  this  clause. (7) 

So,  in  a  recent  case,  where  the  plaintiff  was  entitled  to  the  costs  of  the 
cause,  and  the  arbitrator  directed  each  party  to  pay  half  the  costs  of  the 
reference,  and  the  master  allowed  the  plaintiff  only  half  the  costs  of  the 
witnesses  examined  on  his  part,  the  Court  of  Exchequer,  on  a  motion  by 
the  plaintiff  to  review  the  taxation  and  allow  him  the  whole  costs  of  the 
witnesses  as  costs  in  the  cause  and  not  in  the  reference,  refused  to  tak« 
notice  of  a  letter  written  by  the  arbitrator  to  the  plaintiff's  attorney,  stating 
that  his  intention  was  that  the  plaintiff  should  have  the  costs  of  the  witnesses 
attending  before  him,  saying,  that  if  the  arbitrator  had  made  a  mistake  they 
could  not  rectify  it.(r) 

So  also  in  the  Court  of  Queen's  Bench,  where  an  ejectment  brought  to 
recover  two  closes  was  referred  with  an  action  of  trespass,  and  the  arbitrator 
ordered  a  general  verdict  for  the  plaintiff  in  the  ejectment,  the  court  held 
that  they  could  not  amend  the  postea  in  the  ejectment  by  confining  it  to 
one  of  the  two  closes,  although  it  appeared  by  a  paper  which  the  arbitrator 
delivered  with  his  award,  stating  his  reasons,  that  he  considered  the  plain- 
tiff was  entitled  to  one  close,  only,  and  though  he  awarded  in  defendant's 
favour  on  a  plea  in  the  action  of  trespass,  justifying  by  reason  of  the  defend- 
ant's title  to  the  other  close. (s) 

III.  Inquiry  by  the  court  of  the  arbitrator's  grounds  of  award.'] — 
Under  peculiar  circumstances,  when  the  parties  do  not  object,  the  court  will 
inquire  of  the  arbitrator  upon  what  grounds  he  has  made  his  award.  Where 
the  plaintiff's  attorney  obtained  an  order  of  Nisi  Piius  referring  the  cause 

(0)  Williams  v.  Jones,  .r>  M.  &  R.  3.     (p)  Kccnc  &  Atkinson,  In  re,  Ex.,  Ap.  16,  1847. 
lq)  Gordon  v.  Mitchell,  3  Moore,  241.     (/•)  Brown  v.  Nelson,  13  M.  &,  W.  3<)7. 
(b)  Doc  d.  Oxcnden  v.  Cropper,  10  A.  &  E.  1D7. 
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*only,  and  served  it  on  the  arbitrator,  and  the  defendant's  attor-  r*qn*ri 
neyalso  obtained  from  the  associate  an  order  not  strictly  a  duplicate,  L 
since  it  referred  the  cause  and  all  matters  in  difference,  and  the  arbitrator, 
among  other  things,  directed  the  defendant  to  pay  the  plaintiff  a  specified 
sum,  the  court  ordered  a  reference  to  the  associate  to  ascertain  which  of  the 
two  orders  was  in  accordance  with  his  minutes  of  the  agreement  made  at 
the  trial,  and  if  the  associate  reported  in  favour  of  the  defendant's  order,  then 
they  directed  a  reference  to  the  arbitrator,  requesting  him  to  state  upon  what 
ground  he  gave  the  damages. (t) 

So  in  a  recent  case  in  the  Queen's  Bench,  where  the  arbitrator  was  to 
award  compensation  to  the  prosecutor  of  an  indictment  for  conspiracy,  and 
the  arbitrator  stated  in  his  award  that  he  had  not  awarded  anything  in 
respect  of  damages  to  the  prosecutor  accruing  between  the  time  of  filing 
the  indictment  and  the  reference,  and  it  was  proved  that  he  had  rejected 
evidence  of  damages  accruing  in  the  interval,  the  court  directed  an  inquiry 
to  be  made  of  the  arbitrator  whether  he  had  rejected  evidence  of  damages 
arising  after  the  indictment  filed  from  the  old  conspiracy,  or  merely  evi- 
dence of  damages  from  a  new  conspiracy  subsequent  to  the  filing,  being  of 
opinion  that  under  the  submission  the  prosecutor  was  entitled  to  compensa- 
tion beyond  the  time  of  filing  the  indictment,  if  the  injury  were  the  result 
of  the  original  conspiracy. (u) 

On  an  application  made  to  enter  a  suggestion  to  deprive  a  plaintiff  of 
his  costs  under  the  London  Court  of  Requests  Act,  the  arbitrator  having 
awarded  less  than  £5,  part  of  the  plaintiff's  demand  being  for  rent,  and 
actions  for  rent  being  excepted  from  the  operation  of  the  statute,  the  affida- 
vits not  showing  whether  the  plaintiff  had  been  allowed  anything  for  rent,  it 
was  agreed  to  apply  for  information  to  the  arbitrator,  who  happened  to  be 
in  court,  and  the  arbitrator  stating  that  he  *had  made  an  allowance  r#onft~i 
for  rent,  the  court  discharged  the  rule. (a?)  L         -* 

In  an  old  case  in  Chancery,  on  an  inquiry  whether  the  court  ought  to 
decree  an  award,  the  Master  of  the  Rolls  was  on  appeal  held  justified  in 
ordering  the  arbitrators  to  certify  to  the  court  whether  they  had  considered 
certain  particulars  which  were  in  issue  in  the  cause,  but  which  the  party 
objecting  to  the  award  asserted  had  not  been  considered. (?/) 

In  another  instance  in  Chancery,  where  the  court,  for  its  own  satisfac- 
tion, wished  to  inquire  of  the  arbitrators  respecting  the  course  of  business 
between  the  parties,  it  declined  to  make  any  order  of  reference  to  the  arbitra- 
tors without  consent,  and  the  plaintiff  refusing  to  consent,  no  order  was  made. 
In  consequence,  however,  of  what  fell  from  the  court  the  arbitrators  made 
a  certificate,  in  which,  instead  of  giving  a  short  answer  to  the  points  on 
which  the  court  wanted  information,  they  went  into  a  long  history  of  their 
conduct,  on  which  account  the  court  refused  to  read  the  certificate. (z) 

IV.  When  the  award  sets  forth  the  ground  of  decision.'] — In  other  sec- 


(0  Alder  v.  Savill,  5  Taunt.  453. 

(u)  R.  v.  Brewer,  Q  B.,  June  11,  1845. 

(at)   Holden  v.  Newman,  13  East,  160.  (y)  Squib  v.  Bolton,  Cas.  in  Cfaanc.  186. 

(z)  Morgan  v.  Mather,  2  Ves.  Jr.  15.     See  Dobson  v.  Groves,  6  Q.  B.  637.  643. 
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lions  of  this  chapter  it  is  shown  that  the  courts  will  invariably  take  notice 
of  errors  on  the  face  of  the  award,  if  they  be  imperfections  in  the  mode  of 
deciding, (a)  or  unwarranted  assumptions  of  authority  by  the  arbitrator  ;(b) 
but  when  the  decision  is  one  that  complies  with  all  the  rules  previously 
laid  down  for  the  framing  a  valid  award,  and  is  confined  strictly  to  matters 
within  the  arbitrator's  jurisdiction,  it 'is  not  quite  clear  how  far  the  courts 
will  annul  the  decision  when  it  is  manifest  from  statements  on  the  face 
of  the  award  that  the  arbitrator  has  mistaken  the  law. 

„n  1  *Until  recently,  the  court  seems  generally  to  have  considered 
L  J  the  statements  and  reasons  assigned  in  the  award  as  the  ground  of 
decision,  and  have  set  aside  the  award  when  the  arbitrator  has  proceeded 
on  principles  contrary  to  law.(e)  Possibly,  however,  in  many  cases,  where 
the  report  does  not  give  the  submission,  the  arbitrator  may  have  been  author- 
ized to  state  a  case  for  the  decision  of  the  court. 

An  action  on  the  case  for  fraudulent  representation  of  the  circumstances 
of  a  particular  individual  was  referred.  The  arbitrator  stated  on  the  face 
of  the  award  that  the  defendant  had  knowingly  made  a  false  representa- 
tion respecting  the  party's  credit,  but  that  he  acquitted  the  defendant  of  all 
fraudulent  intention.  The  arbitrator,  however,  added,  that  he  felt  himself 
compelled  by  adjudged  cases  to  decide  that  the  knowledge  of  the  falsehood 
of  this  assertion  was  in  itself  fraud  and  deceit,  and  consequently  he  awarded 
in  favour  of  the  plaintiff.  The  court,  holding  the  arbitrator's  view  of  the 
law  to  be  wrong,  set  aside  the  award  on  the  ground  that  he  had  on  the  face 
of  it  acquitted  the  defendant  of  all  fraud. (rf) 

In  another  case,  where  the  arbitrators  stated  facts  specially,  and  awarded 
for  the  plaintiff  on  the  ground  that  the  defendant's  acts  were  not  done  in 
pursuance  of  an  act  of  Parliament,  the  court,  differing  from  the  arbitrators 
in  their  view  of  the  law  on  the  facts  set  out,  held  the  defendants  protected 
as  acting  in  pursuance  of  the  statute,  and  set  aside  the  award. (e)  Accord- 
ing to  the  same  principle,  the  court  set  aside  an  award  where  a  paper  deliv- 
ered by  the  arbitrator  with  the  award,  and  treated  as  part  of  the  award, 
contained  a  statement  of  the  reason  for  the  decision  which  showed  that  the 
arbitrator  had  acted  on  an  incorrect  notion  of  the  law.(/") 

_n_-.  The  Court  of  Queen's  Bench,  however,  at  the  present  day,*will 
k  -1  not,  it  seems,  consider  the  validity  of  the  legal  principles  on 
which  the  arbitrator  has  proceeded,  unless  he  be  authorized  to  submit 
a  point  of  law  for  their  review.  For  where  arbitrators,  after  assessing 
the  amount  of  damages,  without  any  power  given  them  by  the  submission, 
stated  expressly  for  the  determination  of  the  court,  in  case  it  should  please 
to  entertain  the  question,  the  construction  they  had  put  upon  a  statute,  upon 
which  their  assessment  proceeded,  the  court  held  all,  after  the  positive  find- 
ing of  damages,  might  be  rejected  as  surplusage. (g\ 


(a)  8s.  3,  4,  5,  G,  7.  (1)  S.  9,  post,  p.  136. 

(c)  Pratt  v.  Hillman,  4B.&C.  269;  Sharman  v.  Bell,  5  M.  &,  S.  504  ;  Williams  v. 
Jones,  5  M.  &  It.  .3.  Wood  v.  llotliam,  5M.&  W.  674. 
(rf)  Amos  v.  Milward,  8  Taunt.  637. 
(e)  Gaby  v.  Wilts  Canal  Company,  3  M.  &.  S.  580. 
(/)  Kent  v.  Elstob,  3  Eaet,  18. 
(#•)  Wright  &.  Cromford  Canal  Company,  In  re,  1  Q.  B.  98. 
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But  it  must  be  noticed,  that  in  a  recent  case  in  the  Common  Pleas, 
Wilde,  C.  J.,  refusing  a  rule  to  set  aside  or  refer  back  an  award  good  on  its 
face  on  the  ground  of  an  alleged  mistake  in  law,  observed,  "  Unless  upon 
the  face  of  the  award  we  can  distinctly  collect  what  the  arbitrator  intended 
to  decide,  and  we  can  see  that  he  has  decided  wrongly,  the  court  will  not 
interfere. "(/t)  In  another  report  of  the  same  case  the  statement  is  a  little 
varied,  and  the  learned  judge  is  reported  to  have  laid  down  the  condition 
as  to  the  non-interference  of  the  courts,  thus  ;  ««  Unless  they  could  distinctly 
see  that  the  arbitrator,  professing  and  intending  to  decide  in  acordance  with 
law,  had  unintentionally  and  mistakenly  decided  contrary  to  law,"  they 
would  not  interpose. (i) 

In  another  instance,  also,  Wilde,  C.  J.,  said,  it  is  also  clear  that  if  there 
be  matters  of  law  which  the  arbitrator  thinks  are  proper  to  be  raised  as 
questions  of  law  for  the  court  to  determine,  the  court  will  entertain  them  ; 
and  to  this  the  parties  to  the  reference  are  presumed  to  agree. "(/c)  It  is 
to  be  observed,  that  in  neither  of  the  two  cases  cited  was  it  necessary  for 
the  decision  of  the  question  before  the  court  to  lay  down  the  above  pro- 
positions. 

If  the  arbitrator,  not  being  empowered  to  state  facts  for  the  purpose  of 
raising  any  point  of  law  for  the  decision  of  the  court,  set  out  in  his  award 
a  statement  of  facts  on  which  he  *professes  to  ground  his  decision,  r*qnQ-| 
and  those  facts  apparently  do  not  warrant  the  conclusion  at  which  L  -1 
he  ultimately  arrives,  the  court  will  in  general  decline  to  draw  any  con- 
clusion themselves  from  them  so  as  to  impeach  the  award,  and  will  support 
it  as  valid,  provided  it  contain  a  positive  definite  adjudication  on  the  matters 
in  difference  ;(/)  and  according  to  one  case,  provided  also  there  were  any 
evidence  which  a  judge  would  have  been  justified  in  leaving  to  a  jury.(m) 

Thus,  where  an  action  of  trespass,  to  which  the  defendant  had  pleaded 
not  guilty  and  a  justification,  was  referred,  and  the  arbitrator  awarded,  that 
as  the  defendant  had  not  proved  his  plea,  the  verdict  for  the  plaintiff  ought 
to  stand,  and  then  stated  a  number  of  reasons  for  his  opinion,  which  could 
not  be  considered  as  satisfactory;  the  court  held  the  adjudication  sufficient, 
and  declined  to  consider  the  sufficiency  of  the  reasons  assigned. (n) 

In  many  cases  the  court  will  not  presume  that  there  were  no  other  facts 
to  warrant  the  award  than  those  recited  in  it ;  the  arbitrator  may  have  a 
particular  reason  for  stating  certain  facts,  as  for  instance,  to  clear  the  cha- 
racter of  a  party  from  an  imputation. (o) 

If,  without  special  authority,  the  arbitrator  merely  find  certain  facts,  and 
instead  of  finally  adjudicating  on  the  points  in  difference,  leave  the  law  to 
be  applied  by  the  court,  the  award  will  not  be  final.  For  instance,  where, 
after  stating  the  facts,  the  award  proceeds,  »  If  on  these  facts  the  court  be 
of  opinion  that  the  plaintiff  is  entitled,  then  I  award  in  favour  of  the 
plaintiff,  but  if  the  court  think  the  defendant  entitled,  then  I  award  in  favour 

(h)  Fuller  v.  Fenwick,  16  L.  J.,  C.  P.  79. 

(i)  Fuller  v.  Fenwick,  3  C.  B.  705. 

(/c)  Toby  v.  Lovibond,  12  L.  Jur.  436;  S.  C.  17  L.  J.,  C.  P.  201. 

(Z)  Archer  v.  Owen,  9  Dowl.  341. 

(m)  Barrett  v.  Wilson,  1  C.  M.  &  R.  5S6  ;  S.  C.  3  Dowl.  220. 

(n)  Archer  v.  Owen,  9  Dowl.  341. 

(o)  Lancaster  v.  Ilemington,  4  A.  &  E.  345 ;  Tealc  v.  Youngc,  M'Lel.  &  Y.  497. 
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of  the  defendant ;"  such  a  hypothetical  finding  is  insufficient^/))  But  if 
the  arbitrator  himself  first  make  a  positive  adjudication  respecting  both  facts 
and  law,  and  then  submitting  a  *question  to  the  consideration  of  the 
L  J  court,  add,  if  the  court  shall  be  of  opinion  that  some  suggested  de- 
cision different  from  that  at  which  he  has  arrived  is  the  correct  one,  then 
he  awards  accordingly,  the  award  will  be  final ;  for  the  court  will  not 
entertain  the  question,  but  will  look  only  to  the  positive  finding,  and  reject 
that  part  of  the  award  in  which  reference  is  made  to  the  court. (<?) 

V.  Duty  of  the  arbitrator  when  empowered  to  raise  a  point  of  law."] — 
The  submission  often  contains  a  provision  directing  or  empowering  the 
arbitrator  to  state  points  of  law  on  the  face  of  his  award,  for  the  purpose  of 
obtaining  the  decision  of  the  court  upon  them.  In  one  case  the  court  is 
reported  to  have  said  that  even  without  such  a  clause  the  arbitrator  has 
power  to  state  a  case  for  the  opinion  of  the  court, (r)  but  it  is  apprehended 
that  it  is  very  doubtful  now  whether  the  court  would  take  any  notice  of 
points  raised  for  their  consideration  without  the  parties  had  by  the  submis- 
sion previously  agreed  that  they  should  decide  upon  them.(s) 

If  the  terms  of  the  submission  be  compulsory  that  the  arbitrator  shall 
state  a  case  at  the  request  of  the  parties,  it  is  the  duty  of  the  arbitrator  to 
set  forth  fully  in  his  award  all  such  facts  as  will  raise  all  the  questions  of 
law  on  which  the  decision  of  the  courts  is  desired,  and  it  seems  that  the 
award  will  generally  be  bad  if  he  fail  to  do  so.(f)  To  prevent  any  mistake, 
it  is  advisable  for  him  to  call  upon  the  parties  to  furnish  him  with  a  written 
statement  of  the  questions  of  law  they  require  to  be  raised.  But  if  by  the 
terms  of  the  order  of  reference  the  arbitrator  "  be  at  liberty  to  raise  any 
point  for  the  opinion  of  the  court  at  the  request  of  either  of  the  parties," 
-  -,  he  is  not  bound  to  do  so  unless  he  *think  fit:  the  clause  is  an 
L         -1  enabling  not  a  compulsory  one.(t<) 

Where  the  arbitrator  has  the  same  power  as  a  judge  at  Nisi  Prius  to 
decide  as  to  the  admissibility  of  evidence,  and  to  reserve  points  of  law  for 
the  decision  of  the  court,  he  takes  a  correct  view  of  his  duty  if  he  refuse 
to  pledge  himself  beforehand  to  raise  on  the  face  of  his  award  all  the 
objections  a  party  may  bring  forward,  retaining  to  himself  a  discretion  on 
the  subject. (a;)  However,  as  the  meaning  of  the  above  provision  in  the 
submission  is,  that  the  award  is  to  be  made  subject  to  the  exception  as  to 
evidence,  and  the  points  reserved,  according  to  the  analogy  of  Nisi  Prius 
those  points  which  the  award  reserves  the  court  will  decide;  and  if  any 
objections  to  the  evidence  be  omitted  which  the  party  may  think  ought  to 
have  appeared,  he  will  be  free  to  avail  himself  of  the  stipulation  in  the 

(P)  Wright  &  Cromford  Canal  Company,  In  re,  1  Q.  B.  98  ;  Anderson  v.  Fuller,  4  M. 
&  W.  470. 

(ry)  Barton  v.  Ransom,  3M.&  W.  322 ;  Wright  v.  Cromford  Canal  Company,  1  Q,  B. 
08  ;  Bradbee  v.  Christ's  Hospital,  4  M.  &  G.  757  ;  Scott  v.  Van  Sandau,  6  Q.  B.  237. 

(r)  Wood  v.  Hotham,  5  M.  &  W.  674. 

(<>•)  Wright  &  Cromford  Canal  Company,  In  re,  1  Q.  B.  98;  Bradbee  v.  Christ's  Hos- 
pital^ M.  &G.714. 

(0   Bradbee  v.  Christ's  Hospital,  4  M.  &  G.714. 

(u)  Wood  v.  Hotham,  5  M.  &  W.  674.  Sec  Jay  v.  Bylcs,  3  M.  &  Sc.  86,  where  the 
provision,  tin:  arbitrator  "shall  state  points  of  law,"  seems  to  have  been  treated  as  en- 
abling, not  compulaory. 

(x)  Scott  v.  Van  Sandau,  1  Q.  B.  102. 
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order  of  reference,  and  call  upon  the  court,  if  it  sustain  the  objection,  to  set 
aside  the  verdict  in  consequence. [y\ 

When  the  arbitrator  is  at  liberty,  if  he  shall  think  fit,  to  report  especially 
to  the  court,  he  does  not  duly  exercise  his  power  if  he  set  out  in  his  award 
a  long  statement  of  the  evidence,  leaving  the  court  to  draw  the  inferences 
of  fact.  It  is  his  duty  to  draw  the  necessary  inferences  from  the 
facts,  (z) 

It  being  a  question  in  a  cause  whether  the  defendant,  a  pawnbroker,  had 
made  proper  inquiries  of  a  person  coming  to  pledge  goods,  an  arbitrator,  to 
whom  the  cause  was  referred  to  state  a  case,  stated  that  he  was  unable  to 
say  whether  or  not  the  defendant  had  made  the  proper  inquiries  ;  the  court 
compelled  the  defendant  to  agree  to  another  reference  to  the  arbitrator,  in 
order  that  the  latter  should  find  positively  in  the  affirmative  or  in  the 
negative.  («) 

*In  one  case,  where  there  was  a  provision  "that  the  arbitrator  s  „, 
shall  state  on  his  award  any  point  or  points  of  law  raised  by  either  L  J 
party,"  the  arbitrator  in  his  award  set  forth  in  terms  certain  abstract  legal 
propositions  contended  for  by  the  defendant  as  defeating  the  plaintiff's  right 
to  recover,  and  certified  that  he  had  overruled  them,  as  upon  consideration 
of  the  evidence  it  appeared  to  him  none  of  the  objections  ought  to  prevail. 
The  court  refused  to  refer  the  award  back  to  the  arbitrator  to  set  forth  the 
facts  on  which  the  questions  of  law  arose,  or  to  set  the  award  aside,  the 
arbitrator  having  decided  rightly  the  broad  propositions  of  law  set  out 
in  his  award. (6) 

If  it  clearly  appear  from  reading  an  award  that  an  arbitrator  who  was 
empowered  to  raise  points  intended  to  leave  a  particular  question  of  law 
open,  the  court  will  consider  it,  although  in  terms  the  arbitrator  may  in 
one  part  of  his  award  have  determined  it.(c) 

How  far  an  arbitrator,  when  empowered  to  raise  questions  for  the  court, 
is  bound  to  make  an  adjudication  himself  on  the  points  he  submits  for  the 
opinion  of  the  court,  does  not  seem  quite  clear.  It  is,  however,  appre- 
hended that  it  is  unnecessary  for  him  to  express  any  opinion  of  his  own, 
and  that  on  a  reference  at  Nisi  Prius  it  is  sufficient  for  him,  after  stating 
the  facts  of  the  case  in  his  award,  and  either  leaving  it  generally  for  the 
court  to  decide  on  them  whether  the  action  or  defence  can  be  maintained, 
or  setting  forth  special  questions  only  for  their  determination,  to  conclude 
by  awarding  that  if  the  court  be  of  opinion,  on  the  facts  stated  or  the  ques- 
tions raised,  as  the  case  may  be,  that  the  plaintiff  is  entitled  to  recover,  then 
that  the  verdict  which  has  been  taken  for  the  plaintiff  do  stand,  with  such 
damages  as  the  arbitrator  may  think  proper  ;  but  if  the  court  shall  be  of 
opinion  that  the  action  is  not  maintainable,  or  that  such  and  such  questions 
raised  ought  to  be  decided  in  the  defendant's  favour,  then  that  the  verdict 
already  entered  for  the  plaintiff  be  set  aside,  and  instead  thereof  a  verdict 
be  *entered  for  the  defendant. (c/)  This  form  of  awarding  respect-  ....-, 
ing  the  action  is  merely  given  to  illustrate  the  principle  involved,  L         J 

(y)  Scott  v.  Van  Sandau,  1  Q.  B.  102. 
(z)  Jephson  v.  Howkins,  2  M.  &,  G.  366. 
(a)  Ferguson  v.  Norman,  4  Bing.  N.  C.  52. 

(6)  Jay  v.  Byles,  3M.&  Sc.  86.  (c)  Sherry  v.  Oke,  3  Dowl.  349. 

(d)  Richards  v.  Easto,  15  M.  &  VV.  244;  The  Grocers'  Company  v.  Donne,  3  Bing.  N. 
C.  34. 


254  russell's    arbitrator. 

and  cannot  in  itself  be  applicable  to  the  infinite  variety  of  cases  that  may- 
occur;  for  of  course  the  arbitrator  ought  to  provide  for  the  effect  of  every 
possible  decision  of  the  court  on  the  points  submitted,  so  far  as  they  may 
affect  the  various  issues  in  the  cause,  the  amount  of  damages  recoverable, 
or  other  rights  and  liabilities  of  the  parties  regulated  by  the  provisions  of  the 
award. 

In  one  instance,  where  an  arbitrator  was  empowered  to  direct  that  a  non- 
suit or  a  verdict  should  be  entered  for  the  plaintiff  or  the  defendant  as  he 
should  think  proper,  and  was  at  the  request  of  either  party  to  state  any  point 
of  law  upon  the  face  of  his  award  for  the  opinion  of  the  court,  it  was  held 
not  incumbent  on  the  arbitrator  to  decide  finally  as  to  the  amount  of  dam- 
ages to  be  recovered,  and  to  direct  how  the  judgment  should  be  entered  up, 
but  that  having  by  his  award  disposed  of  all  the  issues  joined  on  the  record, 
and  assessed  damages  separately  in  respect  of  each  grievance  in  the  decla- 
ration, and  having  referred  to  the  court,  at  the  request  of  the  defendant,  by 
a  sufficient  statement  of  facts,  the  question  as  to  the  right  of  the  plaintiff  to 
recover  damages  in  respect  of  some  of  the  grievances  stated  in  the  declara- 
tion, and  at  the  request  of  the  plaintiff,  the  question  as  to  the  validity  of  a 
custom  set  out  in  a  plea,  and  the  allegations  contained  in  it,  and  as  to  the 
plaintiff's  right  to  judgment  non  obstante  veredicto  on  the  same  plea,  should 
the  issue  thereon  be  found  for  the  defendant,  he  had  properly  discharged 
his  duty,  and  was  not  bound  to  have  definitely  determined  as  to  the  validity 
of  the  custom. (e) 

Sometimes  the  arbitrator  first  finds  the  various  issues  in  the  cause  refer- 
red himself,  subject  to  the  opinion  of  the  court,  and  then,  after  setting  forth 
the  whole  facts,  states  particular  questions  on  which  he  requires  the  deci- 
^q1  .-,  sion  of  *the  court,  and  concludes  with  the  awarding,  if  the  court 
L  -J  shall  decide  a  particular  question  one  way,  then  he  awards  in  one 
way;  if  in  another,  then  he  awards  in  another,  (f  ) 

It  is  advisable  for  the  arbitrator,  though  he  determine  the  matter  himself 
to  make  a  provision  for  the  event  of  the  court  differing  from  him  in  opinion, 
for  if  the  arbitrator  find  for  the  plaintiff  in  the  action  referred,  and  then 
stale  facts  for  the  opinion  of  the  court  which  show  that  the  plaintiff  ought 
to  have  been  nonsuited,  the  court  cannot  direct  a  nonsuit  to  be  entered,  but 
can  only  set  the  award  aside, (#)  and  thus  all  the  litigation  becomes  fruit- 
less ;  whereas,  if  he  direct  that  in  case  the  court  differs  from  him  the  verdict 
shall  be  entered  for  the  defendant,  the  decision  of  the  court  in  favour  of  the 
latter  will,  according  to  many  cases,  entitle  him  to  have  the  verdict  entered 
for  him.(//) 

Doubts,  however,  as  to  the  validity  and  utility  of  an  hypothetical  finding 
were  in  one  case  thrown  out.  The  arbitrator  had  found  positively  for  the 
complainant,  and  then  stating  facts,  awarded  that  if  the  court  should  be  of 
such  an  opinion,  then  the  sum  to  be  paid  should  be  increased  to  such  ano- 
ther sum,  and  if  of  another  opinion,  that  it  should  be  reduced  so  much:  the 

(c)  Bradbec  v.  Christ's  Hospilal,  4  M.  &  G.  714. 

(/)  Waller  v.  Lacy,  1  M.  &  G.  54  ;  Arnold  v.  The  Mayor  of  Toole,  4  M.  &  G.  8C0. 

(g)  Peters  v.  Anderson,  1  Marsh.  238. 

(A)  France  v.  White,  8  Dowl.  53  ;  Waller  v.  Lacy,  1  M.  &  G.  54  ;  Arnold  v.  Mayor  of 
Poole,  1  M.  &  G.  8G0  ;  Webb,  In  re,  8  Taunt.  443  ;  Bradbee  v.  Christ's  Hospital,  4  M.  & 
G  714. 
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court  agreeing  with  the  arbitrator,  supported  the  award  ;  but  assuming  the 
points  of  law  to  have  been  properly  raised,  Lord  Denman,  C.  J.,  expressed 
a  doubt  whether,  if  the  court  had  disagreed  with  the  arbitrator,  the  hypo- 
thetical finding  and  assessment  could  have  stood,  or  whether  the  award 
must  not  have  been  set  aside  altogether. (i)  There  does  not,  however,  seem 
to  be  any  case  in  which  the  court,  assenting  to  one  of  the  views  suggested 
by  the  arbitrator,  have  ever  refused  to  enforce  the  hypothetical  finding 
dependent  on  it,  and  instead  thereof  set  the  award  aside. 

*On  the  contrary,  an  hypothetical  decision  providing  for  the  dif-  r*oic-i 
ferent  views  the  court  may  take  has,  as  will  be  seen  from  the  cases  L 
previously  cited  on  this  subject,  been  either  assumed  or  decided  to  be  suffi- 
ciently final  and  certain,  and  acted  on  by  the  courts. 

In  the  following  case,  where  the  submission  provided  that  the  arbitrator 
should  have  the  same  power  as  a  judge  at  Nisi  Prius  to  decide  as  to  the 
admissibility  of  evidence  and  to  reserve  points  of  law  for  the  decision  of  the 
court,  and  the  arbitrator,  after  making  a  special  statement  of  facts  affecting 
the  admissibility  of  certain  depositions  in  evidence,  awarded  that  the  verdict 
should  be  reduced  to  £1,356,  if  the  court  should  be  of  opinion  that  the 
depositions  of  A.  and  B.  were  admissible,  to  £1,165  if  the  court  should 
think  the  depositions  of  A.  only  admissible,  and  to  £579  if  the  court  should 
think  neither  of  the  depositions  admissible;  though  the  observations  of  Lord 
Denman,  in  Wright  v.  Cromford  Canal  Company, (ft)  were  cited,  the  court 
held  the  award  to  be  final,  and  likened  it  to  the  finding  of  a  jury  in  a  special 
verdict,  and  they  observed  that  there  was  a  positive  finding  for  the  plaintiff 
for  the  smallest  of  the  three  sums,  and  that  it  was  only  necessary  for  him  to 
come  to  the  court  in  case  he  wanted  a  larger  amount.  The  court,  however, 
on  motion,  gave  the  plaintiff  the  benefit  of  one  of  the  hypothetical  findings, 
and  directed  the  verdict  to  stand  for£l,165.(/) 


♦SECTION  IX.  [*316] 


THE    AWARD   THOUGH    BAD    IN    PART,    WHEN    GOOD    FOR    THE    REST. 

I.  When  the  bad  part  of  the  award  is  separable.'] — Though  before  the 
time  of  King  James  the  First,  according  to  Holt,  C.  J.,  an  award  void  in 
part  was  considered  void  aIlogether,(</)  it  is  now  quite  clear  that  an  award 
bad  in  part  may  often  be  good  for  the  rest.  If,  notwithstanding  some  por- 
tion of  the  award  is  clearly  void,  the  remaining  part  contained  a  final  and 
certain  determination  of  every  question  submitted,  the  valid  portion  may 
frequently  be  maintained  as  the  award,  though  the  void  part  be  rejected. (6) 

The  bad  portion,  however,  must  be  clearly  separable  in  its  nature  in  order 

(i)  Wriglit  v.  Cromford  Canal  Company,  1  Q.  B.  98. 

(k)  1  Q.  B.  98.  {1)  Scott  v.  Van  Sandau,  6  Q.  B.  237. 

(a)  Furlong  v.  Thornigold,  12  Mod.  533.     (b)  Stone  v,  PJiillipps,  4  Bing.  N.  C.  37. 
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that  the  award  may  be  good  for  the  residue. (c)     When  it  is  so  divisible, 
the  faulty  direction  will  alone  be  set  aside. 

This  position  is  illustrated  by  the  numerous  cases  in  which  an  arbitrator 
has  exceeded  his  authority  by  directing  something  to  be  done  which  he  had 
no  power  to  order,  and  therefore  made  an  award  clearly  invalid  as  to  the 
unauthorized  direction. 

Thus,  where  the  plaintiff  seeks  to  enforce  an  award  which  orders  the 
defendant  to  pay  him  a  specified  sum,  and  also  the  amount  of  the  costs  of  an 
action  between  them,  or  of  the  reference,  or  to  pay  them  at  a  particular  time, 
and  the  arbitrator  has  no  such  power  over  the  costs  as  he  assumes,  and  con- 
sequently the  direction  as  to  costs  is  void  ;  yet  if  the  latter  be  clearly  sepa- 
r*qi7i  ^e  fr°m  the  other  portion  of  the  award,  the  court  will  compel  the 
L  -1  defendant  *to  perform  the  rest  of  the  award,  and  to  pay  the  sum 
awarded.  (rA 

If  an  arbitrator  determine  the  cause  referred  by  finding  the  issues  pro- 
perly, and  then  without  authority  direct  a  verdict  to  be  entered,  the  court 
will  not  set  aside  the  good  part  of  the  award,  since  the  unauthorized  direc- 
tion as  to  the  verdict  is  separable,  and  may  be  rejected  alone. (e) 

An  arbitrator  who  had  no  power  to  direct  a  judgment  to  be  entered, 
awarded  on  an  action  of  ejectment  in  the  following  terms.  "  I  award,  order, 
and  determine,  that  judgment  for  the  plaintiff  be  entered  in  the  said  action, 
with  one  shilling  damages,  and  that  the  plaintiff  do  recover  under  the  said 
judgment  a  plot  or  parcel  of  land," — describing  it.  The  court,  setting 
aside  the  direction  as  to  the  entering  of  judgment,  refused  to  set  aside  the 
award  wholly,  being  of  opinion  that  if  all  mention  of  the  judgment  were 
struck  out,  there  was  a  sufficient  finding  of  the  cause  in  the  plaintiff's 
favour,  and  that  it  might  be  struck  out  without  altering  the  intention  of  the 
award  as  to  the  matters  within  the  arbitrator's  jurisdiction^/) 

Where  the  award  orders  the  defendant  to  pay  one  sum  to  the  plaintiff  and 
another  to  a  stranger,  or  to  execute  a  lease  for  life  of  certain  lands  to  the 
plaintiff,  with  remainder  in  fee  to  a  stranger,  the  defendant  has  been  com- 
pelled to  give  the  plaintiff  what  the  award  directs,  though  he  is  not  bound 
to  obey  the  arbitrator  as  far  as  regards  the  stranger.(g")  So  likewise, if  one 
party,  a  banker,  be  ordered  to  pay  the  other  a  sum  out  of  a  stranger's  money 
in  his  hands,  though  clearly  the  arbitrator  has  no  right  to  meddle  with  funds 
r*Qisn  °f  tn'r^  parties,  the  party  to  whom  the  payment  is  ordered  to  be*made 
L  J  may  sustain  the  award  as  to  other  parts,  if  they  be  not  affected  by 
the  direction  as  to  stranger's  money. (A) 

If  the  arbitrator  order  the  parties  to  execute  mutual  releases  of  all  mat- 
ters in  difference,  when  the  submission  is  confined  to  particular  differences; 
or  of  all  differences  up  to  the  date  of  the  award,  the  arbitrator  having  power 

(c)  Tandy  v.  Tandy,  9  Dowl.  1044  ;  Auriol  v.  Smith,  1  Turn.  &  R.  121  ;  Watkins  v. 
Phillpotts,  1  M'Lel.  &  Y.  393. 

(d)  Candler  v.  Fuller,  Willcs,  62  ;  Aitchcson  v.  Cargey,  2  Bing.  199 ;  Whitehead  v. 
Firth,  12  East,  ICG  ;  Strutt  v.  Rogers,  7  Taunt.  212  ;  Boodle  v.  Davics,  3  A.  <fc  E.  200 ; 
Barker  V.  Tibson,  2  VV.  BI.  953;  Coekburn  v.  Newton,  9  Dowl.  G7G;  Marder  v.  Co*, 
Cowp.  127  ;  Firth  v.  Robinson,  1  B.  &  C.  277  ;  Rees  v.  Waters,  16  M.  &,  VV.  263. 

(r)  flowett  v.  Clements,  1  C.  B.  128;  Hawkyard  v.  Stocks,  2  D.  &,  L.  936. 
(/)  Doc  d.  Body  v.  Cox,  4  D.  &  L.  75. 

(g)  Brotton  v.  Brat,  Cro.  Eliz.  758;  Bac.  Ab.  Arb.  E.  1 ;  Com.  Dig.  Arb.  E.  14. 
(A)  Ingram  v.  Milncs,  8  East,  444. 
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only  up  to  the  date  of  the  submission  ;  though  in  one  case  it  was  considered 
that  a  release  being  an  entire  instrument  could  not  be  void  in  part  and  good 
in  part,(«)  the  courts  have  often  held  that  this  direction  is  good  to  compel 
the  parties  to  execute  releases  as  to  the  particular  matters,  and  up  to  the 
date  of  the  submission,  but  void  as  to  the  matters  not  referred,  and  as  to  dif- 
ferences arising  subsequent  to  the  reference. (&) 

So  if  on  a  submission  respecting  suits  for  tithes,  the  award  order  all  suits 
between  the  parties  to  cease,  there  being  suits  for  other  things  depending 
between  the  parties,  the  award  is  void  as  to  the  suits  for  the  other  things, 
and  good  as  to  the  suits  for  tithes. (/) 

In  like  manner  when  the  costs  of  the  action  are  to  abide  the  event,  if  the 
arbitrator,  after  finding  on  all  the  issues,  direct  a  stet  processus,  the  direction 
is  void,  as  being  an  excess  of  authority,  but  being  clearly  separable,  may 
be  rejected  without  invalidating  the  rest  of  the  award. (m) 

When  the  main  question  was  which  of  two  parties  jointly  interested  in  a 
ship  should  pay  the  expenses  incurred  on  account  of  it  after  a  certain  date, 
and  the  arbitrator  directed  one  of  them  to  pay  them,  and  to  give  the  other  a 
bond  of  indemnity  against  the  payment  of  them,  the  majority  of  the  court 
held  the  award  good  in  toto:  and  Maule,  J.,  though  he  doubted  as  to  the 
award  of  the  bond,  was  yet  of  opinion  that  *even  if  that  were  invalid,  _  .„-, 
the  award  would  only  be  bad  pro  tanto.(n)  L         J 

An  arbitrator  appointed  to  decide  upon  the  method  of  draining  certain 
lands,  after  ordering  certain  works,  exceeded  his  authority  by  giving  a 
direction  respecting  future  repairs.  The  House  of  Lords  held  the  award 
bad  only  for  the  excess,  as  by  striking  out  that  direction  the  rest  of  the 
award  was  not  affected. (o)  So  where  the  arbitrator,  who  had  power  to 
regulate  the  use  of  a  stream  of  water  flowing  through  certain  ponds,  after 
directing  how  it  was  to  be  used,  added  a  provision  concerning  the  flow  of 
the  stream  in  case  the  ponds  should  be  filled  up  at  any  time,  the  court, 
inclining  to  think  this  hypothetical  finding  an  excess  of  the  arbitrator's 
authority,  were  clearly  of  opinion  that  it  did  not  vitiate  the  other  directions 
in  the  a  ward,  (/j) 

An  award  to  pay  a  certain  amount  for  goods  supplied  contained  a  pro- 
viso that  if  he  who  was  to  pay  could,  before  a  certain  day,  disprove  the 
receipt  of  the  goods,  or  give  better  proof  of  the  payment  of  some  sums  of 
money,  he  should  be  relieved  from  payment  of  all  such  portions  of  the 
amount  as  should  be  so  disproved  or  proved  respectively.  In  one  report  of 
this  case  it  is  stated  that  the  court  held  the  reservation  void,  but  the  award 
good,  as  an  award  to  pay  the  whole  amount,  and  that  the  provision  respect- 
ing the  proof  of  payment  was  simply  void  as  surplusage,  for  that  the  author- 
ity of  the  arbitrator  was  at  an  end  the  moment  the  award  was  made. (q)  In 
another  report  of  the  same  case  it  was  said  the  court  took  time  to  consider 


en 


(t)  Vanlore  v.  Tribb,  Rolle,  Ab.  Arb.  N.  l,p.  258;  1  S.C.Rolle,  Rep.  437  contra;  Pick- 
ing v.  Watson,  2  W.  Bl.  1118  contra. 

(k)  Doe  d.  Williams  v.  Richardson,  8  Taunt.  697;  Lee  v.  Elkins,  12  Mod.  585;  Squire 
v.  Grevctt,  2  Ld.  Raym.  961 ;  Hill  v.  Thorn,  2  Mod.  309  ;  Abrahat  v.  Brandon,  10  Mod. 
201  ;  Anon.  12  Mod.  8;  Hooper  v.  Pierce,  12  Mod,  116. 

(/)  Webb  v.  Ingram,  Cro.  Jac.  663.  (m)  Ward  v.  Hall,  9  Dowl.  610. 

(//)  Brown  v.  Watson,  6  Bing.  N.  C.  118. 

(o)  Johnston  v.  Chcape,  5  Dow.  247.  (p)  Winter  v.  Lethbridge,  13  Price,  533. 

(q)  Beckwith  v.  Warley,  Rolle.  Ab.  Arb.  H.  9  p.  250. 
February,  1849.-— 17 
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whether  the  reservation  should   frustrate  the  whole  award,  or  whether  the 
award  should  stand,  and  only  the  reservation  be  void.(r) 

An  arbitrator,  to  whom  an  action  respecting  a  water-course  and  all  mat- 
ters in  difference  was  referred,  directed  a  verdict  for  the  plaintiff,  and  ordered 
-.  certain  works  to  be  *done  by  the  defendant.  He  then  added,  that 
L  -*  as  disputes  might  arise  respecting  the  performance,  the  plaintiff',  if 
dissatisfied  with  it,  might  (on  giving  notice  to  the  defendant)  bring  evi- 
dence before  the  arbitrator  of  the  insufficiency  of  the  work,  and  the  defend- 
ant might  also  give  evidence  on  his  part,  in  order  that  a  final  award  might 
be  made  concerning  the  matters  in  difference  ;  but  if  no  proceedings  were 
taken  by  the  plaintiff  within  two  months  after  the  work  was  done,  the 
award  then  made  should  be  final,  and  he  enlarged  the  time  for  making  his 
further  and  final  award,  if  requested,  to  six  months.  The  court  held  the 
latter  part  of  the  award  bad,  as  it  assumed  to  reserve  a  power  over  future 
differences,  which  was  not  authorized,  but  that  the  former  part  was  good,  as 
being  a  final  decision  of  all  the  matters  in  difference  at  the  lime  of  the  sub- 
mission, and  that  the  clause  as  to  making  a  further  and  final  award  was  to 
be  considered  as  having  reference  to  prospective  differences  only,  and  so 
not  to  affect  the  valid  part  of  the  instrument. (s) 

It  may  be  observed  with  regard  to  the  clijss  of  cases  above  cited,  that 
although  the  courts  have  refused  to  allow  the  party  who  is  ordered  to  do 
certain  acts  to  object  that  the  award  is  wholly  void  because  the  arbitrator 
has  awarded  something  within  his  power,  and  also  something  beyond,  yet 
it  by  no  means  follows  that  in  many  of  them  the  award  would  not  have 
been  set  aside  in  toto,  had  the  complaint  come  from  the  other  party  that  he 
could  not,  by  reason  of  the  badness  of  the  award  in  one  particular,  receive 
all  the  benefit  the  arbitrator  contemplated  to  give  him.(/) 

Where  an  arbitrator  directed  payment  to  the  defendant  of  a  sum  of  money, 
as  the  balance  of  the  general  account,  and  also  of  another  sum  stated  on  the 
face  of  the  award  to  be  due  to  the  defendant  on  account  of  illegal  insurance 
partnership  transactions  between  him  and  the  plaintiff,  the  award  was  held 
bad  as  to  the  latter  sum  on\y.(u)  But  where  some  farmersAConceiving 
s,_  -,  themselves  overrated  to  the  poor-rate  *in  proportion  to  other  parish- 
L  -J  ioners,  entered  into  a  submission  with  the  churchwardens  and  over- 
seers, by  which  the  validity  of  the  rate,  the  costs  of  preparing  for  an  appeal 
to  the  sessions  respecting  it,  and  the  costs  of  the  reference,  were  left  to  the 
arbitrators,  who  awarded  on  each  matter  ;  the  majority  of  the  Court  of 
Exchequer  held,  that  as  the  chief  subject-matter,  namely,  the  rate,  was  one 
which  could  not  lawfully  be  referred  to  arbitration,  the  award  respecting  it 
was  void,  and  being  void  as  to  the  principal  matter,  it  was  void  as  to  the 
costs  also. (a:) 

Although  the  doing  an  act  such  as  the  executing  mutual  releases  be  made 
conditional  upon  payment  of  certain  sums  and  certain  costs,  it  has  been 
held,  that  although  the  direction  as  to  costs  be  void,  it  can  be  so  far  sepa- 
rated in  some  cases  as  to  permit  of  the  award  being  sustained  for  the 
residue.(_>/) 

(r)  Warley  v.  Beckwifh,  Hob.  218.  (s)  Manser  v.  TToaver,  3  B.  &  Ad.  295. 

It   Taylor  v.  Shuttleworth, 8  Dowl.281.       («)  Aubcrt  v.  Maze,  2  B.  &  P.  371. 
(z)  Thorp  v.  Cole,  4  Dowl.  4.r»7. 
(y)  Aitelicson  v.  Caigcy,  2  Bing.  199. 


HOW    TO    AWARD.  259 

Where  the  costs  were  in  effect  to  abide  the  event,  and  the  arbitrator,  after 
directing  the  defendant  to  pay  the  plaintiff  a  certain  sum  for  the  debt  due, 
and  another  sum  stated  in  the  award  to  be  the  amount  of  the  plaintiff  's  costs, 
had  ordered  that  after  payment  of  the  several  sums  each  party  should  exe- 
cute a  release  to  the  other  if  required  ;  it  was  objected  that  as  the  arbitra- 
tor had  exceeded  his  authority  in  ascertaining  the  amount  of  the  costs,  the 
direction  as  to  that  payment  was  invalid,  and  that  as  the  defendant's  obtain- 
ing a  release  was  made  conditional  on  payment  of  that  sum  among  others, 
so  that  the  defendant  could  not  obtain  the  release  without  paying  a  sum  the 
arbitrator  had  no  right  to  impose,  the  whole  award  was  void.  But  Cole- 
ridge, JM  agreeing  that  the  arbitrator  had  no  authority  to  tax  the  amount  of 
the  costs,  yet  feeling  himself  bound  by  the  decision  of  Aitcheson  v.  Car- 
gey,  (z\  sustained  the  award,  holding  the  bad  part  separable,  and  that  the 
defendant  would  probably  entitle  himself  to  the  release  on  payment  of  the 
costs  regularly  taxed,  and  the  amount  of  the  debt. (a) 

'"Though  the  award  be  deficient  as  to  a  matter  within  the  sub-  r#QO«-i 
mission,  if  it  be  separable  the  rest  of  the  award  may  often  be  sup-  L  J 
ported.  Thus,  if  the  arbitrator  having  power  over  the  costs,  order  the 
defendant  to  pay  the  plaintiff" a  sum  of  money  for  debt  or  damages,  and  also 
the  costs  of  the  action,  but  the  direction  as  to  the  costs  be  bad  for  uncer- 
tainty, as,  for  instance,  if  the  amount  of  costs  be  not  specified,  and  the  action 
be  in  an  inferior  court,  so  that  they  cannot  be  taxed,  and  therefore  the  arbitra- 
tor ought  to  have  fixed  the  sum,  or  if  the  arbitrator  be  specially  directed  to 
ascertain  the  amount  himself,  the  court  will  hold  the  plaintiff"  may  enforce 
the  award  as  to  the  specified  sum  for  the  debt  or  damages. (6) 

We  have  previous!}''  seen  that  in  the  case  of  an  alternative  award,  if  the 
award  be  bad  as  to  one  alternative,  or  if  it  be  impossible  or  uncertain,  the 
award  is  good  and  absolute  as  to  the  other. (c) 

II.  When  the  bad  part  of  the  award  is  inseparable.'] — If  the  objection- 
able provisions  in  the  award  be  inseparable  from  the  rest,  or  not  so  clearly 
separable  that  it  can  be  seen  that  the  part  of  the  award  attempted  to  be  sup- 
ported is  not  at  all  affected  by  the  faulty  portion,  the  award  will  be  alto- 
gether avoided. ((/) 

The  following  cases  are  examples  of  the  rule,  and  show  in  what  instances 
a  direction  which  the  arbitrator  has  no  power  to  make  will  vitiate  the 
award. 

Where  an  arbitrator,  who  had  no  power  to  order  a  verdict  to  be  entered, 
made  an  award  in  these  terms  :  "  I  award  and  direct  that  a  verdict  in 
this  cause  be  finally  entered  for  the  plaintiff*,  with  £284  12s."  damages,  the 
court  agreeing  that  if  the  faulty  part  had  been  contained  in  a  distinct  para- 
graph  it  might  have    been    rejected,   and    the    rest    sustained,    held    the 

(z)  2  Bing.  199.  (a)  Kendrick  v.  Davies,  5  Dowl.  693. 

(h)  Morgan  v.  Smith,  1  Dowl.  N.  S.  617;  England  v.  Divison,  9  Dowl.  1052  ;  Addison 
v.  Gray,  2  Wils.  293;  Bargravc  v.  Atkins,  3  Lev.  413;  Pinkny  v.  Bullock,  cited  3  Lev. 
413. 

(c)  Simmonds  v.  Swaine,  1  Taunt.  518;  Wharton  v.  King,  2  B.  &  Ad.  528;  ante  p. 
270. 

(d  )  Candler  v.  Fuller,  Willes,  62 ;  Storkc  v.  D3  Smeth,  Willcs,  66 ;  Bowes  v.  Fernie,  4 
M.  &  C.  150. 
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[-■jfooq-i  *award  bad  in  toto,  since  the  whole  being  comprised  in  one  scn- 
L  J  tence,  the  clause  containing  the  excess  could  not  be  divided  from 
the  rest.(e) 

If  the  arbitrator  award  collectively  on  matters  within  and  matters  not 
within  the  submission,  so  that  the  court  cannot  see  how  much  of  the  adju- 
dication applies  to  each,  the  award  will  be  bad  in  toto.  For  example,  if  the 
arbitrator  have  no  power  to  give  interest  beyond  the  submission,  and  he 
award  one  entire  sum  for  principal  and  interest  to  a  day  subsequent  to  the 
submission,  unless  the  court  can  separate  the  amount  given  for  interest 
beyond  the  submission,  the  whole  award  must  be  set  aside. [f\ 

By  the  terms  of  an  agreement,  a  lease  of  a  colliery  was  to  be  granted  for 
sixty-three  years,  from  the  1st  May,  1801,  the  lessees  to  be  allowed  three 
years  for  winning  the  colliery  rent  free.  An  arbitrator,  to  whom  it  was 
referred  "  to  give  such  directions  as  to  a  lease,  according  to  the  agreement, 
as  he  should  think  fit,"  having  directed  a  lease  for  sixty-three  years  from  the 
1st  May,  1804,  was  held  to  have  exceeded  his  authority,  as  the  sixty-three 
years  were,  by  the  agreement,  to  be  counted  from  the  1st  May,  1801,  and 
he  had  no  power  to  go  beyond  the  agreement ;  and  the  award  was  held 
void  altogether.(g-) 

Where  an  arbitrator,  appointed  to  determine  the  purchase  price  of  an 
estate,  exceeds  his  authority  after  fixing  a  price,  by  directing  payment  at  a 
future  day,  it  seems  the  direction  as  to  the  future  day  of  payment  is  not 
separable,  so  as  to  leave  the  award  as  to  the  price  valid,  for  the  court  will 
not  take  upon  itself  to  say  that  the  lime  of  payment  has  not  some  connexion 
with  the  amount  awarded. (A) 

Where  the  arbitrators  awarded,  among  other  things,  that  the  action  should 
cease,  that  the  defendant  should  pay  the  plaintiff'  ,£50  towards  the  costs 
incurred  in  the  cause  and  reference,  that  the  plaintiff  should  pay  his  own 
costs  of  the  cause  and  reference,  and  should  also  pay  to  the  defendant 
-,  *the  costs  of  the  defendant  in  the  cause  and  reference,  the  said  costs 
L  J  to  be  taxed  as  between  attorney  and  client,  the  court  holding  that 
the  arbitrators  had  exceeded  their  authority  in  awarding  costs  as  between 
attorney  and  client,  set  aside  the  whole  award,  since  the  direction  to  tax  the 
costs  as  between  attorney  and  client  was  so  connected  with  the  benefit 
intended  to  be  granted  to  the  defendant,  that  they  could  not  reject  it  and 
sustain  the  rest.(i) 

On  a  reference,  among  other  things  respecting  the  defendant's  bill  of 
costs  as  an  attorney,  the  arbitrator  was  to  ascertain  the  balance  between  the 
parties,  but  no  question  of  liability  was  to  be  raised  ;  the  court  held  that 
the  arbitrator  ought  not  to  have  made  any  deductions  from  the  defendant's 
bill  on  account  of  his  not  having  been  admitted  an  attorney  of  one  of  the 
superior  courts  of  Westminster;  and  on  it  being  shown  by  affidavits  that  he 
had  made  such  deductions,  they  set  aside  the  whole  award. (/f) 

In  a  case  in  equity)  where  the  arbitrator,  (who  by  the  submission  had  no 
authority  to  disallow  a  particular  sum  admitted  by  the  defendants,)  after 
finding  the  general  balance  due  from  them,  stated   in  his  award  that  in  the 

(e)  Jackson  v.  Clarke,  M'Lcl.  &.  Y.  200. 

(/)  Watkins  v.  Phillpolts,  M'Lcl.  &.  Y.  303. 

id)  Ronncr  v.  Liddi  II,  1  B.  &.  B.  80.  (//)  Emery  v.  Wase,  8  Ves.  504,  a. 

li)  Beckham  v.  Babb,  8  DowL  1G7 ;  S.C.CM.&  W.  129. 

{It)  Harries  v.  Thomas,  2M.&W,  32. 


HOW     TO     AWARD.  261 

accounts  he  had  not  charged  them  with  the  sum  in  question,  although  the 
defendants,  when  the  award  was  pronounced  bad  for  the  disallowance, 
offered  to  allow  that  sum  in  account  against  themselves,  the  Master  of  the 
Rolls  held  that  the  error  could  not  be  so  cured,  and  set  aside  the  whole 
award.(Z) 

An  award  provided,  that  if  the  defendant,  before  a  certain  day,  could 
show  that  he  had  delivered  certain  currants  to  the  plaintiff,  then  the  arbitra- 
tors or  an  umpire  would  make  a  further  award,  but  if  he  could  not  show  it, 
that  the  plaintiff  should  be  free  from  any  claim.  The  award  then  added, 
that  the  defendant  should  pay  a  certain  sum  to  the  plaintiff,  unless  the  arbi- 
trators or  the  umpire  made  a  further  award  respecting  the  currants  within 
a  certain  time.  The  court  held  the  award  void,  though  there  was  no  fur- 
ther award  made,  as  *lhey  considered  the  last  clause,  ordering  the  ,,,„,-, 
defendant  to  pay,  had  dependence  on  the  first  part,  which  was  void  L  *  J 
as  contemplating  the  making  of  a  further  award,  which  was  beyond  the 
arbitrators'  power.(m) 

Where  an  arbitrator,  who  had  to  settle  the  terms  of  a  lease,  among  other 
things  ordered  the  premises  to  be  put  in  repair,  to  the  satisfaction  of  a  third 
party  named,  this  provision  being  void,  as  a  delegation  of  authority,  was 
held  to  render  the  whole  award  void,  as  being  inseparable  from  the  rest.  In 
giving  judgment,  Lord  Denman,  C.  J.,  made  the  following  remark:  «I 
always  find  a  difficulty  in  separating  the  good  part  of  an  award  from  the 
bad.  The  arbitrator  probably  frames  one  part  with  a  view  to  the  other, 
and  each  may  be  varied  by  the  view  which  he  lakes  of  the  whole. "(/?) 

This  observation  is  worthy  of  attention,  since  it  seems  to  embody  the 
principle  on  which  the  courts  will  act  at  the  present  day,  when  they  are 
called  upon  to  decide  whether  an  award  clearly  bad  in  part  can  be  sepa- 
rated as  to  the  remainder,  for  it  must  often  happen  that  a  direction  perfectly 
separable  as  far  as  the  grammatical  construction  of  the  award  is  concerned, 
is  the  ground  on  which  the  arbitrator  has  proceeded  in  making  some  equiva- 
lent provision  affecting  the  other  party. 

In  many  of  the  old  cases,  the  courts  held  that  awards  were  to  be  sus- 
tained, whatever  portions  were  struck  out  as  improperly  awarded,  provided 
in  the  end  there  remained  something  awarded  on  each  side,  so  as  in  a  tech- 
nical manner  to  satisfy  the  rule  respecting  mutuality,  although  the  award  so 
modified  amounted  to  a  very  different  measure  of  reciprocity  from  that  which 
ihe  arbitrator  intended. (o) 

Thus  where  the  arbitrator  ordered  the  defendant  to  execute  a  bond  for 
the  payment  of  money  to  the  plaintiff,  with  two  sureties,  and  that  ^qofi-i 
thereupon  the  plaintiff  should  *execute  a  release,  the  court  held  the  L  J 
direction  as  to  the  sureties  void,  but  good  as  to  the  defendant,  and  that  the 
plaintiff  would  be  bound  to  execute  a  release  as  soon  as  the  defendant 
should   deliver  a  bond  signed  by   himself  alone. (/?)      The  effect  of   the 

(I)  Skipworth  v.  Skipworth,  9  Beav.  135. 

(m)  Brown  v.  D:ilton,  Rolle  Ab.  Arb.  II.  10,  p.  250. 

(n)  Tomlin  v  Mayor  of  Fordwich,  5  A.  &  E.  147. 

(o)  Joyce  v.  Haines,  Hard.  399 ;  Harris  v.  Knipe,  1  Lev.  58;  Bargrave  v.  Atkins,  3 
Lev.  413;  Lindscy  v.  Aston,  2  Dulst.  38;  Lee  v.  Elkins,  12  Mod.  585;  Osborn's  case,  10 
Rep.  129  b.;  Bedell  v.  Moor,  cited  10  Rep.  131  b. 

(p)  Thursby  v.  Helbert,  Carth.  159;  S.  C.  1  Show.  82,  3  Mod.  272;  Sec  Norwich  v. 
Norwich,  3  Leon.  62;  Furlong  v.  Thornigold,  12  Mod.  533;  Cooke  v.  VVhorwood,  2 
Saund.  337. 
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above  decision,  it  will  be  seen,  was  to  compel  the  plaintiff  to  accept  a 
slighter  security  than  the  arbitrator  designed,  as  an  equivalent  for  his  exe- 
cuting the  release. 

A  rule,  however,  more  consonant  to  the  principles  of  justice  has  long 
been  adopted  ;  for  if  by  the  nullity  of  the  award  in  any  part,  one  of  the 
parties  cannot  have  the  benefit  intended  him  as  a  recompense  or  considera- 
tion of  that  which  he  is  to  do  to  the  other,  the  award  will  usually  be  treated 
as  void  in  the  whole. (q\ 

Thus  an  award  that  one  should  pay  the  money  due  for  task-work,  (with- 
out saying  what  sum,)  and  that  the  other  should  pay  £25,  and  that  both 
should  give  general  releases,  being  uncertain  and  void  as  to  the  task-work, 
is  void  as  to  the  whole,  although  mutual  releases  were  awarded,  for  the 
payment  for  the  task-work,  as  well  as  the  general  release,  was  intended  as  a 
recompense  for  the  £25  on  the  other  side.(r)  So  also  an  award  that  the 
defendant  should  have  certain  trees,  and  that  he  should  give  security  to  the 
plaintiff  for  the  payment  of  a  specified  sum  is  void;  the  latter  direction  is 
bad,  for  not  stating  with  certainty  what  security,  and  one  part  being  void, 
the  other  part  must  be  void  loo,  or  else  there  would  be  an  advantage  to  one 
part  only.(s)  So  where  the  payment  of  a  sum  of  money  was  directed  to  be 
made  to  A.,  on  A.  his  wife  and  son  conveying  an  estate,  as  the  wife  and 
son  were  not  parties  to  the  submission,  the  direction  as  to  them  was  void, 
r#q9~-|  ar)d  therefore  the  whole  *award  was  void,  since  the  party  could  not 
L  -I  enforce  the  intended  equivalent  for  which  his  money  was  to  be 
paid.  (7) 

So  where  after  issue  joined  a  cause  was  referred,  but  no  power  was 
given  to  award  a  verdict,  and  the  arbitrator  awarded  a  verdict  for  the  defen- 
dant, and  directed  mutual  releases  to  be  executed  of  all  manner  of  actions, 
&c,  the  court  held  the  award  to  be  wholly  void  for  the  excess  of  authority 
in  awarding  a  verdict,  since  the  costs  of  the  cause  being  to  abide  the  event, 
if  the  direction  respecting  the  verdict  were  struck  out,  there  would  be  no 
determination  of  the  cause  for  the  defendant,  and  so  he  would  lose  his 
costs  of  the  cause,  and  thus  the  sense  of  the  rest  of  the  award  would  be 
altered.  («) 

So  on  a  reference  between  assignees  of  a  bankrupt  and  a  banking  com- 
pany, respecting  some  bills  of  exchange,  where  the  arbitrator  awarded  that 
the  bills  were  the  property  of  the  assignees,  and  that  the  bills,  moneys,  and 
proceeds  should  be  paid  to  them,  and  that  in  case  the  bank  should  have 
received  any  portion  of  the  money  secured  by  the  bills  they  should  pay  the 
same  to  the  assignees,  the  court  assuming  that  the  arbitrator's  direction 
respecting  the  proceeds  was  an  excess  of  authority,  held  the  award  bad  in 
toto,  because  they  could  not  say  but  that  his  view  as  to  the  proceeds  affected 
his  determination  as  to  the  rest. (a:) 

(7)  Bac.  Ab.  Arb.  E.  3 ;  Rollc  Ab.  Arb.  K.  8,  p.  253 ;  Com.  Di?.  Arb.  E.  14 ;  Winch  v. 
Saunders-,  Cro.  Jac.  584 ;  See  notes  to  Pope  v.  Brett,  2  Saund.  21)3,  b. 
(r)  Pope  v.  Brett,  2  Saund.  293,  b. ;  Com.  Dig.  Arb.  E.  14. 
(s)  Bac.  Ab.  Arb.  E.  3;  Thinne  v.  Rigby,  Cro.  Jac.  314. 
(0  Barney  v.  Fairchild,  Kollc  Ab.  Arb.  N.  9,  p.  259. 
(«)  Hawkyard  v.  Stocke,  2  I).  &  L.  936. 
(x)  Murbhull  v.  Dresner,  In  re,  3  Q.  B.  878. 
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♦SECTION  X.  [*328] 

THE  AWARD  UNDER  THE  LANDS  CLAUSES  CONSOLIDATION  ACT. 

On  references  within  the  provisions  of  "The  Lands  Clauses  Consolida- 
tion Act,  1845, "(a)  to  settle  the  amount  of  compensation  to  be  paid  to  par- 
ties for  lands  taken  under  the  authority  of  parliament  for  the  purposes  of  a 
public  undertaking,  or  injuriously  affected  by  the  erection  of  the  works,  an 
important  question  arises,  whether  ihe  arbitrators  are  to  assume  the  state- 
ment in  the  claim  made  by  a  party  interested  or  entitled  to  sell,  as  to  the 
nature  of  his  interest,  to  be  correct,  and  to  estimate  the  compensation  accord- 
ing to  the  interest  claimed  ;  or  whether  they  are  to  try  the  correctness  of 
the  claim,  and  if  they  find  that  the  party  has  not  the  interest  claimed,  to 
award  him  nothing  ;  or  whether  they  should  award  him  a  compensation 
according  to  such  interest  (different  from  that  claimed)  as  he  is  proved  to 
possess. 

As  the  arbitrators  appointed  under  this  act  are  often  persons  not  conver- 
sant with  legal  pursuits,  the  following  suggestions,  arising  from  a  considera- 
tion of  the  several  provisions  of  the  statute,  are  made,  as  it  is  hoped  that  in 
the  absence  as  yet  of  any  judicial  interpretation,  they  may  be  of  use  in 
guiding  the  arbitrators  to  a  correct  judgment  as  to  the  course  they  ought  to 
pursue. 

When  a  party  interested  or  entitled  to  sell  desires  to  have  the  amount 
of  compensation  to  be  paid  him  settled  by  arbitration,  he  is  expressly 
required  in  his  notice  to  the  promoters,  signifying  such  desire,  to  state  the 
nature  of  the  interest  in  respect  of  which  he  claims  compensation,  and  the 
amount  of  compensation  so  claimed  [ss.  23.  68.] 

From  this  it  would  seem  that  the  question  which  *the  arbi-  _  ^ 
trators  are  appointed  to  decide  ps.  25,]  is  not  the  amount  of  L  -* 
compensation  generally,  but  the  amount  of  compensation  in  respect  of 
the  interest  stated  in  the  claim.  It  may  therefore  be  contended  with 
much  force,  that  to  give  compensation  in  respect  of  a  different  interest 
from  that  claimed,  would  be  an  awarding  in  respect  of  a  matter  not  sub- 
mitted, and  consequently  an  excess  of  authority.  The  express  language  of 
the  act,  and  the  reason  of  the  thing,  forbid  us  to  suppose  that  the  state- 
ment of  the  nature  of  the  claimant's  interest  can  be  deemed  other  than  an 
essential  preliminary,  as  such  statement  is  the  guide  to  the  promoters  in 
treating  with  the  party  for  the  purchase  of  the  lands,  and  in  making  an 
offer  of  a  specific  sum  in  respect  of  his  interest ;  which  latter  is  an  important 
step,  as  the  costs  of  the  arbitration  depend  on  the  question  whether  the 
arbitrators  award  a  greater  amount  than  that  offered  [s.  34.] 

Supposing,  from  the  above  considerations,  that  the  arbitrators  are  inclined 
to  think  that  they  ought  not  to  go  beyond  the  claim,  the  question  still  remains, 
whether  they  ought  to  try  the  correctness  of  the  claim,  if  disputed,  or 
whether  they  should  assume  it  to  be  correct,  and  only  inquire  as  to  the 
amount  of  compensation. 

(a)  8  &  9  Vic.  c.  18.    See  Appendix  of  Statutes. 
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It  may  be  observed  that  it  does  not  seem  to  be  contemplated  by  the  Act 
that  the  arbitrators  are  to  decide  any  question  of  title.  The  statute  intends 
the  award  to  be  final  and  conclusive  on  the  matters  on  which  the  arbitrators 
have  to  decide,  namely,  the  amount  of  compensation :  yet  it  is  clear  that  the 
promoters  are  not  bound  by  the  arbitrators'  awarding  in  respect  of  a  claim, 
to  make  any  compensation  to  the  party  if  he  have  no  real  title.  For  if,  on 
tender  of  the  purchase-money  or  compensation  awarded,  the  party  "neglect 
or  fail  to  make  out  a  title  to  such  lands,  or  to  the  interest  therein  claimed  by 
him,  to  the  satisfaction  of  the  promoters  of  the  undertaking,"  the  latter  may 
"deposit  the  purchase-money  or  compensation  payable  in  respect  of  such 
lands,  or  any  interest  therein  in  the  Bank  in  the  name  of  the  Accountant- 
general,"  &c,  "to  be  placed  there  to  the  credit  of  the  parties  *inte- 
L  -J  rested  in  such  lands,  (describing  them  as  far  as  the  promoters  of  the 
undertaking  can  do,)  subject  to  the  control  and  disposition"  of  the  Court  of 
Equity.(ft) 

This  course  relieves  the  promoters  from  deciding  any  question  of  title, 
for  after  such  deposit,  on  executing  a  certain  deed  poll,  "all  the  estate  and 
interest  in  such  lands  of  the  parties  for  whose  use  and  in  respect  whereof 
such  purchase-money  or  compensation  shall  have  been  deposited,  shall  vest 
absolutely  in  the  promoters  of  the  undertaking,  and  as  against  such  parties 
they  shall  be  entitled  to  immediate  possession  of  such  lands."  [s.  77.] 

Under  somewhat  similar  provisions  in  a  Railway  Act,  a  leasehold  pro- 
perty, professed  to  be  sold  by  the  lessee,  was  held  in  equity  to  vest  in  the 
railway  company,  although  a  party  claimed  as  under-tenant  to  be  entitled 
to  an  apportioned  part  of  theprice,  and  the  court  directed  an  issue  as  to  his 
interest  and  the  proportionate  value  of  it.(c) 

Under  the  Lands  Clauses  Act  the  parlies  interested  may  try  the  question 
of  title  in  equity,  for  on  petition  of  any  party  making  claim  to  the  money 
deposited,  or  to  the  lands  in  respect  of  which  it  is  deposited,  or  any  interest 
in  the  same,  the  court  may  order  the  money  to  be  invested  in  the  funds, 
or  may  order  distribution  thereof,  or  payment  of  the  dividends  thereof, 
^according  to  the  respective  estates,  titles,  or  interests  of  the  parties 
L         J  making  claim  to  such  money  or  lands. (d\ 

(b)  S.  76.  "If  the  owner  of  any  such  lands  purchased  or  taken  by  the  promoters  of  the 
undertaking,  or  of  any  interest  therein,  on  tender  of  the  purchase-money  or  compensation, 
cither  agreed  or  awarded  to  be  paid  in  respect  thereof,  refuse  to  accept  the  same,  or 
neglect  or  fail  to  make  out  a  title  to  such  lands  or  to  the  interest  therein  claimed  by  him, 
to  the  satisfaction  of  the  promoters  of  the  undertaking,  or  if  he  refuse  to  conveyor  release 
such  lands  as  directed  by  the  promoters  of  the  undertaking,  or  if  any  such  owner  be 
absent  from  the  kingdom,  or  cannot  after  diligent  inquiry  be  found,  or  fail  to  appear  on 
the  inquiry  before  a  jury,  as  herein  provided  for,  it  shall  be  lawful  for  the  promoters  of 
the  undertaking  to  deposit  the  purchase-money  or  compensation  payable  in  respect  of  such 
lands  or  any  interest  therein,  in  the  Bank,  in  the  name  and  with  the  privity  of  the 
Accountant-general  of  the  Court  of  Chancery  in  England,  or  the  Court  of  Exchequer  in 
Ireland,  to  be  placed,  except  in  the  cases  herein  otherwise  provided  for,  to  his  account 
there,  to  the  en  dit  of  the  parties  interested  in  such  lands,  (describing  them,  so  far  as  the 
promoters  of  the  undertaking  can  do,)  subject  to  the  control  and  disposition  ot  the  said 

court." 

<rt  I    lauchaud,  Ex  parte,  .1  Y.  &  C.  721.     Si     as  to  tenant  for  a  term  of  years  selling 

thi    >     i     rnistal  e.    Jone  i,  Ex  parte,  ■!  Y.  &  < '.  466. 

(d)  B.  78.  "  Upon  the  application,  by  petition,  of  any  party  making  claim  to  the  money 

La    last  aforesaid,  or  any  part  thereof,  or  to  the  lands  in  respect  whereof  the 

hull  have  b<  i  n  bo  di  po  iti  d,  oi  any  part  of  such  lands,  or  any  interest  in  the.  same, 

the  laid  Court  of  Chancery  in  England,  or  the  Court  of  Exchequer  in  Inland,  may,  in  a 
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The  result  of  these  observations  seems  to  lead  to  the  inference,  that  it  is 
not  the  arbitrators'  province  to  decide  whether  a  party  interested  in  the 
lands  be  entitled  to  compensation  in  respect  of  the  right  claimed,  but  only 
to  assess  the  amount  of  purchase  money  and  compensation  due  in  respect 
of  the  right  claimed  ;  and  that,  at  all  events,  the  filter  course  for  the  arbi- 
trators to  pursue  is  to  make  such  assessment. (e) 

In  estimating  the  amount  of  damages  arising  from  severance,  and  other 
injuries  from  the  execution  of  the  works,  it  is  presumed  that  the  arbitrators 
should  not,  in  the  case  of  a  railway,  treat  it  as  one  of  total  severance,  but 
should  remember  that  by  "The  Railways  Clauses  Consolidation  Act,  1845," 
the  company  are  bound  to  make  such  means  of  communication  between  the 
severed  lands,  and  to  provide  such  drains  and  watering  places  for  cattle,  to 
remedy  the  inconveniences  caused  by  the  railway,  as,  in  case  of  dispute, 
two  justices  shall  appoint. {f} 

It  is  advisable  that  the  award  should  recite  all  those  facts  which  are 
necessary  to  give  the  arbitrators  jurisdiction.  It  should,  therefore,  shortly 
allege  the  right  of  the  promoters  of  the  undertaking  under  their  Act  to  take 
the  lands  in  question,  their  notice  to  the  party  offering  to  treat  for  the  pur- 
chase of  his  interest,  the  claim  by  the  party  for  compensation,  the  statement 
of   the    nature   of  his   interest,   the   disagreement   ^respecting   the  -. 

amount  of  compensation,  the  demand  by  the  party  to  have  the  mat-  L  -* 
ter  settled  by  arbitration,  the  appointment  of  the  arbitrators  and  umpire,  the 
delivery  to  them  of  such  appointments,  and  the  making  and  subscribing  by 
them  of  the  declaration  required  by  the  Act,  before  entering  on  the  matters 
referred.  The  arbitrators  are  also  recommended  to  state  that  in  calculating 
the  compensation  they  have  had  regard  to  the  principles  prescribed  by  the 
statute  for  assessing  the  amount. 

A  mis-description  or  variance  in  the  statement  of  the  subject-matter  on 
which  they  profess  to  award  is  a  serious  error.  Thus,  if  they  be  appointed 
to  ascertain  the  amount  of  compensation  to  be  paid  to  a  party  for  his  interest 
in  the  land  required  by  the  promoters,  and  they  award  in  terms  respecting 
the  value  of  the  land,  grave  questions  may  be  raised  respecting  the  validity 
of  their  decision. («•) 

The  award  must  be  in  writing,  and  is  to  be  delivered  to  the  promoters  ; 
and  the  latter,  on  demand,  at  their  own  expense,  are  to  furnish  the  other 
party  with  a  copy.(/t) 

The  declarations  made  and  subscribed  by  the  arbitrators  or  umpire  before 
entering  upon  the  matters  referred,  must  be  annexed  to  the  award  when 
made.(i) 

summary  way,  as  to  such  court,  shall  seem  fit,  order  such  money  to  be  laid  out  or  invested 
in  the  public  funds,  or  may  order  distribution  tbereof  or  payment  of  the  dividends  thereof, 
according  to  the  respective  estates,  titles,  or  interests  of  the  parlies  making  claim  to  such 
money  or  lands,  or  any  part  thereof,  and  may  make  such  other  order  in  the  premises  as  to 
such  court  shall  seem  fit." 

(e)  See  Walker  v.  London  and  Blackwall  Railway  Company,  3  Q.  B.  744.  See  also 
Bradshaw,  Ex  parte,  Q.  B.,  June  2,  1348,  stated  fully,  p.  332. 

(/)  8  &  9  Vict.  c.  20,  s.  G8— 75.  Manning  v.  Eastern  Counties  Railway  Comp.,  12  M. 
&  W.  237. 

(g)  See  Barker  v.  North  Staffordshire  Railway  Company,  12  Jur.  324. 

(h)  8  &  9  Vict.  c.  18,  s.  35.  (i)  8  &.  9  Vict.  c.  18,  s.  33. 
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"No  award  made  with  respect  to  any  question  referred  to  arbitration, 
under  the  provisions  of  this  or  the  special  Act,  shall  be  set  aside  for  irregu- 
larity or  error  in  matter  of  form."(A-) 

As  the  following  case  throws  considerable  light  upon  the  duty  of  arbitra- 
tors under  the  Act,  it  is  given  at  some  length. 

A  railway  company  sent  a  notice,  in  writing,  to  a  person  named  Brad- 
shaw,  stating  that  they  required  for  the  purposes  of  their  railway,  and  were 
willing  to  treat  for  the  purchase  of  certain  lands  and  premises  specified  in 
the  schedule  to  the  notice,  and  they  required  him  to  state  the  nature  of  his 
r#oqq-i  estate  and  interest  in  them,  as  well  as  the  amount  of  his  *claim  for 
L  -*  compensation.  In  the  schedule  they  described  Bradshaw  as  the 
owner  or  reputed  owner  of  the  premises  to  be  taken,  and  one  Low  as  occu- 
pier of  part,  and  one  Baum  as  lessee  and  occupier  of  the  remainder. 

Bradshaw  accordingly  filling  up  a  printed  form  given  him  by  the  com- 
pany, sent  in  his  claim  for  a  large  amount,  and  under  the  head,  "nature 
of  interest,"  he  wrote  the  words  «  fee  simple  in  possession."  He  did  not  in 
any  part  of  the  document  allude  to  the  fact  that  any  part  of  the  land  was 
under  lease,  except  so  far  that  he  claimed  "  as  the  value  of  the  manor- 
house,"  &c,  "described  by  the  No.  9  in  such  notice,  and  in  the  occupa- 
tion of  John  Baum,  £1,500." 

In  the  appointment  of  an  arbitrator  on  his  part,  he  specified  that  the 
matter  on  which  the  arbitrator  had  to  award  was  as  follows:  "To  settle 
the  compensation  to  be  paid  to  me  by  the  said  company  for  the  fee  sim- 
ple in  possession  of  and  in  the  lands,"  &c,  "in  the  occupation  of 
John  Low  described  in  the  said  notice,  the  manor-house,"  &c,  "  in  the 
occupation  of  John  Baum,  which  said  manor-house,"  &c,  "  are  subject  to  a 
lease  thereof  granted  to  Baum  for  a  term  of  years  that  will  expire  in 
Michaelmas,  1850,  at  the  yearly  rent  of  £34,  all  which  premises  are 
described  or  referred  to  in  my  aforesaid  claim  ;  and  for  injury  and  damage 
by  reason  of  the  severance  of  my  said  land  ;  and  for  all  other  injury, 
damage,  costs,  charges,  and  expenses,  mentioned  and  detailed  in  my  claim 
hereinbefore  recited." 

The  company  appointed  their  arbitrator  to  assess  the  compensation  to  be 
paid  to  Bradshaw,  "for  his  interest  in  the  lands  and  hereditaments  speci- 
fied in  the  schedule,"  (which  agreed  with  the  original  notice,)  "  hereunder 
written,  and  for  the  damage  to  be  sustained  by  the  said  W.  Bradshaw  by 
reason  of  the  execution  of  the  works  of  the  said  railway." 

The  arbitrators  not  making  any  award,  the  umpire  awarded  in  the  fol- 
lowing terms  : — "  I  do  award,  decide,  and  determine,  that  the  amount  or 
sum  of  money  to  be  paid  by  the  said  company  to  the  said  William  Brad- 
shaw, his  heirs,  executors,  administrators,  and  assigns,  as  and  for  and  by 
#  ..  *way  of  compensation  and  consideration  money  for  the  absolute 
L  -•  purchase  of  the  fee  simple  in  possession,  free  from  incumbrances 
(save  and  except  the  tithe  computation  rent  charge,)  of  all  those  pieces  or  par- 
cels of  land,  hereditaments,  and  premises  so  agreed  to  be  purchased  as  afore- 
said, and  particularly  mentioned  and  described  in  the  said  schedule(Z)  here- 

(k)  8  &!)  Vict.  c.  18,  s.  37. 

(/)  The  schedule  merely  described  the  property,  but  said  nothing  about  the  occupation 
or  tenancy. 
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underwritten,  and  numbered  respectively,  1,3,  4, 8,9,  and  10, on  the  said  plan 
hereunto  annexed  and  coloured  red,  and  aUo  for  the  purchase  of  all  and 
and  every  estate,  right,  share  and  interest  of  him  the  said  W.  Bradshaw, 
and  his  heirs,  executors,  administrators,  or  assigns,  in,  upon,  or  affecting 
the  said  lands,  hereditaments,  and  premises,  or  any  part  thereof,  and  also 
for  the  immediate  possession  thereof,  and  also  as  and  for  compensation  for 
all  damage  sustained  by  the  said  W.  Bradshaw  by  reason  of  the  severing 
of  the  said  lands,  hereditaments,  and  premises  hereinbefore  described  from 
the  other  lands,  hereditaments,  and  premises  of  the  said  W.  Bradshaw,  or 
otherwise  injuriously  affecting  such  other  lands,  hereditaments,  and  pre- 
mises, shall  be  the  sum  of  £2,560  of  lawful  money  of  Great  Britain,  the 
same  being  in  my  judgment  the  fair,  just,  and  reasonable  value  of  the  said 
lands,  hereditaments  and  premises." 

Bradshaw  being  dissatisfied  with  the  award,  applied  to  the  Court  of 
Queen's  Bench  to  set  it  aside  on  various  grounds  :  Firstly,  that  the  umpire 
had  awarded  the  price  to  be  paid  for  the  lands  and  the  damage  by  severance, 
&c,  in  one  sum.  Secondly,  That  he  had  awarded  a  sum  for  the  value  of  the 
land,  and  for  the  immediate  possession  thereof:  whereas  it  appeared  by  the 
claim,  that  the  claimant  had  not  possession,  and  could  not  give  immediate  pos- 
session. Thirdly,  That  the  umpire  had  exceeded  his  authority  in  awarding  a 
sum  to  be  paid  for  the  immediate  possession  of  the  land.  The  court,  how- 
ever, held  the  award  to  be  good,  giving  judgment  as  to  these  objections  in 
the  following  terms  : — "In  this  case  several  objections  were  made  against 
the  award  of  *lhe  umpire.  First,  that  one  sum  was  awarded  for  p^oo^-i 
damages  and  price  instead  of  a  separate  sum  on  each  account.  The  L 
answer  is,  that  in  respect  of  arbitrations  there  is  no  requirement  in  the 
statute  for  separate  assessments,  and  that  in  respect  to  verdicts  upon  inqui- 
sitions, such  requirements  as  are  in  section  49  of  the  present  statute  are 
directory,  and  not  conditional.  In  re  London  and  Greenwich  Railway 
Company, (m)  Corrigal  v.  London  and  Blackwall  Railway  Company. (n) 
Secondly  and  thirdly,  that  the  award  assumes  the  claimant  to  be  in  posses- 
sion. The  answer  is,  such  assumption,  if  actually  made,  is  in  his  favour 
and  to  his  advantage,  and  therefore  no  matter  of  complaint  for  him.  But 
it  does  not  appear  clearly  that  such  assumption  was  made.  The  expres- 
sion, "  fee  simple  in  possession,"  in  the  claim,  is  used  in  contradistinction 
to  fee  simple  in  the  reversion  or  remainder.  The  compensation  given  can 
only  be  taken  to  be  in  respect  of  what  was  claimed,  and  if  the  tenants 
have  any  claim  in  respect  of  the  actual  possession  of  the  land,  their  remedy 
is  against  the  company,  and  not  against  the  owner  of  the  fee."(oj 

(m)  2A.&E.  678.  (n)  5  M.  &  G.  213. 

Co)  Bradshaw  v.  East  &  West  India  Docks  &,  and  Birmingham  Junction  Railway 
Comp.  Q  B.,  June  2,  1848. 

The  N.  S.  Railway  Company  gave  notice  to  certain  trustees  that  they  required  certain 
lands  for  the  purposes  of  their  railway.  The  trustees  wrote  in  answer,  stating, l  We 
hereby  jrive  you  notice  that  we  have  and  claim  an  estate  and  interest  in  certain  copyhold 
lands,'  [the  lands  specified,]  'and  that  \vc  claim  compensation  I'or  the  said  lands  and  here- 
ditaments,' [specifying  the  amount  ;]  '  and  we  do  lierchy  signify  our  desire  to  have  the 
same  compensation  settled  by  arbitration,  and  we  do  hereby  nominate  and  appoint  A.  B. 
one  of  the  arbitrators  in  the  premises,'  &c.  In  the  appointment  of  an  arbitrator  by  the 
company  the  question  referred  was  stated  to  be  "as  to  the  amount  of  compensation  to  be 
paid  by  the  said  Company  for  the  purchase  of  the  said  lands  and  hereditaments,  or  of  the 
interest  of  the  said  [the  trustees,]  or  of  the  interest  of  any  other  person  or  persons'  which 
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[*336]  CHAPTER   VI. 

THE  DUTY  OF  THE  ARBITRATOR  IN  AWARDING  ON  THE  CAUSE 
OR  SUIT  REFERRED. 

A  very  important  branch  of  the  arbitrator's  duty  consists  in  his  deter- 
mining by  his  award  actions  of  law  and  suits  in  equity.  As  these  are 
referred  at  different  stages,  and  subject  to  varying  conditions,  what  is  a 
sufficient  determination  under  one  submission  will  often  be  inadequate 
under  another. 

In  this  chapter,  therefore,  it  is  attempted  to  collect  how  the  arbitrator  may 
best  award  on  an  action  or  suit  according  to  the  particular  case  referred. 
The  first  section  points  out  shortly  the  modes  of  disposing  of  an  action 
without  deciding  it,  when  the  submission  (which  is  rarely  the  case)  permits 
such  a  course.  The  second  section  shows  the  duty  of  deciding  the  action 
in  favour  of  the  party  entitled  to  succeed,  and  of  awarding  on  every  issue 
joined  in  the  cause,  when  the  costs  of  the  cause  abide  the  event  of  the 
award.  In  the  third  section  an  investigation  is  made  of  the  power  of  the 
arbitrator  to  direct  a  verdict  to  be  entered  in  the  action,  of  the  manner  in 
which,  when  empowered,  he  should  perform  his  duty  in  this  respect,  and 
of  the  consequences  of  directing  such  an  entry  without  authority.  The 
duty  of  the  arbitrator  in  awarding  damages  is  laid  down  in  section  four: 
r#nq7l  while  ^section  five  examines  under  what  circumstances  the  arbitrator 
L  J  may  direct  judgment  to  be  entered  or  arrested,  or  decide  on  the 
plaintiff's  right  to  judgment  non  obstante  veredicto.  The  sixth  and  last 
section  treats  of  the  determination  of  a  suit  in  equity. 

the  trustees  were  enabled  to  sell,  and  also  for  damag-e,  &c.  Before  the  arbitrators,  a  third 
party  claimed  compensation  from  the  company  as  lessee  for  a  term  of  years  of  the  lands 
in  question.  The  umpire  awarded,  that  '  18G1Z.  2s.  &d.  is  the  value,  and  shall  be  paid  by 
the  N.  S.  R.  Company  to  [the  trustees],  as  such  trustees  as  aforesaid,  for  the  purchase 
of  the  fee  simple  in  possession  free  from  incumbrances  of  and  in  the  said  copyhold  lands,' 
&c.  He  also  awarded  a  further  sum  for  severance  and  damage.  It  was  objected,  that 
the  anointment  of  the  arbitrator  by  the  trustees  was  defective  under  the  statute  ;  that  the 
award  did  not  state  the  amount  of  the  compensation  to  be  paid  for  the  interest  of  the 
trustees;  and  that  there  were  no  means  of  ascertaining-  how  much  of  the  sum  awarded 
for  the  (be  simple  was  to  be  paid  in  respect  of  the  lessee's  interest,  and  how  much  for  that  of 
the  trustees.  The  court  considering  tlie  validity  of  the  award  only  doubtful,  refused  to  set 
it  aside,  and  observe  d  that  though  the  submission  was  not  according  to  (lie  statute,  and 
though  the  umpire  had  not  decided  rightly  on  t  be  question  of  the  fee  simple,  the  award  might 
possibly  be  binding  by  reason  of  the  conduct  of  the  parties  amounting  to  a  parol  submission. 
Nortli  Staffordshire  Rail.  Com.  &  Landor,  In  re,  May,  4,  1848 ;  17  L.  J.,  Exeh.,  Dec. 
350. 

Where  a  landowner  claims  compensation  not  only  for  the  land  required  by  the  Rail* 
way  Company,  but  also  for  other  small  parcels  of  land  which  the  company  are  bound  to 
purchase  al  his  request,  and  appoints  his  arbitrator  to  assess  it;  and  the  company  appoint 
their  arbitrator  to  assess  the  compensation  only  as  to  the  lands  required  by  them,  an 
award  awarding  one  gross  sum  stated  to  be  for  the  value  of  the  lands  required  by  the 
company,  and  of  the  small  parcels  which  the  landowner  calls  on  them  to  purchase,  is  bad 
under  the  statute,  though  the  court  will  not  sol  it  aside,  if  it  is  doubtful  whether  by  rcfer- 
once  to  the  conduct  of  the  parties  it  may  not  be  sustained.  North  Staffordshire  Railway 
Company  &.  Wood,  In  re,  May  4,  1848;  17  L.J.,  Exch.,  354. 
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SECTION  I. 

OF    DISPOSING    OF    THE    CAUSE    WITHOUT    DECIDING    IT. 

When  the  terms  of  the  submission  are  such  that  the  award  will  be  final 
and  certain,  without  showing  in  whose  favour  the  cause  referred  is  decided, 
(though  that  is  rarely  the  case,  and  never  when  costs  abide  the  event  of  the 
cause,)  it  is  sufficient  if  the  arbitrator  somehow  dispose  of  the  cause 
absolutely. 

It  has  been  decided  by  the  courts  of  common  law  that  an  award  that  all 
suits  now  pending  between  the  parlies  shall  cease  is  a  final  determination 
uf  the  suits,  for  the  meaning  of  such  an  award  is,  not  that  the  party  shall 
be  non-suited  or  give  over  and  begin  again,  but  that  the  suit  should  cease 
absolutely  for  ever,  so  that  the  right  itself  is  gone  because  the  remedy  is 
quite  taken  away,  for  if  the  suit  fail  the  party  has  no  remedy  to  come  at 
his  right. («)  In  one  instance,  however,  in  an  old  case,  a  direction  that  all 
manner  of  proceedings,  if  any,  depending  at  law  should  be  no  further  pro- 
secuted, was  held  not  to  be  final,  or  to  prevent  the  plaintiff  from  bringing  a 
suit,  if  he  had  not  brought  one,  or  if  he  had,  from  discontinuing  that  which 
he  had  brought  and  bringing  a  new  one. (b) 

*An  award  of  a  nonsuit  is  not  a  good  determination  of  the  cause,    * 
for  in  its  nature  it  is  not  final. (c)  L  d^yJ 

Where  a  cause  and  all  matters  in  difference  were  referred,  and  the  arbi- 
trator was  empowered  to  direct  a  verdict  or  a  nonsuit  to  be  entered,  and  the 
award  did  not  decide  the  matters  in  the  cause  otherwise  than  by  directing 
that  the  verdict  entered  for  the  plaintiff  should  be  vacated  and  a  nonsuit 
entered,  this  award  was  held  bad,  (Parke,  B.,  dissentiente,)  as  not  finally 
determining  the  matters  in  difference  in  the  cause  ;  for  it  was  considered 
by  the  rest  of  the  court  that  the  arbitrator  ought  to  have  expressly  decided 
on  the  matters  in  difference  in  the  cause,  and  that  the  power  to  enter  a  non- 
suit was  given  merely  to  enable  him  to  dispose  of  the  record,  that  thouo-h  a 
verdict  decides  the  matters  in  difference  in  the  cause,  a  nonsuit  does  not, 
or  prevent  a  fresh  action  for  the  same  matter:  Park,  B.,  however, 
held  that  the  directing  a  nonsuit  was  sufficiently  final,  as  it  was  a  determi- 
nation of  the  cause  in  the  manner  the  parties  themselves  had  stipu- 
lated.^) 

An  award  that  each  party  should  pay  his  costs  of  certain  actions,  and 
that  the  actions  be  discontinued,  has  been  held  final  and  good,  and  in  effect 
an  award  of  a  stet  processus. (p) 

(a)  Simon  v.  Gavil,  1  Salk.  74 ;  Knight  v.  Burton,  1  Salk.  75. 

(6)  Tipping  v.  Smith,  2  Stra.  1024.  (c)  Knight  v.  Burton,  1  Salk.  75. 

(d)  Wild  v.  Holt,  9  M.  &  W.  161. 

(e)  Blanchard  v.  Lilly,  9  East,  497 ;  Gray  v.  Gray,  Cro.  Jac.  525. 
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[*339]  *SECTION  II. 

OF    AWARDING    ON    THE    CAUSE    WHEN    COSTS    ABIDE    THE    EVENT. 

I.  The  arbitrator  must  decide  the  cause  when  costs  abide  the  event.'] — 
The  common  provision  that  the  costs  of  the  cause  are  to  abide  the  event 
imposes  on  the  arbitrator  the  necessity  of  peculiar  strictness  in  properly 
deciding  the  cause  in  his  award. 

If  by  the  submission  the  costs  of  the  cause  are  to  abide  the  event  as  to 
the  cause,  the  arbitrator  must  determine  the  cause  in  favour  of  one  party 
or  the  other,  and  not  merely  dispose  of  it ;  so  that  he  will  not  be  justified  in 
awarding  a  stet  processus,  because  by  so  doing  he  would  be  exercising  a 
discretion  as  to  the  costs,  over  which  he  has  no  control :  for  the  awarding  a 
stet  processus  prevents  either  party  having  the  costs,  as  they  are  to  abide 
the  legal  event,  and  there  is  no  legal  event  of  the  cause  on  which  they  can 
be  taxed  when  there  is  no  decision  in  favour  of  either  party. («) 

If,  however,  the  arbitrator  decide  all  the  issues,  and  then  direct  that  no 
further  proceedings  shall  be  taken  in  the  action,  though  this  award  of  a  stet 
processus  be  void  as  an  excess  of  authority,  yet  it  will  not  vitiate  the 
award,  as  there  being  a  decision  on  the  issues  there  is  a  legal  event  on 
which  the  officer  of  the  court  can  tax  the  costs. (&)  So  on  the  reference  of 
an  action  of  trover  to  which  the  defendant  had  pleaded  not  guilty  and  not 
possessed,  where  the  costs  were  to  abide  the  event,  and  the  arbitrator 
awarded  that  the  cause  should  cease  and  be  no  further  prosecuted,  and  that 
the  defendant  should  pay  a  certain  sum  to  the  plaintiff,  Erie,  J.,  held  that 
the  event  was  sufficiently  determined. (c) 

_  *Merely  directing  the  action  to  cease,  either  wholly  or  partially, 
L  J  is  insufficient.  Thus  where  the  arbitrator  found  that  the  plaintiff 
had  good  cause  of  action  on  five  out  of  eight  counts,  and  ordered  that  the 
defendant  should  pay  certain  damages,  and  that  no  further  proceedings 
should  be  had  in  the  action,  it  was  held  that  as  there  was  no  award  as  to 
three  counts,  and  no  event  to  authorize  the  taxation  of  costs  on  those  counts, 
that  consequently  no  part  of  the  award  could  stand. (d)  But  where  the 
declaration  contained  eleven  special  counts  for  negligence,  and  also  common 
counts  for  money  paid,  and  there  was  a  plea  of  the  general  issue,  and  the 
arbitrator  found  that  the  plaintiff  had  good  cause  of  action  for  a  specified 
sum,  and  directed  a  verdict  to  be  entered  for  that  sum,  the  award  was  con- 
sidered sufficient,  as  a  finding  on  all  the  counts. (e) 

Directing  that  an  action  of  replevin  should  cease  and  be  no  further  pro- 
secuted, that  the  rent  agreed  on  was  .£14,  and  that  £G  was  due  for  such 
rent  at  the  time  of  the  distress  complained  of,  was  not  considered  a  sufficient 
determination  of  the  action   in   the   defendant's  favour;  since  the  rent  for 

(a)  Hunt  v.  Hunt,  F>  Dowl.  4 12 ;  Norris  v.  Daniel,  10  Hirtfr.  Wl ;  Tinnmingr  v.  Fcarnlcy, 
In  re,  5  B,  &  Ad.  403.  (b)  Ward  v.  Hall,  'J  Dowl.  G10. 

(r.)  Hobaon  v.  Stewart,  16  L.  J.,  Q.  P..  145;  S.  C.  4  D.  &•  L.  589. 
{d)  Norriav.  Daniel,  10  Binjr.  507. 
(p)  Dicaa  v.  Jay,  5  liing.  281 ;  Gisbornc  v.  Hart,  5  M.  &.  W.  50. 
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which  the  defendant  avowed  might  have  been  a  different  rent  from  that 
awarded  due,  and  so  the  award  as  to  the  rent  was  not  necessarily  a  decision 
of  the  avowry  in  the  defendant's  favour. (f\ 

II.  What  a  sufficient  decision  before  the  nciv  rules  for  faxing  costs.'] — It 
was  sufficient,  before  the  late  regulations  in  the  courts  of  law  about  taxing 
the  costs  of  particular  issues  for  the  parly  who  succeeds  on  them,  if  looking 
to  the  whole  award,  though  there  was  no  express  termination  of  the  cause, 
the  court  could  see  that  the  cause  was  determined  in  favour  of  either  party, 
so  as  to  make  an  event  on  which  costs  could  be  taxed. 

Thus,  on  a  reference  of  all  matters  in  difference,  including  *an  f  .^ 
action  by  a  landlord  against  his  tenant  for  breach  of  covenants  in  a  L 
lease,  the  award  awarding  that  the  plaintiff  had  no  claim  or  demand  on  the 
defendant  on  account  of  any  alleged  breaches  of  covenant  or  otherwise,  and 
that  the  defendant  had  no  claim  on  the  plaintiff,  was  held  to  be  a  final  deci- 
sion and  good.(g-)  On  a  reference  of  a  cause  and  all  matters  in  difference, 
an  award  that  "nothing  is  due  to  the  plaintiff"  has  been  held  a  sufficient 
finding  that  the  plaintiff"  has  no  right  to  recover  in  the  action  referred. (A) 

An  action  for  a  nuisance,  to  which  a  plea  of  the  general  issue  was  plead- 
ed, (before  the  new  rules  for  pleading,)  was  referred,  the  costs  to  abide  the 
event:  the  arbitrator  awarded  t hat  the  plaintiff  had  not  proved  that  the 
defendant  was  the  cause  of  the  injury,  and  that  the  verdict  taken  for  the 
plaintiff  should  be  set  aside  and  a  nonsuit  entered  ;  but  he  also  ordered  that 
the  defendant  should  remove  the  nuisance  within  a  month.  This  was  held 
to  be  substantially  a  finding  in  favour  of  the  defendant,  and  to  entitle  him  to 
the  costs  of  all  witnesses  that  could  be  material  to  him  for  any  defence  under 
the  general  issue. (i) 

An  award  in  an  action  (in  which  £10  hod  been  paid  into  court)  that  the 
plaintiff  had  no  cause  of  action  except  for  £10  lent  by  him  to  the  defendant's 
wife  when  sole,  and  which  had  been  brought  into  court,  is  an  award  in 
favour  of  the  defendant,  and  determines  the  event  as  to  costs. (fc) 

On  the  reference  of  an  action  of  ejectment  before  trial  the  submission  pro- 
vided that  if  the  arbitrator  should  award  that  the  plaintiff  had  any  cause  of 
action,  he  should  have  costs  as  in  a  court  of  law  :  the  award  directed  the 
defendant  to  give  up  the  premises  to  the  plaintiff,  to  pay  the  costs  of  the 
action,  and  to  pay  a  specified  sum  for  the  loss  of  rent  during  the  time  he 
held  over:  the  court  considered  this  direction  a  sufficient  decision,  and  en- 
forced payment  of  the  sum  and  costs  by  attachment,  although  the  arbitrator 
had  not  in  *lerms  awarded  that  the  plaintiff  had  any  cause  of  r^^d9-, 
action. (/)  L        J 

III.  Deciding  cause  referred  before  plea  since  the  new  rules  as  to  costs.] 
— When  a  cause  is  referred  before  plea,  notwithstanding  the  declaration 
contains  several  counts,  the  arbitrator  is  not  bound  by  the  recent  rules  for 
taxing  the  costs  of  the  separate  issues  in  favour  of  the  parly  successful  on 

(f)  Lecminjr  v.  Fcarnlcy,  In  re,  5  B.  &  Ad.  403. 

(g-)  Jackson  v.  Yabsley,  5  B.  &  A.  818.  (/*)  Dickins  v.  Jarvis,  5  B.  &  C.  528. 

(i)  Radcliffc  v.  Hall,  3  Dowl.  802.  (k)  Dawson  v.  Garrett,  .2  Dovvl.  624. 

(/)  Doe  d.  Williams  v.  Richardson,  8  Taunt.  697. 
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each  respectively(m)  to  find  specifically  on  each  count,  though  the  costs  of 
the  cause  abide  the  event,  for  before  plea  pleaded  it  is  impossible  to  say 
what  the  issues  will  be.(n)  It  is  sufficient  if  he  decide  in  whose  favour  the 
cause  is  determined. 

Thus,  an  action  of  trespass,  in  which  the  declaration  had  been  delivered, 
and  an  action  of  assumpsit,  in  which  a  writ  only  had  been  issued  by  the 
same  plaintiff  against  the  same  defendant,  having  been  referred  with  all 
matters  in  difference  ;  although  it  was  objected  that  the  award,  which  order- 
ed that  all  proceedings  in  the  cause  should  cease  and  be  no  further  prose- 
cuted, and  that  the  defendant  should  pay  the  plaintiff  a  sum  of  money  »  in 
full  of  all  demands  in  the  said  causes,"  was  not  final,  as  it  did  not  deter- 
mine the  causes,  but  only  decided  that  on  the  whole  the  plaintiff  was  entitled 
to  a  balance,  and  did  not  show  any  event  on  which  the  costs  of  the  causes 
could  be  ascertained  ;  the  court  held  the  award  good  as  amounting  to  a 
determination  of  both  causes  in  favour  of  the  plaintiff;  as  they  would  rea- 
sonably import  that  the  plaintiff  was  entitled  to  recover  something  in  each  of 
the  actions,  and  that  it  was  not  necessary  to  specify  how  much  the  plaintiff 
was  entitled  to  in  each.(o) 

So  where  an  action  to  recover  a  sum  alleged  to  be  due  on  a  balance  of 
.,  -,  accounts  was  referred  with  all  matters  in  difference  after  appear- 
L  J  ance,  (the  defendant  claiming  a  set-off  *exceeding  the  plaintiff's 
claim,)  and  the  arbitrators  awarded  that  the  action  should  cease  and  be  no 
further  prosecuted,  that  on  the  balance  of  accounts  a  certain  sum  was  due 
from  the  plaintiff  to  the  defendant  which  the}'-  directed  the  plaintiff  to  pay, 
the  court,  though  deeming  it  incumbent  on  the  arbitrators  to  show  in  whose 
favour  the  suit  was  determined,  as  well  as  to  pronounce  who  was  entitled 
on  the  balance  of  the  accounts,  held  that  the  award  was  final,  since  the  arbi- 
trators had  in  fact  determined  the  action  in  favour  of  the  defendant  by 
directing  the  action  to  cease,  and  awarding  that  on  the  balance  of  the  ac- 
counts there  was  a  sum  due  to  the  defendant. (/j) 

When  a  cause  is  referred  before  plea,  and  the  arbitrator  has  no  power  to 
order  a  verdict  to  be  entered,  the  legal  and  proper  form  of  deciding  the 
action,  if  in  favour  of  the  plaintiff,  is,  to  award  that  the  plaintiff  has  a  good 
cause  of  action  against  the  defendant,  and  then  to  assess  and  direct  payment 
of  the  amount  to  which  the  plainliffis  entitled  in  respect  of  the  same  ;  if  in 
favour  of  the  defendant,  to  award  that  the  plaintiff  has  no  cause  of  action 
against  the  defendant. (y) 

IV.  Aivarding  on  the  issues  since  the  new  rules  as  to  costs.'] — When  a 
cause  is  referred  after  issue  joined,  and  the  costs  of  the  cause  are  to  abide 
the  event  of  the  award,  it  is  incumbent  on  the  arbitrator,  whether  he  has  to 
make  an  award  or  only  a  certificate,  either  to  dispose  specifically  of  each 
issue,  or  so  to  adjudicate  that  it  can  be  clearly  inferred  from  the  award  or 
certificate  in  which  way  each  of  the  issues   has  been  determined,  so  as  to 

(m)  1  Reg.  Gen.,  II.  T.  2  W.  IV.  r.  74  ;3B.&  Ad.  385. 

(n)  Itearup  v.  Peacock,  2  D.  &  L.  850.         (o)  Wynne  v.  Edwards,  12  M.  &  W.  708. 

( p)  Bardie;  v.  Steer,  4  Dowl.  423  ;  S.  C.  2  C.  M.  &  R.  327  ;  Harding  v.  Forshaw,  1  M. 
&  W.  415. 

(g)  Eardley  v.  Steer,  2  C.  M.  &  R,  327 ;  S.  C.  4  Dowl.  423  ;  Harding  v.  Forshaw,  1  M. 
&  W.  415. 
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enable  the  officer  of  the  court  to  tax  the  costs  for  the  party  in  whose  favour 
each  issue  respectively  has  been  found. (/•) 

*This  necessity  of  determining  each  issue,  although  the  substan-  r#nAA-\ 
tial  merits  have  been  previously  fully  disposed  of,  arises  from  a  rule  L  -* 
of  court,  which  provides  that  "no  costs  shall  be  allowed  on  taxation  to  a 
plaintiff,  on  any  counts  or  issues  upon  which  he  has  not  succeeded  ;  and 
the  costs  of  all  issues  found  for  the  defendant  shall  be  deducted  from  the 
plaintiff's  costs. "(s)  It  will  here  be  seen  that  unless  the  arbitrator  find  dis- 
tinctly on  each  issue,  there  is  no  legal  event  to  authorize  the  taxation  of 
costs,  in  accordance  with  the  above  rule.(/) 

In  one  instance,  the  Court  of  Exchequer  decided  that  where  a  finding  on 
specific  issues  was  material  only  with  respect  to  costs,  an  award  was  not  to 
be  set  aside  for  the  omission  to  determine  each  issue,  unless  the  arbitrator 
had  been  requested  distinctly  to  find  on  each.(?<)  The  propriety  of  that 
decision  has,  however,  been  gravely  doubted  in  one  instance, (a?)  and  in  ano- 
ther entirely  denied,  on  the  ground  that  when  the  submission  places  the 
very  point  under  the  arbitrator's  view,  neither  notice  or  request  is  necessary 
to  make  it  his  duty  to  decide  upon  it.(y)  It  certainly  has  not  been  follow- 
ed as  law  in  more  recent  cases,  and  may  now  be  considered  as  completely 
overruled.  The  case  of  Duckworth  v.  Harrison, (2)  which  had  been  mis- 
takenly supposed  to  support  the  doctrine  of  Dibben  v.  Marquis  of  Angle- 
sey,(a)  was  explained  by  Lord  Abinger,  C.  B.,  to  mean  merely  this,  that 
when  the  costs  of  the  cause  do  not  abide  the  event,  in  order  to  make  it 
incumbent  on  the  arbitrator  to  find  on  each  issue,  words  should  be  intro- 
duced into  the  order  of  reference,  calling  upon  him  to  decide  on  each. (6) 

As  the  issues  must  be  specifically  or  substantially  decided,  if  the  issue 
on  any  count  of  the  declaration  be  left  undetermined,  the  award  is  bad. 

*If  a  declaration  contain  two  counts,  one  on  a  promissory  note,  r  q ,--, 
and  the  other  on  an  account  stated,  an  award  that  the  plaintiff  >-  ■* 
has  good  cause  of  action  for  a  certain  sum,  being  the  amount  of  the  promis- 
sory note,  is  bad,  since  it  does  not  dispose  of  the  issue  on  the  account  stated 
in  favour  of  either  party. (c) 

So  if  there  be  a  plea  of  non  assumpsit  to  a  declaration  containing  several 
counts,  and  the  arbitrator  find  that  the  defendant  is  justly  indebted  to  the 
plaintiff  in  a  certain  sum,  this  award  is  defective  ;  since,  although  it  deter- 
mines that  on  some  one  or  more  of  the  counts  the  defendant  is  liable,  it 
does  not  necessarily  determine  the  issues  raised  by  that  plea  on  each  of  the 
counts,  (c/) 

But  if  to  a  declaration  containing  several  of  the  ordinary  indebitatus 
counts,  the  defendant  plead,  first,  non  assumpsit,  and  also  three  other  pleas, 
and  the  arbitrator,  find,  "as  to  the  issues  firstly,  thirdly,  and  lastly,  joined," 

(r)  Brooks  v.  Parsons,  1  D.  &  L.  G91  ;  Kilbum  v.  Kilbum,  13  I\I.  &,  W.  671  ;  Oourkc 
v.  Lloyd,  2  Dowl.  N.  S.  452 ;  Hunt  v.  Hunt,  5  Dowl.  442;  Stonehewer  v.  Farrar,  6  Q.  B. 
730.  (s)  1  Reg.  Gen.  H.  T.  2  W.  IV.  r.  74 ;  3B.&  Ad.  385. 

(<)  See  Rennie  v.  Mills,  5  Bing.  N.  C.  24!). 

(m)  Dibben  v.  Marq.  Anglesey,  10  Bing.  568.  (x)  Gisborne  v.  Hart,  5M.4  W.57. 

(y)  England  v.  Davison,  y  Dowl.  1052.  (z)  4  M.  &  VV.  432. 

(a)  10  Bing.  568. 

(6)  Bourke  v.  Lloyd,  2  Dowl.  N.  S.  452  ;  S.  C.  10  M.  &  W.  550. 

(r )  Gisborne  v.  Hart,  5  M.  &  W.  50. 

(d)  Kilbum  v.  Kilburn,  13  M.  &,  W.  G71 ;  Morgan  v.  Thomas,  9  Jur.  92. 

February,  1849 18 
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that  the  verdict  should  stand  for  the  plaintiff,  and  on  second  issue  for  the 
defendant,  this  is  sufficient;  since  it  amounts  not  merely  to  an  award  on 
the  issue  raised  by  the  plea  of  non  assumpsit  on  the  first  count  in  the  decla- 
ration, but  to  a  finding  in  the  plaintiff's  favour  of  all  the  sub-issues  raised 
by  the  issue  on  the  plea  of  non-assumpsit  on  the  whole  declaration  :  and  it 
is  unnecessary  for  the  award  to  show  how  much  is  due  in  respect  of  each 
count,  as  the  object  of  the  separate  finding  is  only  to  dispose  of  the  ques- 
tion of  costs,  which  is  determined  sufficiently  by  the  arbitrator's  finding  that 
the  defendant  owes  something  on  each  count. (e) 

Where  after  issue  joined  in  an  action  of  covenant,  but  before  the  issue 
was  made  up,  all  the  matters  in  the  suit,  specified  in  the  particulars  of  the 
breaches  of  covenant,  were  referred  by  articles  of  agreement,  the  costs  of 
the  suit  to  abide  the  event  of  the  award,  and  the  arbitrator  found  that  the 
r*34fi1  P'a'nt'ff  nacl  sustained  certain  damages  on  one  of  the  *breaches  spe- 
L  J  cified  in  the  declaration,  but  that  in  respect  of  the  other  matters 
specified  in  the  particulars,  the  plaintiff  had  sustained  no  injury,  and  had  no 
cause  of  action,  the  court  held,  that  though  the  cause  were  not  strictly  at 
issue,  yet  that  the  defendant,  under  the  order  of  reference,  was,  accord- 
ing to  the  Reg.  Gen.  H.  T.  2  W.  IV.  r.  74,  entitled  to  the  costs  of  the 
issues  substantially  found  for  him.(/) 

For  the  like  reason  respecting  costs,  in  ejectment,  if  there  be  several 
demises,  the  arbitrator  should  find  on  which  demise  the  plaintiff  is  entitled 
to  recover,  and  award  for  the  defendant  on  the  other  demises ;  since  the 
defendant  is  entitled  to  the  costs  of  the  issues  on  the  demises  found  in  his 
favour.  Merely  directing  the  general  verdict  taken  for  the  plaintiff* to  stand 
is  insufficient,  and  the  award  will  be  bad  for  leaving  it  uncertain  on  which 
demise  the  plaintiffis  entitled.  The  court  will  not  presume  one  part  of  the 
land  recoverable  on  one  demise,  and  another  part  on  another.  If  such  be 
the  fact,  the  arbitrator  should  state  how  the  right  is.(^) 

Though  formerly  if  the  plaintiff"  proved  his  title  to  any  portion  of  the 
lands  claimed,  the  practice  was  to  enter  the  verdict  for  him  for  the  whole, 
(possession,  however,  only  being  taken  for  the  part  on  which  he  succeeded.) 
yet  now,  since  it  has  been  decided  that  the  verdict  in  ejectment  is  distri- 
butable, the  arbitrator,  if  he  be  of  opinion  that  the  plaintiff  has  made  out  his 
claim  to  a  part  of  the  lands  only,  should  with  a  view  of  entitling  the  defend- 
ant to  costs  on  the  issue  raised  by  the  plea  of  not  guilty  as  to  the  residue  of 
the  lands,  award  for  the  defendant  as  to  that  portion,  even  where  other  pro- 
visions of  the  award  may  render  such  finding  for  the  defendant  immaterial 
for  any  other  purposes  than  those  of  costs. (A) 

r*347l  '^e  awafd  will  be  bad  if  the  arbitrator  omit  to  decide  *all  the 
L  J  issues  raised  on  the  pleas.  Thus  where  the  arbitrator  merely 
awarded  that  the  plaintiff  had  no  cause  of  action,  and  directed  a  verdict  to 
be  entered  for  the  defendant,  and  neglected  to  decide  the  issues  on  the 
pleas,  the  court  held  that  the  award  was  bad,  but  that  it  was  not  to  be  set 

(e)  Adam  v.  Rowc,  3  D.  &  I..  331 ;  R.  C.  10  Jur.  840. 
(/)  Daubuz  v.  Rickman,  1  Dowl.  129. 

(/>)  Doc  (1.  MadkinH  v.  Uorncr,  8  A.  &  E.  235 ;  S.  C.  3  N.  &  P.  311 ;  Doe  d.  Starling  v. 
Hillcn,  2  Dowl.  N.  H.  CM. 
(/.)  Doc  d.  IJowinan  v.  Lewis,  13  M.  &  W.  241 ;  S.  C.  2  D.  &  L.  667. 
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aside,  provided  the  defendant  would  permit  the  costs  of  the  issues  on  those 
pleas  to  be  taxed  for  the  plaintiff.(i) 

Where  on  the  reference  of  an  action  of  debt  for  money  lent,  money  paid, 
interest,  and  for  money  due  on  an  account  stated,  to  which  the  pleas  were, 
nunquam  indebitatus,  and  payment,  the  arbitrator  awarded  that  the  plaintiff 
had  good  cause  of  action  against  the  defendant,  and  directed  the  defendant 
to  pay  the  plaintiff  a  specified  sum,  the  court  set  the  award  aside  for  not 
deciding  on  each  issue. (&)  It  is  to  be  observed  the  award  does  not  show  on 
which  count  in  the  declaration  the  money  is  recovered,  though  it  substan- 
tially decides  the  issue  on  the  plea  of  payment.  Relying  on  the  above  case 
of  Bourke  v.  Lloyd, (/)  Patleson,  J.,  held  bad  for  not  specifically  deciding 
each  issue  the  certificate  of  an  arbitrator,  who  in  an  action  of  debt  for  work 
and  labour,  where  the  defendant  had  pleaded  nunquam  indebitatus,  pay- 
ment, and  a  set-off,  had  certified  that  a  verdict  should  be  entered  for  the 
plaintiff;  though  it  was  urged  that  by  finding  a  verdict  for  the  plaintiff  for 
a  sum  certain,  the  arbitrator  must  have  found  the  issues  on  the  pleas  of 
payment  and  set-off  against  the  defendant,  and  so  substantially  decided 
each  issue. (m) 

This  view  of  the  law,  that  such  a  substantial  decision  was  quite  sufficient, 
was  adopted  by  the  Court  of  Exchequer,  in  a  case  where  both  the  above 
cases  were  brought  before  their  notice. (n)  That  it  was  enough,  had  indeed 
been  previously  laid  down  by  the  same  judge,  who  decided  the  case  of 
*Brooks  v.  Parsons(o)  just  cited. (/?)  The  Court  of  Common  Pleas  p^o^o-i 
also  have  decided  that  a  finding  of  the  arbitrator,  leading  by  neces-  L  -' 
sary  inference  to  the  decision  of  the  issue,  is  sufficient.^)  More  recently 
still,  it  has  been  decided  that  when  an  arbitrator  finds  that  the  plaintiff  has 
good  cause  of  action  in  respect  of  a  count  to  which  several  pleas  are  pleaded, 
each  of  which,  if  true,  is  a  sufficient  answer  to  the  count,  as,  for  example, 
in  trover,  where  the  defendant  pleads  not  guilty  and  not  possessed,  such  a 
finding  amounts  in  fact  to  a  distinct  finding  in  plaintiff's  favour  on  each 
issue. (r) 

A  question  of  importance  arises  here,  whether  directing  a  general  verdict 
for  either  plaintiff  or  defendant  can  be  treated  as  a  finding  on  each  issue. 
In  one  case,(s)  where  there  were  several  special  inconsistent  pleas,  the 
court  treated  the  awarding  a  general  verdict  for  the  defendant  as  a  finding 
on  all  the  issues  in  his  favour;  and  in  a  very  recent  case,  Parke,  B.,  said 
that  awarding  a  general  verdict  for  the  plaintiff,  means  a  verdict  on  all  the 
issues. (/)  Such,  however,  was  not  the  course  pursued  by  the  court  in  other 
cases,  for  in  England  v.  Davison, (u)  it  was  held  two  issues  were  left  unde- 
cided, though  there  was  a  direction  to  enter  a  general  verdict  for  the  defend- 
er England  v.  Davison,  9  Dowl.  1052;  Sec  Williamson  v.  Locke,  2  D.  &  L.  782. 

(k)  Bourke  v.  Lloyd,  2  Dowl.  N.S.  452  ;  S.  C.  10  M.  &  W.  550. 

{1)  2  Dowl.  N.  S.  452. 

(m)  Brooks  v.  Parsons,  1  D.  &  L.  691 ;  See  Stonchevvcr  v.  Farrar,  C  Q.  B.  730 ;  per 
Patteson,  J.  742. 

(n)  Kilburn  v.  Kilburn,  13  M.  &.  W.  671. 

(o)  1  D.  &.  L.  691.  (p)  Hunt  v.  Hunt,  5  Dowl.  442. 

(q)  Avelett  v.  Goddard,  11  L.  J.,  C.  P.  123. 

(r)  Hobson  v.  Stewart,  16  L.  J.,  Q.  B.  145;  S.C.  4D.&L,  589;  Williamson  v.  Locke, 
9  Jur.  349 ;  S.  C.  2  D.  &  L.  782. 

(s)  Cooper  v.  Langdon,  9  M.  &  W.  60  ;  S.  C.  1  Dowl.  N.  S.  392. 

(t)  Dresser  v.  Stansfield,  14  W.  &  W.  822.  (a)  9  Dowl.  1052. 
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ant:  and  in  Doe  d.  Starling  v.  Hillen,(x)  there  was  a  general  verdict  for 
the  plaintiff",  yet  it  was  not  considered  as  a  finding  in  his  favour  on  each  of 
the  three  demises. 

All  these  nice  questions  may  however  be  avoided,  if  the  arbitrator  adopt 
the  course  recommended  by  the  Court  of  Queen's  Bench,  who  have  laid  it 
down  that  the  best  and  most  proper  mode  for  an  arbitrator  to  decide  the 
issues  is,  to  give  his  award  in  the  very  terms  of  the  issues  themselves.  It 
r*  qi  is  not  necessary  for  him  to  set  out  the  pleadings  in  his  *award,  or 
L  J  to  add  any  general  statement  that  he  decides  in  favour  of  the  plain- 
tiff or  the  defendant. (y) 

The  arbitrator  should  also  recollect,  that  as  pleas  of  set-ofFor  payment 
(unless,  when  taken  together  with  other  pleas,  they  answer  the  whole  of  the 
plaintiff's  demand  intended  to  be  covered  by  them)  are  not  divisible  in  law, 
it  is  his  duly,  although  the  defendant  be  entitled  to  some  set-off,  or  has  made 
some  payments,  to  find  the  issues  joined  on  such  pleas  for  the  plaintiff. 
He  may,  however,  give  the  defendant  the  benefit  of  any  smaller  counter- 
claim, or  part  payment,  in  reduction  of  the  plaintiff's  damages. (2)  A  find- 
ing of  part  of  such  pleas  for  the  defendant,  and  the  other  part  for  the  plain- 
tiff, has  been  construed  to  be  an  informal  award  of  damages  for  the  portion 
or  amount  found  in  favour  of  the  latter.(a) 

Sometimes  by  agreement  of  parties  the  arbitrator  is  relieved  from  the 
necessity  of  finding  on  each  issue,  although  the  costs  are  to  abide  the  event. 
Thus  where  the  arbitrator  was  to  settle  the  cause  and  all  matters  in  differ- 
ence, and  the  submission  contained  a  stipulation  that  if  the  arbitrator  should 
find  the  plaintiff  not  entitled  to  recover  any  debt  or  damages,  then  a  verdict 
was  to  be  entered  for  the  defendant,  and  the  arbitrator  awarded  that  the 
plaintiff  was  not  entitled  to  recover  in  the  action;  the  court  put  the  con- 
struction that  the  arbitrator  was  not  called  upon  by  the  submission  to  find  on 
each  issue,  but  that  on  such  a  finding  the  parties  had  agreed  that  a  verdict 
was  to  be  entered  for  the  defendant  on  a  11  the  issues. (b\ 

Instances  are  so  frequently  occurring  of  awards  being  held  bad  for  neglect 
of  the  arbitrator  to  decide  on  each  issue,  that  it  has  been  suggested  by  the 
Court  of  Exchequer  as  advisable  to  introduce  into  the  order  of  reference  a 
*condition  that  it  shall  be  sufficient  for  the  arbitrator  to  award  in 
favour  of  the  plaintiff  or  defendent  generally,  unless  either  party 
shall  request  him  to  find  some  particular  issue  or  issues. (c)  Pursuant  to  this 
recommendation,  a  clause  to  the  above  effect  is  occasionally  inserted  in 
orders  of  reference  from  that  court. 

Where  on  the  reference  of  a  cause  the  costs  of  the  cause  do  not  abide  the 
event  of  the  award,  but  only  the  costs  of  the  reference  and  award  abide  that 
event,  it  is  not  necessary  for  the  arbitrator  to  find  on  each  specific  issue, 
unless  specially  called  upon  to  do  so  by  the  order  of  reference,  for  the  costs 
of  the  reference  and  award  are  determined  by  the  general  event  of  the  action. 

(x)  3  Dowl.  N.  S.  694. 

(y)  Btonehewer  v.  Farrar,  9  Jar.  203;  S.  C.  6  Q.  R.  730;  Allen  v.  Lowe,  4  Q.  B.  GG; 
Clarke  v.  Owen,  2  II.  &  VV.  324. 

(*)  Moore  v.  Butlin,  7  A.  &  B.  515;  King  v.  Earl  of  Dundonald,  5  Dowl.  589  ;  Tuck 
v.  Tuck,  7  Dowl.  373;  8.  C.  5  M.  &  W.  109. 

(a)  King  v.  Earl  of  Dundonald,  5  Dowl.  589. 

(b)  Waddle  v.  IWr.man,  1  I).  &,  L.  560. 
(r.)  Morgan  v.  Thomaa,  9  Jur.  92. 
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Thus  where  to  an  action  of  debt  referred,  subject  to  the  above-mentioned 
provision  as  to  costs,  the  general  issue  and  set-off  were  pleaded,  and  the 
arbitrator  found  that  the  plaintiff  was  not  entitled  to  recover  in  the  action, 
the  award  was  hold  final,  though  he  determined  nothing  respecting  the 
set-off.(z) 


SECTION  III. 

OF  AWARDING  AN  ENTRY  OF  A   VERDICT. 

I.  When  arbitrator  empowered  to  award  a  verdict.'] — When  a  cause  is 
referred  before  trial,  the  arbitrator  has  no  power  to  direct  a  verdict  to  be 
entered,  unless  it  be  conferred  on  him  by  the  submission  in  express 
terms. (a)  A  submission  of  a  cause,  the  subject-matter  thereof,  the  issue 
therein,  *and  the  costs,  does  not  enable  the  arbitrator  to  order  such  ,,  _. 
an  entry. (6)  A  reference  of  an  action  and  all  matters  in  difference,  L  J 
is  equally  insufficient. (c) 

Where  the  reference  takes  place  at  Nisi  Prius,  if  no  verdict  be  taken  sub- 
ject to  the  award,  the  arbitrator  has  no  power  to  order  a  verdict  to  be 
entered  up,  unless  the  submission  give  it  him,  not  even  where  it  directs  that 
final  judgment  shall  be  entered  for  the  plaintiff" or  defendant  according  to 
the  award. ((/)  Even  a  clause  enabling  the  arbitrator  to  amend  the  record, 
and  to  direct  what  he  shall  think  fit  to  be  done  by  and  between  the  parties, 
will  not,  it  seems,  give  him  the  power  in  question. (e) 

On  a  reference  at  Nisi  Prius,  however,  it  generally  happens  that  a  ver- 
dict is  taken  for  the  plaintiff  at  a  specified  amount  of  damages,  subject  to 
the  award,  and  that  the  arbitrator  is  expressly  empowered  to  direct  that  a 
verdict  shall  be  entered  for  the  plaintiff  or  the  defendant,  as  he  shall  think 
proper.  Though  no  verdict  be  taken,  but  the  cause  be  referred  before  trial, 
the  judge's  order  or  agreement  under  the  statute  referring  it  often  contains 
a  similar  provision,  and  confers  equal  authority  on  the  arbitrator.^) 

If  a  verdict  be  taken  at  Nisi  Prius  for  a  specified  amount  of  damages,  sub- 
ject to  a  reference,  and  the  arbitrator  has  power  to  settle  the  cause,  but  no 
express  authority  be  given  him  to  alter  the  verdict,  he  is  nevertheless  at 
liberty  to  direct  the  verdict  to  be  entered  for  the  plaintiff  at  any  amount  of 
damages  less  than  the  specified  amount. (g) 

So  an  arbitrator  empowered  by  order  of  Nisi  Prius  to  certify  for  whom 
and  for  what  amount,  if  any,  a  verdict  should  be  entered  in  the  cause  refer- 
red, has  the  same  authority  as  a  jury  of  directing  a  verdict  to  be  entered  on 

(z)  Duckworth  v.  Harrison,  4  M.  &  W.  432 ;  Bourke  v.  Lloyd,  2  Dowl.  N.  S.  452. 
(a)  Angus  v.  Redford,  1 1  M.  &  W.  09  ;  S.  C.2  Dowl.  N.  S.  735. 
(h)  Hutchinson  v.  Blackwell,  8  Bin?.  331.  (c)  Eardley  v.  Steer,  4  Dowl.  423. 

(d)  Harding  v.  Forshaw,  1  M.  &  W.  415.  (e)  Hay  ward  v.  Phillips,  C  A.  &  E.  1 19. 

(  f)  Hawkins  v.  Benton,  2  D.  &  L.  465 ;  Angus  v.  Redford,  11  M.  &  W.  C9  ;  S.  C.  2 
Dowl.  N.  S.  735. 
(g)  Taylor  v.  Shuttleworth,  6  Bing.  N.  C.  277. 
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^  the  several  issues,  and  ought  to  do  so,  and  is  not  bound  to  *ordera 
L  -1  general  verdict. (/i)  Though  no  order  of  Nisi  Prius  be  drawn  up,  or 
rule  of  court  obtained  on  jhe  verdict  taken  subject  to  the  reference,  the 
parol  consent  of  the  parties  is  a  sufficient  authority  for  the  arbitrator  to  cer- 
tify that  a  verdict  should  be  entered,  and  a  verdict  entered  pursuant  to  his 
certificate  is  good.(?) 

If  there  be  a  verdict  taken  on  one  issue,  with  specified  damages,  subject 
to  the  reference,  and  the  cause  and  all  matters  in  difference  be  referred,  it  is 
an  excess  of  authority  for  the  arbitrator  to  direct  a  verdict  to  be  entered  for 
the  plaintiff  for  a  sum  composed  of  the  amount  of  the  specified  damages, 
and  the  damages  which  he  assesses  to  be  due  to  the  plaintiff  on  the  other 
issues  in  the  cause.  Nor  can  such  a  direction  be  construed  as  an  order  to 
pay  the  money,  but  the  award  is  bad  in  toto.(/c) 

Although  at  Nisi  Prius  a  verdict  be  taken  subject  to  a  reference,  and  the 
arbitrator  be  empowered  to  direct  a  verdict  to  be  entered  for  the  plaintiff  or 
the  defendant,  as  he  may  think  proper,  and  the  cause,  and  also  another 
cause  between  the  same  parties,  and  all  matters  of  difference  are  referred, 
the  arbitrator  is  not  authorized  to  direct  the  entry  of  a  verdict  in  the  second 
cause. (A 

II.  Duty  of  the  arbitrator  in  awarding  a  verdict.'] — A  strictly  formal 
exercise  of  the  power  to  direct  the  entry  of  a  verdict  will  not  be  necessary 
to  authorize  the  entry;  though  of  course  the  clearer  the  language  used 
the  better.      A  substantial  decision  in  favour  of  either  party  will  be  sufficient. 

For  instance,  if  the  arbitrator  by  his  certificate  direct  that  a  verdict  be 
entered  for  the  plaintiff  on  the  first  issue,  and  on  the  other,  which  goes  to 
the  whole  cause  of  action,  for  the  defendant,  it  is  not  necessary  that  the 
-,  arbitrator  should  *expressly  direct  that  the  verdict  for  the  agreed 
L  J  amount  of  damages  should  be  vacated,  as  the  direction  to  enter  a 
verdict  for  the  defendant  on  the  second  issue  is  inconsistent  with,  and  con- 
sequently supersedes,  the  verdict  taken  at  the  trial. (???)  Where  in  an 
action  of  assumpsit,  to  which  the  defendant  pleaded  non  assumpsit  and  set- 
off, and  the  arbitrator  awarded  that  the  plaintiff  was  entitled  to  £90  in 
respect  of  the  causes  of  action  in  the  declaration,  and  that  the  defendant 
was  entitled  to  a  set-off  of  £35,  this  was  held  sufficient  to  justify  the  plain- 
tiff entering  a  verdict  for  the  £55,  the  balance,  ahhough  the  arbitrator  had 
not  in  terms  vacated  the  verdict,  or  reduced  the  damages,  or  ascertained  any 
balance  as  being  due  from  the  defendant  to  the  plaintiff.(n)  So  also  the 
certificate  of  a  referee  respecting  an  action  for  work  done,  «  I  hereby  cer- 
tify that  £74.  7.v.  is  a  fair  and  proper  sum  to  be  paid  by  the  defendant  to 
the  plaintiff',"  (the  defendant  having  pleaded  payment  before  action  of  £30, 
and  payment  into  court  of  the  further  sum  of  £45,  and  the  plaintiff  having 
replied  damages  ultra,)  was  held  by  the  court  to  amount  to  a  verdict  for  tin 
defendant  ;  as  they  construed  the  certificate  to  mean  that  the  £74.75.  com 
prehended  all  that  was  due  from  the  defendant  to  the  plaintiff.(o) 

(/?;  Woof  v.  Hooper,  4  TCinrr.  N.  C.  410;  Williams  v.  Mmisdalo,  7  M.  &  W.  134. 
(m  'I'.. imcs  v.  Hawkeu,  K)  A.  &  E.  32.  (/,)  Hayward  v.  Phillips,  6  A.  &  E.  119. 

(/,)  Howetl  v.  <  Dements   I  0.  B  L28.  (/«)  Nalder  v.  Butts,  [D.&L.  700. 

(n)  Piatt  v.  Hall,  2  M.  &  W.  391. 
Co)  Salter  v.  Vcatcs,  2  M.  &  VV.  C7 ;  S.  C.  5  Dovvl.  291. 
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On  the  reference  of  an  action  of  ejectment,  if  the  arbitrator  be  of  opinion 
that  the  lessor  of  the  pfaintiff  is  entitled  to  recover  only  a  portion  of  the 
land  which  he  claims,  he  should  take  care  to  confine  his  award  in  the  plain- 
tiff's favour  to  that  portion,  for  if  under  a  power  to  direct  a  verdict  to  be 
entered  in  an  ejectment  brought  to  recover  closes  A.  and  B.,  he  award 
generally  that  a  verdict  be  entered  fur  the  plaintiff,  the  poslea  cannot  be 
amended  by  the  court  so  as  to  confine  the  verdict  to  close  A. ;  although  it 
appear  on  the  face  of  the  award  that  the  arbitrator  has  decided  in  the 
defendant's  favour  a  plea  setting  up  the  defendant's  title  to  close  B.,  in  an 
action  of  trespass  brought  for  that  close  between  the  same  parties,  and 
referred  with  the  action  of  ejectment,  and  the  arbitrator  *in  a  writ-  „„,  , 
ten  paper  delivered  with  the  award,  slates  his  opinion  that  the  L  -* 
lessor  of  the  plaintiff  had  no  title  to  close  B.(/j) 

If  the  arbitrator  decide  that  the  lessor  of  the  plaintiff  is  entitled  to  part 
of  the  lands,  which  he  sets  out  by  metes  and  bounds,  he  should  take  care  to 
award  the  residue  to  the  defendant,  or  at  least  to  award  that  the  plaintiff 
has  no  title  to  it,  or  the  award  will  not  be  final.  Omitting  all  mention 
of  the  remainder  is  not  tantamount  to  finding  that  the  plaintiff  has  no 
title  to  it.  It  is  better,  though  perhaps  not  absolutely  necessary,  to  set 
out  the  defendant's  residue  by  metes  or  bounds,  or  other  particular  descrip- 
tion.^) 

To  what  extent  an  arbitrator  is  bound  to  award  on  points  raised  in  the 
cause,  and  how  far  in  general  a  hypothetical  or  alternative  finding  of  a  ver- 
dict subject  to  the  opinion  of  the  court  is  good,  when  he  is  empowered  to 
raise  points  of  law  for  their  consideration,  has  been  treated  of  in  a  previous 
portion  of  this  work.(r) 

III.  Effect  of  an  unauthorized  award  of  a  verdict. ~] — Though  it  was  in 
one  case  laid  down  that  an  unauthorized  direction  that  a  verdict  should  be 
entered  for  the  plaintiff  at  a  specified  sum,  amounted  to  a  direction  that  the 
defendant  should  pay  that  sum  to  the  plaintiff,  and  as  such  might  be 
enforced  by  attachment;^')  yet  on  a  subsequent  occasion  it  was  held  not  to 
be  equivalent  to  an  order  to  pay,  and  an  attachment  was  refused,  and  the 
preceding  case  was  expressly  overruled,  with  the  concurrence  of  the  judge 
who  decided  it.(/)  No  action,  it  seems,  will  lie  on  an  award  containing  only 
such  an  unauthorized  direction  to  enter  a  verdict  for  a  certain  sum. (u)  The 
Court  of  Exchequer,  in  a  recent  instance,  refused  to  enforce  by  attachment, 
or  to  set  *aside  a  similar  award,  inclining,  however,  to  think  an 
action  might  be  supported,  saying  that  at  any  rate  it  was  not  quite  a  L  J 
clear  point  that  the  award  was  void  ;(#)  but  the  Court  of  Queen's  Bench 
have  considered  the  question  settled  by  the  decision  in  Donlan  v.  Brett, Q/) 
and  have  set  the  award  aside  in  more  instances  than  one.(z) 

(p)  Doe  d.  Oxenden  v.  Cropper,  10  A.  &  E.  197. 

(?)  Doe  d.  Madkins  v.  Horner,  8  A.  &,  E.  325. 

(r)  See  P.  2,  ch.  5,  s.  8,  d.  5,  p.  310. 

(s)  Cartwright  v.  Blackworth,  1   Dowl.  489. 

(0  Donlan  v.  Brett,  2  A.  &  E.  34  I. 

(u)  Jackson  v.  Clarke,  M'Lel.  &  Y.  200 ;  S.  C.  13  Price,  208. 

Or)  Cock  v.  Gent,  13  M.  &  VV.  364;  3  D.  &  L.  271.  (//)  2  A.  Sc  E.344 

(z)  Hayward  v.  Phillip?,  6  A.  &  E.  119  ;  Ilawkyard  v.  Stocks,  2  D,  &,  L.  336. 
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Yet  if  the  award  contain  a  sufficient  determination  of  the  matters  sub- 
mitted, without  looking  to  the  clause  directing  the  entry  of  a  verdict,  and 
that  clause  can  be  rejected  without  altering  the  sense  of  the  remaining  parts 
of  the  award,  the  excess  of  authority  will  not  vitiate  the  award,  but  the 
faulty  direction  will  be  rejected  as  surplusage.  Hence,  if  the  award  as  to 
the  cause  be,  that  the  defendant  is  not  guilty  of  the  grievances  laid  to  his 
charge,  and  that  a  verdict  be  entered  for  the  defendant,  the  first  part  is  a 
sufficient  determination  of  the  issue,  and  the  unauthorized  direction  as  to  the 
verdict  is  simply  useless. (a) 


SECTION  IV. 

OF  THE   DUTY  OF  THE  ARBITRATOR  IN  AWARDING  DAMAGES. 

If  the  arbitrator  find  for  the  plaintiff  on  any  portion  of  the  declaration  not 
covered  by  any  plea,  on  which  the  issue  is  found  for  the  defendant,  the 
arbitrator  must  in  general  proceed  to  assess  damages  for  the  plaintiff,  or  the 
award  will  not  be  final.  But  if  the  pleas  found  for  the  defendant  completely 
^  *answer  the  plaintiff's  claim,  it  is  more  proper  not  to  assess  any 
L  J  damages  on  the  issues  found  for  the  plaintiff  ;(ora)  and  if  there  bean 
assessment  of  damages,  in  such  a  case  the  assessment  is  merely  surplusage, 
and  will  not  affect  the  right  to  costs. (6) 

But  if  the  plea,  though  pleaded  to  the  whole  declaration,  raise  an  imma- 
terial defence,  so  that  the  plaintiff  would  be  entitled  to  judgment  non 
obstante  veredicto,  it  is  the  duty  of  the  arbitrator,  according  to  the  Court  of 
Queen's  Bench,  to  assess  damages  notwithstanding  the  plea,  and  the  award 
will  be  bad  if  he  fail  to  do  so.(c)  The  Court  of  Common  Pleas,  however, 
having  recently  decided  that  when  a  cause  in  which  the  issues  of  fact  only 
are  joined  is  referred  at  Nisi  Prius  on  the  usual  terms,  neither  the  court  nor 
the  arbitrator  can  direct  judgment  to  be  entered  non  obstante  veredicto, 
practically  hold  that  such  an  assessment  of  damages  is  unnecessary,  and 
cannot  benefit  the  plaintiff.(</) 

When  an  action  of  trespass  is  taken  down  to  the  assizes  for  the  trial  of 
the  issues,  and  also  for  the  assessment  of  damages  on  a  new  assignment,  on 
which  the  plaintiff  has  signed  judgment  for  want  of  a  plea,  the  arbitrator 
must  be  careful  to  assess  damages  for  the  plaintiff  on  the  new  assignment, 
however  he  may  determine  the  issues.  If  he  omit  to  do  so  the  error  will 
be  incurable,  and  the  award  may  be  set  aside. (c) 

So  where  there  are  several   pleas,  on  some  of  which  the   plaintiff  has 

(a)  Ilowett  v.  Clements,  1  C.  B.  128;  Hawkyard  v.  Stocks,  2D.&L.  936. 

(<n,}  Warwick  v.  Cox,  1  I).  &  L,  986  ;  Wood  v.  Duncan,  7  Dowl.  91. 

((,)  Rons  v.  Clifton,  2  Dowl.  N.  S.  983;  Bcnctt  v.  Coster,  1  1!.  .V  B.  465;  S.  C.  4  Moore, 
110  ;  Savage  v.  Ashwin,  4M.&  W.  530  j  Frankum  v.  Earl  of  Falmouth,  2  A.  &  E.  452. 

(c)  Grenfell  v.  Edgcome,  7  Q.  15.  (161. 

(<*)  Toby  v.  Lovibond,  L2Jur.  436;  S.  C.  17  L.  J.,  C  P.  201.  Sec  s.  5  of  this  chapter 
as  to  directing  an  entry  of  judgment  non  obstante  veredicto,  p.  363. 

(e)  Wykcs  v.  Shipton,  8  A.  &  E.  246. 
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taken  issue,  but  demurred  to  others,  and  the  cause,  so  far  as  relates  to  the 
issues  in  fact,  is  referred  at  the  trial,  the  arbitrator,  if  he  find  for  the  plain- 
tiff, must  not  omit  to  assess  contingent  damages  on  the  demurrer,  though 
*euch  course  does  not  seem  absolutely  necessary,  when  he  deter-  rH,„r  -, 
mines  in  the  defendant's  favour  the  issue  on  a  plea  going  to  the  L  -I 
whole  cause  of  action.  In  one  instance,  where  neither  party  requested 
him  to  assess  contingent  damages,  but  acted  as  if  the  matter  had  not  been 
submitted,  the  court  construed  the  conduct  of  the  parties  to  amount  to  a  new 
parol  submission  that  the  arbitrator  need  not  determine  the  question  of  con- 
tingent damages,  (f} 

It  is  a  little  inaccurate  to  assess  general  damages  on  all  the  issues  for  the 
plaintiff,  where  one  of  the  issues  found  for  him  is  an  issue  on  a  plea  of  set- 
off, but  it  is  perfectly  intelligible  and  valid,  for  an  award  of  damages  on  all 
the  issues  means  on  all  on  which  damages  can  be  assessed. [g\ 

In  an  action  of  covenant,  where  there  is  only  one  breach,  directing  a  ver- 
dict to  be  entered  for  the  plaintiff  on  each  of  the  two  issues  raised  by  the 
pleas,  with  separate  damages  on  each,  is  sufficiently  certain  as  to  the  dam- 
ages, as  the  verdict  may  be  entered  for  the  sum  of  the  two  separate  amounts  ; 
but  finding  an  entire  amount  of  damages  on  the  single  breach  is  the  more 
correct  method. (A) 

The  arbitrator  cannot  direct  a  verdict  to  be  entered  for  a  sum  exceedino- 

o 

the  damages  taken  subject  to  the  reference.  His  discretion  is  limited  by  the 
amount  of  damages  nominally  found  by  the  jury,  as  the  verdict  of  a  jury  is 
limited  by  those  laid  in  the  declaration.  And  if  he  direct  the  entry  of  a  ver- 
dict for  a  larger  sum,  the  award  seems  to  be  bad  in  toto;  and  the  courts 
have,  in  one  instance,  decided  that  they  will  not  permit  a  verdict  to  be  enter- 
ed for  an  amount  reduced  to  the  amount  of  the  specified  damages,  on  the 
ground  that  they  have  nothing  to  guide  their  discretion  in  cutting  down  the 
sum  awarded. (j) 

Where  the  cause  and  all  matters  in  difference  were  referred,  and  the  Nisi 
Prius  order  directed  that  the  verdict  should  be  entered  for  such  sum  only  (if 
any)  as  the  arbitrator  *should  find  to  be   due   (not  saying  in  the  , 

cause)  from  the  defendant  to  the  plaintiff,  the  court  held  that  the  L  -" 
arbitrator  could  not  award  that  there  was  due  from  the  defendant  to  the 
plaintiff  a  larger  sum  than  the  amount  of  the  damages  taken  on  the  ver- 
dict, (/c)  From  the  terms  of  the  above  submission,  it  would  seem  probable 
that  the  verdict  was  intended  to  stand  as  a  security  for  the  amount  found  to 
be  due,  whether  in  respect  of  matters  in  the  cause  or  out  of  it. 

Generally,  however,  when  a  cause  and  all  matters  in  difference  are  referred 
at  Nisi  Prius,  the  verdict  stands  as  a  security  only  for  the  damages  found  due  in 
the  cause,  and  the  damages  taken  on  the  reference  only  limit  the  amount 
the  arbitrator  can  give  in  the  cause  ;  but  there  is  no  limit  to  the  amount  the 
arbitrator  may  award  in  respect  of  the  other  matters  in  difference. (/)  The 
arbitrator,  therefore,  should  assess  the  damages  in  the  cause  separately  from 

(/)  Cooper  v.  Langdon,  9  M.  &  W.  60. 
(g)  Hobdell  v.  Miller,  G  Bing.  N.  C.  292. 
(A)  Smith  v.  Festiniog  Railway  Company,  4  Bing.  N.  C.  23. 

(i)  Bonner  v.  Charlton,  5  East,  139  ;  Prentice  v.  Reed,  1  Taunt.  151  ;  Taylor  v.  Shut- 
tlewortli,  6  Bing.  N.  C.  277.  (*)  Bonner  v.  Charlton,  5  East,  139. 

(£)  Pearse  v.  Cameron,  1  M.  &  S.  675. 
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those  out  of  it,  and  take  care  not  to  exceed  the  assigned  limit  in  respect  of 
the  former. (m) 

It  seems,  also,  that  the  amount  of  damages  the  arbitrator  may  award  is 
still  further  limited  by  the  sum  claimed  in  the  plaintiff's  particulars  of 
demand,  if  the  defendant  bring  the  particulars  before  the  arbitrator's 
notice. (n) 

Where  it  was  agreed  by  the  order  of  reference,  that  in  case  the  arbitrator 
should  gives  damages  to  the  plaintiff,  the  party  against  whom  the  action  was 
really  brought,  though  he  was  not  the  defendant  on  the  record,  should  be 
allowed  to  retain  a  certain  sum,  and  the  plaintiffs  should  be  paid  only  the 
balance  ;  and  the  award  directed  that  the  verdict  should  be  altered  to  a  sum, 
exceeding  the  amount  of  the  damages  taken  by  consent,  but  less  than  that 
amount  when  a  deduction  for  the  sum  to  be  retained  was  made  ;  the  court 
gave  their  opinion  that  the  judgment  which  had  been  entered  for  the  sum 
awarded,  pursuant  to  the  verdict,  should  be  reduced  to  the  sum  originally 
r-jsqcq-i  ta^en  by  consent,  and  that  *the  plaintiff  should  be  entitled  to  sue  out 
L  J  execution  for  the  real  balance  awarded  due  to  him.(o)  In  the  above 
case,  as  the  submission  empowered  the  arbitrator  to  settle  all  matters  in  dif- 
ference between  the  parties,  and  to  determine  what  he  should  think  fit  to  be 
done  by  either  of  them  respecting  the  matters  in  dispute,  Mansfield,  C.  J., 
threw  out  a  suggestion  that  the  arbitrator  might  have  directed  that  an  appli- 
cation should  be  made  to  the  court  to  enlarge  the  verdict  to  a  greater  amount 
of  damages,  and  that  the  defendant  should  consent  to  the  enlargement^  p} 

If  an  action  for  damages  generally  be  brought  on  an  agreement,  which 
provides  that  in  case  of  breach  the  sum  of  £100  shall  be  recovered  as  a  sti- 
pulated debt  binding  on  each  party  as  to  the  amount,  and  not  as  a  penalty, 
or  in  the  nature  of  a  penalty,  and  the  arbitrator  awarded  a  less  amount  to 
the  plaintiff,  the  award  will  not  be  set  aside,  at  least  unless  the  clause  was 
pointed  out  to  the  arbitrator's  attention,  and  he  was  required  to  act  upon 
it.f/y) 

In  an  action  of  debt,  if  the  submission  provide  that  a  verdict  be  entered 
for  the  plaintiff  with  £5  damages,  the  arbitrator  is  not  limited  to  awarding 
£5,  but  may  award  the  plaintiff  the  amount  in  the  declaration,  for  the  action 
being  debt  not  assumpsit,  a  verdict  for  the  plaintiff  means  a  verdict  for  the 
debt  mentioned  in  the  declaration,  (no  amount  of  debt  being  specified,)  and 
the  damages  are  in  addition,  not  in  exclusion  of  the  debt.fV) 

In  an  action  of  debt  on  a  money  bond,  to  which  the  defendant  pleaded 
payment  by  a  co-obligor,  the  arbitrator  directed  a  verdict  to  be  entered  for 
the  plaintiff  generally,  not  mentioning  any  amount.  It  was  objected  to  the 
award  that  the  arbitrator  ought  to  have  directed  for  what  sum  the  verdict 
should  have  been  entered  and  execution  taken  out,  but  the  court  held  the 
award  sufficient,  as  it  did  not  appear  that  there  was  any  question  how  much 
,  was  due  on  the  bond,  and  *drew  a  distinction  between  actions  of 
L  '  -'  assumpsit  and  actions  of  debt  on  bonds. (s)  The  principle  of  this 
decision  seems  capable  of  a  very  general  application. 

(m)  Taylor  v.  Shuttleworth,  6  Bine.  N.  C.  277 ;  Taylcr  v.  Marling,  2  M.  &  G.  55. 
[n)  K«  m  u-k  v.  Phillips,  7  M.  &  W.  415. 

(o)  Prentice  v.  k<  ed,  1  Taunt.  151.  (p)  Prentice  v.  Reed,  1  Taunt.  156. 

\q)  Pinkerton  v.  <  talon,  ■>  B.  &  A.  701.         (r)  Annan  v.  Job,  10  Jur.  1083. 
(«;  Cayme  v.  Watts,  3  D.  &  R.  224. 
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It  seems  very  questionable,  from  the  report  of  a  late,  case,  whether 
the  arbitrator  may  appoint  any  particular  day  or  place  for  the  payment  of 
the  damages  for  which  the  verdict  is  to  be  entered,  though  if  the  submission 
clothe  him  with  the  powers  of  a  judge  of  Nisi  Prius  he  may  award  speedy 
execulion  ;  but  merely  fixing  a  day  for  the  payment  earlier  than  that  on 
which  the  plaintiff  would  have  been  enabled  to  recover  the  same  in  due 
course  of  law,  does  not  amount  to  an  award  of  speedy  execution. (7) 

Where  a  cause  was  referred  by  a  judge's  order  with  consent  of  the  par- 
ties and  of  one  Cole,  and  the  arbitrator  was  empowered  to  direct  for  whom 
and  for  what  sum  the  verdict  should  be  finally  entered,  and  to  settle  all 
matters  in  difference  between  the  parties  to  the  action  and  between  the 
defendants  and  Cole,  and  to  determine  what  he  should  think  fit  to  be  done 
by  either  party,  and  the  arbitrator  awarded  that  all  further  proceedings  in 
the  action  should  cease,  that  the  plaintiff  had  good  cause  of  action  against 
the  defendants  in  the  cause,  and  was  entitled  to  a  verdict  therein  ;  and  then 
awarded  certain  damages  "  to  be  paid  by  the  defendants  to  the  plaintiff  and 
Cole,  who  consented  to  become  a  party  in  the  cause ;"  on  an  objection 
being  made  that  under  this  submission  the  arbitrator  was  not  entitled  to  treat 
Cole  as  a  plaintiff  and  award  damages  to  him  and  the  original  plaintiff 
jointly,  the  court  refused  to  grant  a  rule  to  order  the  amount  to  be  paid, 
considering  the  sufficiency  of  the  award  doubtful  \{u\  but  an  action  of  debt 
being  afterwards  brought  on  the  award  by  Cole  and  the  plaintiff  jointly,  the 
court  on  demurrer  sustained  the  award  as  valid,  Palteson,  J.,  saying,  «  It 
cannot  be  said  the  arbitrator  has  not  determined  the  action,  as  he  gives  a 
verdict  for  the  plaintiff  with  405.  ^damages.  He  might  afterwards  r*qfi1-i 
say  that  Cole  should  have  a  joint  interest  in  those  damages. "(a?)  L  J 
Where  all  matters  in  difference  in  an  action  of  ejectment  were,  after 
issue  joined,  referred  by  a  judge's  order,  which  provided  "  that  the  costs 
of  the  suit,  the  reference,  and  award  were  to  abide  the  event  of  the  award, 
that  if  the  award  should  be  in  favour  of  the  plaintiff  he  should  be  at  liberty 
to  sign  judgment  against  the  defendants  in  the  same  manner  as  if  the  case 
had  been  tried  at  Nisi  Prius,  and  to  issue  a  writ  or  writs  of  possession 
thereon,  and  also  to  proceed  in  the  usual  way  for  costs  on  such  judgment; 
and  that  if  the  award  should  be  in  favour  of  the  defendants  they  should  be 
at  liberty  to  sign  judgment  as  if  the  cause  had  been  tried  at  Nisi  Prius," 
Coleridge,  J.,  intimated  a  doubt  whether  the  arbitrator  could  expressly 
award  damages,  though  he  thought  that  the  plaintiff,  in  signing  judgment, 
might  enter  it  for  a  shilling  damages. (?/) 

All  matters  in  difference  in  a  cause  and  nothing  beyond  being  referred, 
the  arbitrator  has  no  authority  to  order  the  plaintiff  to  pay  the  defendant 
any  sum  of  money  ',(z)  though  when  the  submission  is  of  the  cause  and 
all  matters  in  difference,  the  arbitrator  ouo-ht  to  ascertain  the  amount  of 
the  defendant's  claim,  and  if  it  exceed  the  plaintiff's  demand,  to  direct  the 
plaintiff  to  pay  the  balance. (a) 

(0  Recs  v.  Waters,  16  M.  &  W.  263  ;  S.C4D.&  L.  567. 
(«)  Hawkins  v   Benton,  2  D.  &  L.  465. 
(x)  Hawkins  v.  Benton,  15  L.  J.,  Q.  B.  139. 
(?/)  Doe  d.  Madkins  v.  Horner,  8  A.  &  E.  235. 
(2)  Poyner  v.  Hatton,  7  M.  &.  W.  211. 

(a)  Maloney  v.  Stocklev,  2  Dowl.  N.  S.  122  ;  S.  C.  4  M.  &  G.  647  ;  Williams  v.  Mouls- 
dale,  7  M.  &  W.  134.     See  Macarthur  v.  Campbell,  2  A.  &  E.  52. 
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[*362]  *SECTION  V. 

OF    AWARDING    AN    ENTRY    OR    ARREST    OF    JUDGMENT. 

I.  Power  to  direct  entry  of  judgment.] — On  a  reference  of  a  cause,  in 
which  there  are  only  issues  of  fact  to  be  determined,  the  arbitrator  has  no 
implied  power  to  direct  judgment  to  be  entered  up  for  either  party,  even. 
though  the  submission  empower  him  to  direct  the  entry  of  a  verdict,  and 
to  determine  what  he  shall  think  fit  to  be  done  by  either  of  the  parties. (a) 

In  an  action  of  ejectment  the  arbitrator  awarded  as  follows : — "  I  award, 
order,  and  determine,  that  judgment  for  the  plaintiff'  be  entered  in  the  said 
action  with  one  shilling  damages,  and  that  the  plaintiff  do  recover  under 
the  said  judgment  a  plot  or  parcel  of  land," — describing  it.  The  court 
entertaining-  no  doubt  that  in  directing  judgment  to  be  signed  the  arbitrator 
had  exceeded  his  authority,  set  aside  that  portion  of  the  award,  but  refused 
to  set  it  aside  wholly,  being  of  opinion  that  if  all  mention  of  the  judgment 
were  struck  out  there  was  a  sufficient  finding  of  the  cause  in  the  plaintiff's 
favour. (6) 

But  when  the  determination  of  the  cause  requires  that  the  arbitrator 
should  find  upon  issues  of  law  as  well  as  of  fact,  it  would  seem  he  may 
order  judgment  to  be  entered  on  the  issues  in  law.(c)  Thus  where,  pend- 
ing a  demurrer  to  one  of  the  pleas,  the  cause  and  all  matters  in  difference 
were  referred,  and  the  arbitrator  decided  the  demurrer  by  directing  judg- 
ment to  be  entered  thereon  for  the  defendant ;  on  a  motion  to  set  aside  the 
award  on  account  of  this  direction,  the  court  refused  the  rule,  and  seemed 
r*^f*3l  t0  ^ink  ^at  tne  Pai'l'es  had,  *by  referring  the  question  of  law, 
L         -I  authorized  him  to  decide  as  he  had  done.(f/) 

Where  the  submission  respecting  several  actions  authorized  the  arbitra- 
tors "to  discontinue  or  order  the  determination  of  the  actions,  or  to  make  or 
give  any  orders,  or  regulations,  or  directions,  which  they  shall  think  proper 
as  to  the  time  and  terms  of  such  discontinuance,  or  any  other  matter  or 
thing  in  anywise  relating  to  the  said  several  actions,"  Coleridge,  J.,  seemed 
to  be  of  opinion  that  these  powers  were  large  enough  to  justify  the  arbitra- 
tors in  ordering  judgment  to  be  entered. (e) 

II.  Power  to  decide  on  judgment  non  obstante  veredicto.] — Previous  to 
a  very  recent  decision  in  the  Common  Pleas,  an  arbitrator,  acting  under  an 
order  of  Nisi  Prius  on  the  usual  terms  referring  a  cause  and  all  matters  in 
difference,  might  have  felt  himself  warranted  in  supposing  that  after  decid- 
ing in  favour  of  the  defendant  the  issue  raised  on  a  plea,  he  was  at  liberty 
to  entertain  a  question  as  to  the  sufficiency  of  such  a  plea,  as  a  defence  to 
the  action. 

(«}  Anpus  v.  Rcdford,  11  M.  &  W.  G9  ;  S.  C.  2  Dowl.  N.  S.  735;  Allen  v,  Lowe,  4  Q. 
B.  66;  Toby  v.  Lovibond,  12  Jur.  43C;  S.  C.  17  L.  J.,  C.  P.  201. 
(b)  Doe  <].  Body  v.  Cox,  4  1).  &  L.  7.r>. 
(< )  Angui  v.  Bedford,  1 1  M.  &  W.  G<),  per  Ld.  Abinger,  i>.  74. 

[d)  Mathew  v.  Davis,  1  Dowl.  N.  S.  G7U.  (c)  Jones  v.  Powell,  G  Dowl.  4W. 
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For  though  there  is  no  actual  decision  in  the  Queen's  Bench  on  the 
point,  the  opinion  of  that  court,  as  gathered  from  the  cases  seems  to  be, — 
that  the  arbitrator  has  authority  to  decide  in  effect  whether  the  plaintiff  be 
entitled  to  judgment  non  obstante  veredicto,  and  if  the  question  be  raised  by 
the  pleading's, and  brought  before  the  arbitrator  by  the  parlies,  that  the  latter 
ought  to  decide  it  in  his  award,  and  to  assess  damages  to  the  plaintiff  in 
case  he  determines  the  plea  to  be  insufficient  in  law  to  bar  the  action. (y*) 

Thus  where  the  plaintiff  declared  in  case,  alleging  that  he  was  entitled 
to  the  reversion  in  a  close,  that  a  person  named  Hearn  had  wrongfully 
erected  incumbrances  thereon,  and  that  the  defendant  wrongfully  kept  and 
continued  them  ;  and  the  defendant  pleaded  not  guilty,  and  secondly,  *that 
Hearn  did  not  erect  the  incumbrances;  and  the  arbitrator  awarded  r#„fl4-i 
that  the  verdict  should  stand  for  the  plaintiff  on  the  first  issue,  but  L  -• 
without  damages,  and  that  the  verdict  should  be  entered  for  the  defendant 
on  the  second  issue;  the  court  expressed  an  opinion  that  the  award  was 
defective  for  not  giving  damages  on  the  first  issue  for  the  plaintiff,  which 
the  arbitrator,  they  said,  ought  to  have  done,  as  the  issue  on  the  second  plea 
was  immaterial,  and  ought  to  have  been  disregarded  by  him.(g") 

A  statement  of  Patleson,  J.,  in  one  of  the  cases  just  cited,  that  the 
Court  of  Queen's  Bench  would  not  set  aside  an  award  for  not  determining 
a  question  as  to  the  validity  of  the  pleadings,  unless  the  point  as  to  the 
plaintifl's  right  to  judgment  non  obstante  veredicto  were  raised  before  the 
arbitrator,  assumes  that  it  was  the  duty  of  the  arbitrator  to  have  decided  the 
question.  (/j) 

On  motions  by  plaintiffs  for  leave  to  enter  judgment  non  obstante  vere- 
dicto, after  the  award  made,  the  courts  on  several  occasions  have  refused 
the  applications,  on  the  ground  that  the  arbitrator  had  the  same  power  which 
the  court  would  have  had  in  the  matter,  and  that  his  award  put  an  end  to 
the  proceedings. (i) 

Where  three  pleas  were  pleaded  in  bar  to  a  declaration  in  trespass  con- 
taining only  one  count,  and  issues  were  joined  on  them,  the  arbitrator, 
having  directed  a  verdict  for  the  plaintiff  on  the  two  first  issues,  and  for  the 
defendant  on  the  third,  added,  that  if  there  had  not  been  the  third  issue  he 
should  have  awarded  a  shilling  damages  to  the  plaintiff  on  the  other  issues, 
the  court  held  it  not  competent  for  the  plaintiff'  to  move  for  judgment  non 
obstante  veredicto  on  the  third  issue. (A:) 

The  Court  of  Common  Pleas,  however,  have  recently  held,  that  an  arbi- 
trator cannot,  without  special  power,  decide  on  a  question  as  to  the  plaintiff's 
right  to  judgment  non  obstante  veredicto,  *on  the  ground  that  the  r*ofir-i 
question  is  not  a  matter  in  difference  at  the  time  of  the  reference.       L         J 

A  cause  and  all  matters  in  difference  were  referred  at  Nisi  Prius  on  the 
usual  terms,  containing  among  others,  a  power  to  the  arbitrator  to  direct  the 
entry  of  a  verdict,  and  prohibiting  any  writ  of  error  being  brought.  The 
only  issues  joined  in  the  cause  were  issues  of  fact.     On  the  reference,  the 

(f)  Allen  v.  Lowe,  4  Q.  B.  66.  (g)  Grenfcll  v.  Edgcome,  7  Q.  B.  661. 

(h)  Allen  v.  Lowe,  4  Q  B.  66. 

(i)  See  P.  2,  ch.  2,  s.  1,  p.  120,  as  to  whether  issues  in  law  are  referred  on  the  reference 
of  a  cause. 

(k)  Steeple  v.  Bonsall,  4  A.  &  E.  950 ;  Britt  v.  Pashley,  16  L.  J.,  Ex.  240 ;  S.  C.  1  Ex. 
R.  64. 
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plaintiff's  counsel  contended  before  the  arbitrator  that  some  of  the  pleas 
were  bad  in  law,  and  would  be  bad  non  obstante  veredicto.  This  the 
defendant's  counsel  admitted,  but  argued  that  the  arbitrator  had  no  power 
under  the  order  of  reference  to  consider  whether  the  pleas  were  bad,  or  to 
give  judgment  non  obstante  veredicto.  The  arbitrator,  intimating  that  he 
thought  that  he  had  no  such  power,  but  expressing  no  positive  opinion,  said 
he  would  endeavour  to  make  his  award  in  such  a  way  as  to  enable  the 
party  against  whom  he  decided  to  raise  the  point  for  the  opinion  of  the 
court. 

In  his  award,  after  awarding  two  issues  for  the  plaintiff  and  the  remain- 
ing issues  for  the  defendant,  he  proceeded,  "And  I  do  hereby  assess  the 
damages  of  the  plaintiff  upon  the  said  two  several  issues  which  I  have 
ordered  to  be  entered  for  him  at  the  sum  of  one  shilling,  which  said  sum, 
except  for  my  finding  on  the  other  issues,  the  plaintiff  would  be  entitled  to 
recover  in  the  said  cause." 

On  a  motion  to  set  aside  the  award,  on  the  grounds,  among  others,  that 
the  arbitrator  had  not  decided  on  a  matter  under  the  order  of  reference 
brought  before  him,  viz.  whether  the  plaintiff  was  entitled  to  judgment  non 
obstante  veredicto ;  and  that  the  award  left  it  doubtful  whether  such  matter 
had  been  awarded  on  ;  the  Court  of  Common  Pleas  held  the  award  to  be 
good,  Wilde,  C.  J.,  saying,  "Was  the  question  about  entering  judgment 
non  obstante  veredicto  a  matter  of  difference  at  the  time  of  the  order  of 
reference?  I  am  of  opinion  that  it  certainly  was  not,  and  that  no  such 
question  could  have  arisen  until  the  award  had  been  made,  and  the  issues 
in  fact  disposed  of.  That  which  was  presented  before  the  arbitrator,  and 
-.  what  he  was  required  to  do,  was,  *what  the  case  of  Angus  v.  Red- 
L  -*  ford(/)  shows  he  had  no  power  to  do;  for  it  seems  to  me  that  the 
case  of  Angus  v.  Redford(ra)  is  a  distinct  authority  on  the  point,  that  the 
arbitrator  could  not  direct  the  entry  of  a  judgment  non  obstante  veredicto. 
The  cases  concur  in  this,  that  neither  the  court  nor  the  arbitrator  has  power 
to  enter  judgment  non  obstante  veredicto  after  an  order  of  reference  in  terms 
similar  to  these;  and  the  result,  therefore,  is,  that  parties  must,  in  the  order 
of  reference,  be  more  distinct  as  to  what  they  mean  to  refer.  Here  the 
parties  have  not  only  empowered  the  arbitrator  to  direct  mutual  releases  to 
be  given,  but  they  have  also  agreed  not  to  bring  any  writ  of  error.  That 
is  a  strong  argument  to  show  that  the  parties  never  intended  that  the  arbi- 
trator or  the  court  should  have  the  power  of  controlling  the  judgment 
entered  up  on  the  award,  as  such  judgment  could  not  afterwards  be 
reviewed  by  a  court  in  error."  The  learned  judge  added  the  following 
observations :  "Besides,  what  is  there  on  the  face  of  the  award  which  gives 
rise  to  the  present  objection  ?  Suppose  the  arbitrator  had  thought  the  pleas 
were  good,  the  frame  of  the  award  would  have  been  the  same  as  it  is  now; 
and  if  the  arbitrator  thought  that  the  judgment  non  obstante  veredicto 
ought  not  to  be  given,  must  he  state  so  in  his  award,  or  is  it  not  enough 
that  he  does  not  direct  such  judgment  to  be  given?  Therefore,  although 
the  arbitrator  might,  during  the  course  of  the  argument  before  him,  have 
expressed  an  opinion  against  the  validity  of  the  pleas,  he  might  afterwards, 
consistent  with  this  award,  have  thought  that  the   pleas  were  good ;  and 

(1)  11  M.  &.  W.  G9.        (mi)  11  M.  &  W.  69. 
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there  is  consequently  nothing  to  show  that  he  did  not  exercise  his  judg- 
ment thereon.  "(>i) 

It  is  to  be  noticed  that  neither  Allen  v.  Lowe,(o)  nor  Grenfell  v.  Edg- 
come,(j9)  were  cited  before  the  court  in  this  case. 

An  arbitrator  who  was  bound  to  state  points  of  law  at  the  request  of 
either  party,  was  requested  to  raise  on  the  face  of  *his  award  the  r,.,f,7-1 
question  as  to  the  validity  of  a  custom  set  forth  in  a  plea,  and  if  the  L  -J 
custom  were  bad,  whether  the  plaintiff  was  not  entitled  to  judgment  non 
obstante  veredicto;  the  award  was  held  sufficiently  final,  which  raised  the 
points  for  the  opinion  of  the  court,  though  the  arbitrator  did  not  express 
any  positive  determination  of  his  own  respecting  thein.^). 

III.  Power  to  direct  arrest  of  judgment.'] — As  an  arbitrator  cannot 
direct  judgment  to  be  entered,  so  is  it  equally  beyond  his  authority  to  direct 
the  judgment  to  be  arrested,  even  though  on  the  reference  an  objection  is 
taken  to  the  validity  of  the  declaration,  and  he  is  requested  to  direct  an 
arrest  of  the  judgment  in  the  cause. (r) 


SECTION  VI. 


OF    AWARDING    ON    A    SUIT    IN    EQUITY. 


An  award  that  a  suit  in  Chancery  shall  be  dismissed  is  a  sufficiently 
final  determination  of  the  suit,  for  it  intends  a  substantial  dismissal  and  a 
perpetual  cessation  of  the  suit,  and  is  a  conclusive  decision  on  the  rights  of 
the  parties  with  respect  to  all  matters  which  are  the  subject  of  the  suit. (a) 
"Where  a  Chancery  suit,  in  which  the  plaintiffs  prayed  to  be  decreed 
entitled  to  a  sum  of  money  which  the  defendant  claimed  as  a  gift,  was 
referred  with  all  matters  in  difference,  the  award  ordering  the  bill  to  be  dis- 
missed, and  each  party  *to  pay  his  own  costs,  was  held  to  be  a  suffi-  r*oRQ-| 
cient  decision  of  the  suit,  and  also  of  the  title  of  the  defendant  to  L  J 
the  sum  of  money,  the  subject  of  \i.(b\ 

If  on  the  reference  of  a  suit  in  equity  to  rescind  an  agreement,  it  be 
referred  to  the  arbitrator  to  determine  whether  the  agreement  should  be 
rescinded  and  the  suit  put  an  end  to,  and  the  arbitrator  award  that  the 
agreement  shall  be  rescinded,  and  that  each  party  shall  pay  his  own  costs, 
this,  it  seems,  is  a  sufficient  determination  of  the  suit.(c) 

When  an  arbitrator  is  appointed  by  an  order  of  Chancery  made  in  a  suit 
to  take  the  accounts  as  the  master,  he  being  merely  substituted  for  the 
master,  should  make  an  award  like  a  master's  report,  and  it  will  be  open  to 

(n)  Toby  v.  Lovibond,  12  Jur.  436 ;  S.  C.  17  L.  J.,  C.  P.  201.        (o)  4  Q.  B.  66. 
(p)  7  Q.  B.  661.  (r/)  Bradbee  v.  Christ's  Hospital,  4  M.  &  G.  714. 

(r)  Angus  v.  Redford,  11  M.  &  W.  69  ;  S.  C.  2  Dowl.  N.  S.  735. 
(a)  Knight  v.  Burton,  1  Salk.  75.         (b)  Pearse  v.  Pearse,  9  B.  &  C.  484. 
(c)  Tribe  &  Upperton,  In  re,  3  A.  &  E.  295. 
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similar  exceptions.  It  will  not,  therefore,  it  is  apprehended,  be  sufficient 
for  him  to  stale  a  general  balance  only,  but  he  ought,  it  seems,  like  the 
master,  to  set  forth  a  schedule  of  the  items  of  the  separate  accounts,  show- 
ing which  he  allows  and  which  he  disallows,  and  to  slate  a  balance  of  each 
account,  (c A 


[*369]  CHAPTER    VII. 


THE   DUTY   OF  THE  ARBITRATOR   IN  AWARDING  AS  TO  COSTS. 


As  the  question  of  costs  necessarily  arises  on  every  reference,  it  has  been 
thought  fit  to  devote  a  separate  chapter  to  the  consideration  of  the  duty  of 
the  arbitrator  in  respect  of  costs  under  the  various  forms  of  submissions. 

The  first  section  points  out  what  power  he  has  over  costs,  and  how  he 
may  exercise  it,  and  the  effect  of  awarding  payment  of  the  costs  of  the 
cause. 

The  second  section  considers  what  are  the  arbitrator's  powers  and  duty, 
when  costs  abide  the  event  of  the  award  ;  and  examines  what  event  of  the 
award  is  meant  in  respective  instances,  whether  the  separate  event  of 
the  award  as  to  a  particular  matter,  or  the  general  event  of  the  whole 
award. 

Section  three  shows  the  convenience  of  giving  the  arbitrator  power  to 
certify  for  costs,  and  specifies  the  proper  mode  of  executing  such  a  power. 


[*370]  *SECTION  I. 

OF   THE    ARBITRATOR'S     POWER    AND    DUTY    IN   AWARDING     COSTS. 


I.  What  arc  costs  of  the,  cause,  reference,  and  award  A — It  may  be  of  use 
to  note  the  distinction  between  costs  of  the  cause,  costs  of  the  reference,  and 
costs  of  the  award. 

When  an  award,  and  not  merely  a  certificate,  is  to  be  made,  the  costs  of 
the  cause  comprise  the  costs  incurred  in  the  cause  up  to  the  time  of  the  sub- 
mi.-sion,  the  costs  of  the  order  of  reference,  and  of  making  it  a  rule  of  court, 
and  the  costs  of  ulterior  proceedings  in  the  cause,  if  any,  after  the  award  ;(a) 

(<l)  Diekv.Miiligan,2Ves.Jr.23;  A  Bro.C.C.  117.  536. 

(a)  Eil  relatione  of  a  Muster.     ftec  Goodull  v.  Kuy,  4  Dowl.  1. 


HOW     TO     AWARD     AS    TO   COSTS.  289 

but  they  do  not  include  the  expense  of  witnesses  to  prove  the  issues  on  the 
reference. 

The  expense  incurred  by  the  parties  of  the  whole  inquiry  before  the 
arbitrator,  whether  with  respect  to  the  matters  in  the  cause  or  the  matters 
out  of  it,  are  costs  of  the  reference,  as,  for  instance,  the  costs  of  a  brief  in  the 
cause  referred  prepared  after  the  reference  for  the  purposes  of  the  arbitra- 
tion. This  is  the  case  even  if  the  arbitrator  expressly  find  that  there  are 
no  matters  in  difference  except  in  the  cause. (6)  But  if  the  arbitrator  be  to 
make  a  certificate,  as  he  is  merely  substituted  for  the  jury  out  of  court,  and 
there  is  no  award,  and  nothing  but  the  verdict,  all  the  costs  of  arriving  at  that 
verdict,  which  therefore  necessarily  include  the  costs  of  the  proceedings 
before  the  arbitrator,  are  costs  in  the  cause. (c) 

The  costs  of  the  award  are  the  amount  of  the  arbitrator's  charges,  which 
are  usually  paid  to  him  when  the  award  is  taken  up.  As  between  the 
parties,  if  the  arbitrator's  demand  be  excessive,  the  costs  of  the  award  are 
such  amount  only  as  on  taxation  the  Master  deems  the  arbitrator  entitled  to 
have  claimed. (d)  In  general  the  Master  passes  the  arbitrator's  charges 
without  question,  especially  if  he  be  a  barrister.  *Even  in  the  case  „7], 
of  a  lay  arbitrator,  the  practice  in  the  Court  of  Glueen's  Bench,  is  not  L  J 
to  review  the  charges  without  a  judge's  order  giving  the  Master  liberty  to 
do  so.(rf) 

Under  some  circumstances  the  costs  of  the  reference  have  been  consi- 
dered costs  in  the  cause,  even  when  there  has  been  an  award  made.  A 
plaintiff  who  had  recovered  a  verdict  in  trover,  with  large  damages,  con- 
sented to  take  back  the  goods  in  reduction  of  the  damages,  upon  its  being 
referred  to  an  arbitrator,  by  order  of  Nisi  Prius,  to  ascertain  the  amount  of 
deterioration,  if  any,  which  amount,  with  the  costs  of  the  cause,  were  to  be 
paid  to  the  plaintiff.  The  order  of  Nisi  Prius  was  silent  as  to  the  costs  of 
the  reference.  The  arbitrator  made  a  formal  award,  finding  the  amount  of 
the  deterioration,  and  awarded  a  sum  accordingly,  but  said  nothing  about 
costs.  The  court  held,  that  under  the  peculiar  circumstances  of  the  case, 
the  whole  proceedings  being  for  the  ease  of  the  defendant,  the  costs  of  the 
reference  were  costs  in  the  cause  to  which  the  plaintiff  was  entitled. (e) 

The  costs  of  showing  cause  against  a  rule  for  setting  aside  an  award  in  a 
cause,  are  costs  in  the  cause,  and  the  party  who  ultimately  has  the  verdict 
in  his  favour  is  entitled  to  have  them  taxed  for  him  :  even  where  the  award 
states  a  case  and  the  court  reduce  the  damages^/")  But  where,  after  a 
rule  for  setting  aside  an  inquisition  before  the  sheriff  for  excessive  damages, 
the  question  of  amount  was  referred,  nothing  being  said  about  the  costs  of 
the  application,  the  arbitrator  having  by  his  award  reduced  the  damages, 
it  was  held  that  the  plaintiff  was  not  entitled  to  the  costs  of  showing 
cause,  (g) 

(6)  Brown  v.  Nelson,  13  M.  &W.  397;  lilting  v.  Evans,  M'Lel.  12. 

(c)  Brown  v.  Nelson,  13  M.  &  \V.  397  ;  Mackintosh  v.  Blyth,  1  Bing.  269. 

(d)  Brazier  v.  Bryant,  2  Dowl.  t>00. 

(d)  Ex  relatione  of  a  Master  of  the  Court  of  Queen's  Bench. 

(e)  Tregoning  v.  Attcnboroush,  7  Bing.  733;  Taylor  v.  Lady  Gordon,  9  Bing.  570. 
(/)  Goodall  v.  Ray,  4  Dowl   1 ;  Clarke  v.  Owen,  2H.&W.  324. 

{g)  Lewis  v.  Harris,  2  B.  &  C.  620. 

February,  1849.— 19 
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IT.  The  power  of  the  arbitrator  over  costs.~] — When  a  cause  alone,  or  a 
cause  and  all  matters  in  difference  are  referred,  and  nothing  is  said  in  the 
submission  respecting  costs,  the  arbitrator  has  an  implied  authority  to  adju- 

Q«4>-|  dicate  Respecting  the  costs  of  the  cause,  but  not  of  the  reference  or 
L  J  award  :{Ji\  and  each  party  must  bear  his  own  expenses  of  the  refer- 
ence, and  is  liable  to  half  the  costs  of  the  award. (i) 

On  a  reference  of  a  cause  and  all  matters  in  difference,  if  there  be  an 
express  clause  giving  the  arbitrator  power  over  costs,  and  there  appear 
nothing  in  the  context  to  limit  the  generality  of  the  power,  the  costs  of  the 
reference  and  award,  as  well  as  of  the  cause,  seem  to  be  submitted  to  his 
award. (&) 

A  reference,  among  other  things,  concerning  all  costs,  charges,  and 
expenses,  incident  to  an  indictment  for  assault,  and  the  subsequent  proceed- 
ings thereon,  gives  the  arbitrator  power  to  award  costs  in  respect  of  the  pre- 
vious as  well  as  subsequent  proceedings  in  the  indictment,  for  the  expres- 
sion, incident  to  the  indictment,  includes  the  cost  of  previous  as  well  as  sub- 
sequent proceedings,  as,  for  instance,  the  costs  of  going  before  the  grand 
jary.(J) 

In  references  under  the  Lands  Clauses  Consolidation  Act,  1845,  of  dis- 
putes respecting  the  compensation  to  be  paid  for  lands  taken  for  the  pur- 
poses of  an  undertaking  authorized  by  statute,  by  s.  34,  "all  the  costs  of 
any  such  arbitration  and  incident  thereto,  to  be  settled  by  the  arbitrators, 
shall  be  borne  by  the  promoters  of  the  undertaking,  unless  the  arbitrators 
shall  award  the  same  or  a  less  sum  than  shall  have  been  offered  by  the  pro- 
moters of  the  undertaking,  in  which  case  each  party  shall  bear  his  own 
costs  incident  to  the  arbitration,  and  the  costs  of  the  arbitrators  shall  be 
borne  by  the  parties  in  equal  proportions. "(m) 

rjKq7qi  In  references  under  the  Railways  Clauses  Consolidation  *Act, 
L  J  1845, (wm)  by  s.  135,  "Except  where  by  this  or  the  special  Act, 
or  any  Act  incorporated  therewith,  it  shall  be  otherwise  provided,  the  costs 
of  and  attending  every  such  arbitration  to  be  determined  by  the  arbitrators, 
shall  be  in  the  discretion  of  the  arbitrators." 

The  Companies  Clauses  Consolidation  Act,  1845,(n)  has  in  s.  133  a 
similar  enactment,  verbatim,  adding,  however,  the  words,  «  or  their  umpires, 
as  the  case  may  be." 

III.  Duty  of  the  arbitrator  in  aivarding  costs.'] — In  general,  when  the 

(h)  Firth  v.  Robinson,  1  B.  &,  C.  277  ;  Taylor  v.  Lady  Gordon,  9  Bin?.  570;  Strutt  v. 
Rogers,  7  Taunt.  214;  Stratlon  v.  Green,  8  Bing.  437;  Candler  v.  Fuller,  Willes,  62; 
Roe  d.  Wood  v.  Doe,  2  T.  R.  644 ;  Bracher  v.  Cotton,  Barnes,  123 ;  llartncll  v.  Hill,  For- 
rest, 73;  Masscy  v.  Hall,  Rolle,  Ab.  Arb.  K.  14;  Carpenter  v.  Joynes,  Pract.  Reg.  45, 
conlra. 

(i)  Taylor  v.  Lady  Gordon, 9  Bing.  570;  Grove  v.  Cox,  1  Taunt,  165;  Bell  v.  Benson, 
2  Chitt.  157  ;  2  Tidd,  6th  Ed.  874,  9th  Ed.  831. 

(k)  Strait  v.  Rogew,  7  Taunt.  214;  Wood  v.  O'Kelly,  9  East,  436;  See  R.  v.  Moate,  3 
B.  &,  Ad.  237  ;  Bradley  v.  Tunstow,  1  B.  &  P.  34. 

(I)  Baker  v.  Townsend,  7  Taunt.  422. 

(m)  See  \l.  v.  J.  J.  York,  1  A.  &,  E.  828,  as  to  what  costs  are  costs  of  inquiry.  See 
also  ss.  51,  52,  of  the  Lands  Clauses  Act. 

(m)  8  &.  9  Vict.  c.  20.     See  the  Appendix  of  Statutes. 

(n)  8  &  9  Vict.  c.  16.     See  the  Appendix  of  Statutes. 
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costs  of  the  cause  or  of  the  reference  are  in  the  arbitrator's  discretion,  he  need 
not,  unless  he  please,  give  any  directions  respecting  them.  The  result,  if 
the  award  be  silent  on  the  question  of  costs,  is,  that  the  costs  of  the  cause 
follow  the  verdict;  and  the  plaintiff  is  entitled  to  them,  if  the  verdict 
awarded  be  in  his  favour,  even  although  the  award  as  to  the  other  matters 
in  difference  directs  the  plaintiff" to  pay  the  defendant  a  large  sum.(o) 

The  costs  of  the  reference  and  award,  it  is  apprehended,  stand  on  the 
same  footing  when  an  arbitrator  does  not  choose  to  exercise  his  power  over 
them,  as  when  he  has  no  such  power,  so  that  each  party,  as  we  have  seen, 
will  have  to  bear  his  own  costs  of  the  reference,  and  pay  half  those  of  the 
award,  (jd) 

When  the  costs  are  in  the  discretion  of  the  arbitrator,  "  who  shall  ascer- 
tain the  same,"  it  would  seem,  from  some  observations  on  the  effect  of  that 
provision,  that  the  arbitrator  is  bound  to  give  some  costs,  and  to  fix  their 
amount,  (q) 

When  the  arbitrator  thinks  fit  to  exercise  his  power  over  his  costs,  his 
discretion  is  subject  to  few  limitations.  He  *may  (if  the  submis-  r^nmtf\ 
sion  make  no  provision  for  the  costs  being  taxed)  award  a  gross  sum  L  J 
to  be  paid  for  costs,  the  court  will  not  review  his  discretion  as  to  the  amount, 
unless  the  sum  be  so  excessive  as  to  afford  evidence  of  partiality. (r\ 
Instead  of  ascertaining  the  amount  himself,  (if  the  reference  be  a  cause  in  one 
of  the  superior  courts,  or  under  a  submission  which  can  be  made  a  rule  of 
court,)  he  may  award  that  one  of  the  parties  shall  pay  to  the  other  costs  to 
be  taxed  by  the  Master, (s)  or  cost  generally,  without  saying  who  is  to  ascer- 
tain the  amount,  in  which  case  the  officer  of  the  court  will  tax  them.(/) 
But  if  the  submission  provide  that  the  costs  of  the  reference  and  award  are 
to  be  in  the  discretion  of  the  arbitrator,  "who  shall  ascertain  the  same" 
and  he  order  a  party  to  pay  the  costs,  the  award  is  bad,  unless  he  ascer- 
tains their  amounts  himself  in  the  award,  and  the  Master's  taxation  will  not 
supply  the  omission. (u) 

If  the  cause  referred  be  in  an  inferior  court,  as  there  is  no  authorized 
officer  to  tax  the  costs  of  such  a  court  recognized  by  the  superior  courts,  the 
arbitrator  must  take  care  to  assess  them  himself,  or  the  award  will  be  defi- 
cient.^) So  also  if  the  reference  be  by  agreement,  which  contains  no  pro- 
vision for  making  it  a  rule  of  court,  so  that  the  court  has  no  jurisdiction 
over  the  matter,  the  Master  cannot  tax  the  costs  of  the  reference  ;  and  there- 
fore the  arbitrator,  if  he  give  them,  must  fix  the  sum  in  the  award. [y) 

When  he  has  power  over  the  costs,  he  may  apportion  them  as  he  pleases  ; 

(o)  Young  v.  Gye,  10  Moore,  198;  Mackintosh  v.  Blyth,  1  Bing.  269. 

(p)  See  ante,  p.  372. 

(q)  Morgan  v.  Smith,  1  Dowl.  N.  S.  617  ;  S.  C.  9  M.  &  W.  427  ;  Angus  v.  Retford,  2 
Dowl.  N.  S.  735  ;  S  C.  11  M.  &  \V.  69,  per  Parke,  B.;  Grenfell  v.  Edgcomc,  7  Q.  B.  661, 
per  Williams,  J. 

(r)  Shephard  v.  Brand,  Cas.  temp.  Hardw.  53 ;  S.  C.  2  Barnard.  463 ;  Anon.  1  Chit. 
38;  Turner  v.  Rose,  1  Ld.  Kenyon,  393. 

(s)  Winter  v.  Garlick,  6  Mod.  195;  S.  C.  1  Salk.  75;  Pedley  v.  Goddard,  7  T.  R.  73; 
Pratt  v.  Salt,  Cas.  temp.  Hardw.  1 61  ;  Tidd's  Pract.  832,  9th  Ed. 

(t)  Browne  v.  Marsden,  1  II.  Bl.  223  ;  Stokes  v.  Lewis,  2  Smith,  12  ;  Dudley  v.  Nettle- 
fold,  2  Stra.  737  ;  Thorp  v.  Cole,  4  Dowl.  457 ;  Stephenson  v.  Browning,  Barnes,  56. 

(u)  Morgan  v.  Smith,  1  Dowl.  N.  S.  617. 

(x)  Addison  v.  Gray,  2  Wils.  293  ;  Fox.  v.  Smith,  2  Wils.  267. 

(r/)  Thorp  v.  Cole,  4  Dowl.  457. 
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he  may  order  either  the  plaintiff  or  the  defendant  to  pay  the  whole  amount 
of  the  or  that  each  shall  pay  in  certain  proportions. (z)  He  may  direct 
-,'an  *infant  party  to  the  reference,  or  a  person  who  though  not  a  party 
L  -"  to  any  cause  referred,  has  made  himself  a  party  to  the  reference,  to 
pay  the  whole  costs. (a) 

But  he  cannot,  unless  specially  authorized,  award  any  other  than  com- 
mon costs,  as  between  party  and  party  ;  he  has  no  implied  power  to  order 
the  costs  either  of  the  cause  or  reference  to  be  taxed  as  between  attorney 
and  client. (6)  In  one  instance,  however,  where  the  reference  was  by  agree- 
ment out  of  court,  and  the  arbitrator  awarded  a  certain  sum  for  costs  in  the 
cause,  stated  to  be  the  amount  of  costs  as  between  attorney  and  client;  the 
court  thought  such  costs  might  reasonably  be  given,  and  refused  to  interfere 
with  that  provision  in  the  award. (e) 

It  was  held,  on  an  order  of  reference,  by  which  the  costs  of  the  cause 
were  to  abide  the  event,  and  the  costs  of  the  reference  and  of  the  special 
jury,  which  had  been  obtained  on  the  motion  of  the  defendant,  were  left  in 
the  arbitrator's  discretion,  that  the  arbitrator  had  only  power  of  allowing  the 
costs  of  the  special  jury,  as  costs  in  the  cause,  if  the  party  who  moved  for 
the  same  had  succeeded,  and  that  the  arbitrator  had  exceeded  his  authority, 
after  directing  a  verdict  for  the  plaintiff,  in  ordering  him  to  pay  the  costs  of 
the  special  jury.(fZ) 

When  two  actions  are  included  in  one  submission,  the  arbitrator  cannot 
order  the  costs  of  one  to  be  set  off  against  the  costs  and  damages  in  the 
other,  so  as  to  affect  the  lien  of  the  attorneys.  The  set-off  must  be  subject 
to  the  lien.(e) 

If  the  arbitrator  direct  the  defendant,  on  a  specified  day,  to  pay  the  plain- 
r*qire-|  l'ff  his  costs  to  be  taxed  by  the  Master,  it  *is  no  excuse  for  non-pay- 
L  J  ment  by  the  day,  that  the  plaintiff  has  not  had  them  taxed,  for  it  is 
incumbent  on  the  defendant  to  procure  them  to  be  taxed  in  time,  so  that  he 
may  ascertain  the  amount,  and  have  the  money  ready  for  the  plaintiff 
according  to  the  award. (/) 

Though  the  costs  of  the  reference  and  award  are  left  in  the  arbitrator's 
discretion,  and  we  have  seen  that  he  may,  if  he  please,  ascertain  in  his 
award  the  amount  of  the  costs  of  the  reference,  yet  he  is  not  in  general  per- 
mitted to  award  to  himself  any  definite  sum,  by  way  of  fee  or  compensation 
for  his  trouble,  though  such  a  course  is  sometimes  incorrectly  pursued. (g) 
Still  less  is  he  authorized  to  award  a  definite  sum  to  be  paid  into  his  hands, 
including  in  it  an  indefinite  allowance  to  himself.(/j)  If  he  fix  in  the  award 
the  amount  of  the  costs  of  the  award,  that  portion  of  the  award  if  objected 

(z)  Cargcy  v.  Aitcheeon,  2  B.  &  C.  170. 

(o)  Proudfoot  v.  Poilc,  3  D.  &  L.  524. 

(6)  Pratt  v.  Salt,  Cas.  Temp.  Hardw.  161  ;  Bartlc  v.  Mosgrave,  1  Bowl.  N.  S.  325; 
Broadhurat  v.  Darlington,  2  Dowl.  38;  Turner  v.  Rose,  1  Ld.  Kcnyon,  393;  Marder  v. 
Cox,  Cowp.  127;  Beckham  v.  Babb,  8  Dowl.  167;  Whitehead  v.  Firth,  12  East,  166  ; 
Browne  v.  Marsdcn,  1  H.  Bl.  223. 

(r)  Hartnell  v.  Hill,  Forrest.  73.  (rf)  Finlayson  v.  M'Lcod,  1  B.  &  A.  663. 

(e)  Cowell  v.  Betteley,  10  Bing.  432  ;  Figea  v.  Adams,  4  Taunt.  632  ;  Caddel  v.  Smart, 
4  Dowl.  760;  Reg-  Gen.  II.  T.  2  W.  IV.  93,  2  B.  «fc  Ad.  388. 

(/)  Candler  v.  Fuller,  Willes,  62;  Bigland  v.  Skelton,  12  East,  436. 

(g)  Beccombe  v,  Babb,  6  M.  &  W.  129;  Daubuz  v.  Rickman,  4  Dowl.  129;  Kcndrick 
v.  Daviea,  5  Dowl.  693. 

(h)  Robinson  v.  Henderson,  6  M.  &.  S.  276. 
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to,  will,  when  the  court  has  jurisdiction,  be  set  aside  ;  for  it  is  contrary  to 
reason  to  allow  an  arbitrator  to  be  judge  in  his  own  cause,  and  without  con- 
trol to  determine  the  amount  of  what  is  to  be  paid  to  himself.  He  should 
simply  direct  which  part}''  is  to  pay  the  costs  of  the  award,  without  naming 
any  sum  in  his  award,  and  the  officer  of  the  court  who  taxes  the  costs,  will 
determine  as  between  the  parties  the  proper  amount  to  be  allowed  for  the 
arbitrator's  fees  and  charges. (i)  But  if  the  arbitrator  be  by  the  submission 
specially  directed  to  ascertain  the  amount  of  the  costs  of  the  award,  he 
should  do  so  in  the  award  ;(k)  and  if  the  reference  be  one  over  which  the 
courts  have  no  jurisdiction,  so  that  the  costs  cannot  be  taxed  by  the  taxing 
officer,  it  would  seem,  if  he  has  power  to  give  costs  of  the  award,  he  must, 
in  order  properly  to  exercise  it,  fix  the  *amount  himself,  lest  the  rS,„77-, 
award  be  defective  for  want  of  certainty.  L         -" 

IV.  Effect  of  awarding  payment  of  the  costs  of  the  cause.'] — When  an 
arbitrator,  having  authority,  directs  one  party  to  pay  the  other  the  costs  of 
the  cause,  this  direction,  unless  the  context  prevent  it,  will  generally  be 
understood  to  give  a  right  to  such  costs,  and  such  only,  as  the  party  would 
in  the  ordinary  course  of  law  have  been  entitled  to,  had  the  event  of  the 
cause  been  determined  as  it  was,  by  the  court  or  a  jury  instead  of  by  the 
arbitrator.  Thus  after  a  verdict  for  the  defendant,  and  a  rule  for  a  new 
trial  obtained,  the  cause  being  referred,  an  award  that  the  plaintiffs  were 
entitled  to  recover,  and  that  the  defendants  should  pay  the  costs  of  the 
cause,  was  held  not  to  entitle  the  plaintiffs  to  the  costs  of  the  first  trial, 
for  they  would  not  have  had  a  right  to  them  had  the  cause  been  tried 
a  second  time,  and  a  verdict  found  in  their  favour. (/)  So  where  the  arbitra- 
tor was  to  hear  and  decide  on  the  costs  of  the  cause,  as  if  a  plea  which  had 
been  withdraw  by  consent  had  remained,  and  the  arbitrator,  after  finding 
two  issues  for  the  plaintiff,  and  one  which  went  to  the  whole  merits  for  the 
defendants,  directed  the  plaintiff  to  pay  the  defendants  their  costs  in  the 
cause,  the  court  held  that  the  plaintiff  was  entitled  to  the  costs  of  the  two 
issues  found  for  him,  and  the  defendants  to  the  costs  of  the  third  ;  and  that 
as  nothing  was  said  in  the  award  respecting  the  costs  of  the  issue  on  the 
plea  which  had  been  withdrawn,  the  arbitrator  was  not  to  be  considered  as 
having  included  them  in  the  costs  of  the  cause,  or  meant  to  give  them  to 
either  party,  consequently  that  each  party  would  have  to  bear  his  own  costs 
of  that  issue. (m) 

An  award  to  the  plaintiff" of  "the  costs  sustained  in  the  action,"  does  not 
give  him  the  costs  of  the  reference. (n) 

*As  cases  decided  on  the  construction  of  a  direction  in  the  sub- 
mission to  pay  costs,  illustrate  what  would  be  the  effect  of  similar  L         J 
words  in  an  award,  the  two  following  cases  are  cited  here. 

By  a  judge's  order  referring  a  cause,  the  plaintiff  was  to  be  at  liberty  to 
enter  up  judgment  and  sue  out  execution  for  the  sum  awarded  due,  together 

(i)  George  v.  Louseley,  8  East,  12  ;  Miller  v.  Robe,  3  Tannt.  461  ;  Fitzgerald  v.  Graves, 
5  Taunt.  341  ;  Barrett  v.  Parry,  4  Taunt.  657 ;  Brazier  v.  Bryant,  2  Dowl.  600 ;  Moore  v. 
Darley,  1  C.  B.  445.     See  ante,  p.  371. 

(/•:)  Morgan  v.  Smith,  1  Dowl.  N.  S.  617  ;  Gillon  v.  Mersey  and  Clyde  Navigation 
Company,  3  B.  &  Ad.  493. 

(I)  Rigby  v.  Okell,  7  B.  &  C.  57.  (m)  Allenby  v.  Froudlock,  4  A.  &  E.  326. 

(n)  Browne  v.  Marsden,  1  H.  El.  223. 
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with  his  costs;  it  was  decided  by  the  Court  of  Common  Pleas,  in  accord- 
ance with  what  was  reported  to  be  the  practice  of  the  King's  Bench, 
that  this  submission  did  not  entitle  the  plaintiff  to  the  costs  of  the  refer- 
ence.^) 

Where  an  indictment,  removed  into  the  King's  Bench  by  the  defendant, 
and  made  a  special  jury  cause  by  the  prosecutor,  was  referred  by  an  order 
of  reference,  which  stated  that  if  the  arbitrator  should  be  of  opinion  that  the 
defendant  was  guilty,  and  the  prosecutor  entitled  to  costs,  the  defendant 
agreed  to  pay  the  costs,  and  the  arbitrator  did  so  find  ;  it  was  held  that  the 
prosecutor  could  not  recover  the  costs  of  the  special  jury,  since  the  judge 
had  not  certified  pursuant  to  6  G.  IV.  c.  50,  s.  34,  and  the  order  of  refer- 
ence did  not  expressly  give  a  power  of  doing  so  to  the  arbitrator,  and  that 
the  general  term  "costs,"  in  this  order,  did  not  include  those  of  the  refer- 
ence and  award. Qo) 


[*379]  ^SECTION  II. 

OF  THE   F0WER  AND    DUTY  OF    THE  ARBITRATOR  WHEN  COSTS  ABIDE  THE 

EVENT. 

I.  Power  of  the  arbitrator  ivhen  costs  abide  the  event.'] — Instead  of 
leaving  the  costs  in  the  discretion  of  the  arbitrator,  the  submission  often 
provides  that  they  shall  abide  the  event. 

If  the  submission  provide  that  "  the  costs"  are  to  abide  the  event  of  the 
award,  that  includes  the  costs  both  of  the  reference  and  of  the  cause. (a) 

When  costs  are  to  abide  the  event,  the  arbitrator  has  no  control  over 
them,  and  the  award  should  be  silent  respecting  them.  It  is  an  excess  of 
authority  on  his  part  to  ascertain  their  amount  in  the  award, (b)  or  to  order 
the  costs  of  the  cause  to  be  set  off  against  the  other  party's  damages  and 
costs  in  another  action, (c)  or  to  direct  that  they  shall  be  paid  at  any  particu- 
lar time  or  place. ((/) 

Sometimes,  however,  he  has  an  indirect  power  of  affecting  them.  For  it 
would  seem  from  the  observations  of  Parke,  B.,  in  a  recent  case,  that  when 
the  arbitrator  has  all  the  powers  of  a  judge  of  Nisi  Prius,  he  may  award 
speedy  execution  of  the  costs  and  damages  in  the  cause,  and  thus  compel 
an  earlier  payment  than  the  ordinary  course  of  law  would  impose. (c) 

In  another  instance,  a  cause  and  all  matters  in  difference,  including  a 
suit  in  equity  by  the  defendants  in  law  against  the  plaintiffs  in  law,  pray- 
ing for  an  injunction  to  restrain  the  plaintiffs  in  law  from  proceeding  in  the 
-.  action,  were  'referred,  and  the  costs  of  the  action,  and  of  the  suit  in 
L         J  equity,  were  directed  to  abide  the  event  of  the  award. 

(„:  Bradley  v.  Tunstow,  1  B.  &  P.  34.  (/>)  R-  v.  Moatc,  3  B.  &  Ad.  237. 

(a)  Wood  v.  O'Kelly,  9  East,  436. 

(I)  K.  ndri.  I   v.  Davies.5  Dowl.  693;  Ikmsworth  v.  Eri:m,  1  C.  B.  131. 

((    United  v.  Kidd,  1  Chitt  526. 

\d)  Cocl  burn  v.  Newton,  9  Dowl.  676;  Clarke  v. Owen,  2  II.  &  W.  321. 

(c)  Rem  v.  Watera,  1G  M.  &  W.  263;  S.  C.4D.  &,  L.  5G7. 
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On  some  of  the  issues  in  the  action,  the  arbitrator  found  for  the  plaintiffs 
with  damages,  but  as  to  so  much  of  the  suit  in  equity  as  regarded  them,  he 
awarded  that  the  plaintiffs  should  be  restrained,  and  should  not  proceed  to 
recover  the  damages  found  for  them,  nor  costs. 

This  clause  was  complained  of  as  an  unauthorized  interference  with  the 
costs  of  the  cause,  which  it  was  contended  were  to  follow  the  event  of  the 
cause.  But  the  court  were  of  opinion  that  the  arbitrator  had  not  exceeded 
his  authority,  as  the  event  of  the  award,  which  the  costs  were  to  abide, 
meant  the  ultimate  and  general  event,  and  not  that  of  each  particular  part, 
and  that  as  the  suit  in  equity  prayed  an  injunction,  the  arbitrator  clearly 
had  power  to  restrain  on  equitable  grounds  the  plaintiffs  from  recovering 
that  to  which  on  legal  grounds  they  were  entitled,  although  it  was  true  that 
he  thus  exercised  an  indirect  jurisdiction  over  the  costs  at  law. (A 

II.  What  the  event,  when  the  costs  of  the  cause  only  abide  the  event. ~\ — 
From  the  somewhat  ambiguous  provision  ordinarily  inserted  in  a  submis- 
sion, referring  a  cause  and  all  matters  in  difference,  "that  the  costs  of  the 
cause  shall  abide  the  event  of  the  award,"  it  is  not  always  easy  to  say  on 
what  event  the  costs  of  the  cause  are  to  depend,  whether  on  the  event  of 
the  award  as  to  the  cause,  or  on  the  general  event  of  the  whole  award. 

If  the  costs  of  the  cause  are  to  abide  the  event  of  the  award,  and  the  sub- 
mission is  silent  as  to  the  costs  of  the  reference,  or  leaves  them  in  the  arbi- 
trator's discretion,  the  event  construed  to  be  meant,  will  be  the  event  of  the 
award,  as  to  the  cause,  and  not  the  general  event  of  the  award,  even 
although  the  event  of  the  whole  award  be  in  favour  of  the  party  who 
fails  in  the  action. (jr) 

*The  arbitrator,  therefore,  in  such  case,  is  not  justified  in  making  $  , 
a  general  award,  but  he  must  decide  the  cause  separately  from  the  L  -" 
other  matters  in  difference,  in  order  that  there  may  be  an  event  of  the  cause 
on  which  the  costs  of  the  cause  can  be  taxed.  And  for  this  end  it  is  neces- 
sary that  the  cause  should  not  merely  be  disposed  of,  but  determined  in 
favour  of  one  of  the  parties. (/t)  The  proper  manner  of  deciding  the  cause, 
the  duty  of  finding  on  every  issue  joined,  the  powers  and  duties  of  the  arbi- 
trator as  to  the  verdict,  damages,  and  judgment,  have  been  fully  discussed 
in  the  previous  chapter. (i) 

An  award  of  a  gross  sum  in  favour  of  either  party  is  insufficient,  because 
it  leaves  quite  uncertain  in  whose  favour  the  cause  has  been  decided,  since 
it  is  impossible  to  collect  from  it  whether  the  sum  is  to  be  paid  in  respect  of 
the  action,  or  of  any  other  matters  in  difference,  so  that  there  is  no  determi- 
nation of  the  event  on  which  the  costs  of  the  cause  depend  ;(&)  and  even  if 
when  a  verdict  has  been  taken,  the  issues  are  specifically  decided,  the  find- 
ing is  still  defective,  because  as  there  are  no  specific  damages  in  the  cause, 
the  costs  of  the  cause  cannot  be  taxed  on  the  verdict. (A 

(  f )  Reeves  v.  Macgregor,  9  A.  &  E.  576. 

(e)  Lund  v.  Hudson,  1  D.  &  L.  23G ;  Crosbie  v.  Holmes,  3  D.  &  L.  566 ;  Highgate 
Archway  Company  v.  Nash,  2  13.  &  A.  5'J7;   Pearson  v,  Archbold,  11  M.  &  W.  477. 

(A)  Learning  v.  Fearnley,  In  re,  5  B.  &  Ad.  403. 

(i)  P.  2,  ch.  6,  p.  336. 

(A-)  Pearson  v.  Archbold,  1 1  M.  &  W.  477  ;  Crosbie  v.  Holmes,  3  D.  &,  L.  566  ;  S.  C.  15 
L.  J  Q.  B. 125. 

(I)  Taylor  v.  Shuttleworth,  8  Dovvl.  281 ;  Taylor  v.  Marling,  2  M.  &  G.  55. 
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And  the  arbitrator  should  assess  the  true  amount  of  debt  or  damages  in 
the  cause  separately,  for  in  trespass  and  case  the  right  to  costs  may  often 
depend  upon  the  damages  amounting  to  forty  shillings. (w)  And  in  assump- 
sit debt  and  covenant,  for  a  demand  in  the  nature  of  a  debt,  the  scale  at 
which  the  costs  are  taxed  depends  upon  whether  the  plaintiff  recovers  a 
sum  exceeding  £20. (m) 

Possibly,  however,  the  award,  if  defective  in  this  respect,  may  in  many 
r*3R2l  cases  ke  sustained,  if  the  plaintiff  desire  it,  *by  his  consenting  to 
L  -J  waive  his  right  to  costs  on  the  higher  scale,  or  at  all  events  by  his 
waiving  it  as  to  all  costs,  so  that  the  defendant  cannot  be  injured  by  the 
omission  of  the  arbitrator  to  distinguish  between  the  damages  in  and  out  of 
the  action. (o\ 

III.  What  the  event,  when  the  costs  of  cause  and  reference  abide  the 
event.'] — When  on  a  reference  of  a  cause  and  all  matters  in  difference,  the 
submission  provides  that  the  costs  of  the  cause  and  of  the  reference  are  to 
abide  the  event  of  the  award,  that,  as  a  general  rule,  it  is  said,  (though  some 
cases  hold  differently,)  will  be  construed  to  mean  the  general  event  of  the 
award,  and  that  each  party  will  have  to  pay  his  own  costs,  unless  every- 
thing be  decided  in  favour  of  one  party. [p\ 

Hence,  where  the  costs  of  the  action,  submission,  reference,  and  award, 
and  all  other  matters  in  anywise  relating  thereto,  were  directed  to  abide  the 
event  of  the  award,  and  to  be  paid  at  such  time  or  times  as  the  arbitrator 
should  direct,  and  the  award  found  some  matters  in  favour  of  each  party, 
the  arbitrator  was  held  to  have  exceeded  his  authority  in  giving  any  direc- 
tions respecting  the  payment  of  the  costs. (q) 

Supposing  there  are  several  accounts  between  two  merchants,  and  they 
agree  that  the  whole  accounts  shall  be  referred  to  an  arbitrator,  the  costs  to 
abide  the  result  of  the  award,  and  the  arbitrator  finds  the  balance  upon  some 
of  the  accounts  in  favour  of  one  party,  and  upon  others  in  favour  of  the 
other,  but  the  final  balance  of  the  whole  amount  in  favour  of  one  of  the  two, 
the  result  on  which  the  right  to  costs  depends  means  the  final  determination 
of  the  whole  matters  in  dispute,  and  the  costs  follow  the  balance:  and  this 
r*ooo-i  ^  seems  is  the  case,  although  an  action  has  been  *commenced  in 
*■  J- respect  of  some  of  the  matters  in  account,  and  the  cause  and  all  mat- 
ters in  difference  have  been  referred,  the  costs  of  the  cause,  reference,  and 
award,  to  abide  the  result  of  the  award,  and  the  arbitrator  has  determined 
that  in  the  action  the  plaintiff  is  entitled  to  recover  a  certain  amount,  but 
that  on  the  balance  of  all  the  accounts,  taking  into  consideration  the  sum 
found  due  in  the  action,  the  plaintiff  is  indebted  to  the  defendant. (>•) 

Where  an  action  of  trover  for  corn  was  referred,  the  costs  to  abide  the 
event  of  the  award,  and   the  arbitrator   awarded  to  the  plaintiff  a  right  of 

(m)  Spain  v.  Cadell,  8  M.  &  W.  129. 

[n)  Elleman  v.  Williams,  2  I).  &  L.  46  ;  See  P.  3,  ch.  8,  s.  2,  as  to  taxing  the  costs  of 
thecatue;  See  also  Rale  v.  Bride,  1  Ex.  R.  151. 

{(>)  Morgan  v.  Smith,  1  Dowl.  N.  S.  617;  England  v.  Davison,  9  Dowl.  1052;  Taylor 
v. Shuttleworth,  8  Dowl.  281  ;  Tayler  v.  Marling,2  IYI.  &6.  .r«.r>. 

( V)  Boodle  v.  Davies,  •'«  A.  &  E,  200  ;  Junes  v.  Powell,  fi  Dowl.  483. 

(7)  Boodle  v.  Davies,  3  A.  &  E.  200.  (r)  Ilcmsworlli  v.  Brian,  1  C.  B.  131. 
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entering  into  the  defendant's  barn,  but  did  not  decide  the  action,  it  was 
held  that  as  the  event  was  substantially  in  the  plaintiff's  favour,  the  plain- 
tiff* was  entitled  to  his  costs,  and  the  court  noticed  the  distinction  that  the 
costs  were  to  abide  the  event  " of  the  award"  and  not  "  of  the  action  "(s) 

When  the  costs  of  the  suit,  reference,  and  award,  are  to  abide  the 
event  of  the  award,  and,  independently  of  the  cause,  the  award  is 
partly  in  favour  of  the  plaintiff,  and  partly  of  the  defendant,  as  the  event 
of  the  award  as  to  costs  has  been  already  determined  by  this  finding  to 
be,  that  each  party  shall  pay  his  own,  it  is  not  incumbent  on  the  arbitrator 
to  make  a  legal  termination  of  the  cause  in  favour  of  either  party.  On  this 
ground,  where  an  action  for  the  price  of  some  flints  sold  and  delivered,  and 
also  for  the  use  and  occupation  of  a  gravel-pit,  was  referred,  with  all  mat- 
ters in  difference,  the  cost  of  the  suit,  reference,  and  award,  being  to  abide 
the  event  of  the  award,  the  court  supported  the  award,  which  directed  the 
defendant  to  deliver  a  certain  quantity  of  flints  to  the  plaintiff,  and  the 
plaintiff  to  pay  the  defendant  a  specified  sum,  upon  payment  of  which  the 
award  ordered  that  all  proceedings  in  the  action  should  cease,  and  that 
each  party  should  give  the  other  a  general  release,  the  arbitrator  express- 
ing no  opinion  respecting  the  merits  of  the   action. (/) 

But  although  it  may  not  be  absolutely  necessary,  it  is  advisable  ^  .  ., 
in  all  cases,  if  possible,  to  decide  on  the  merits  of  the  cause  sepa-  L  J 
rately,  for  in  some  cases  where  the  costs  of  the  cause,  and  of  the  reference 
and  award,  were  to  abide  the  event  of  the  award,  the  court  have  construed 
the  submission  to  mean  that  the  costs  of  the  cause  were  to  depend  on 
the  event  of  the  award  as  to  the  cause  ;(m)  and  in  one  instance,  when 
the  cause  was  decided  for  the  defendant,  and  the  general  event  of  the  refer- 
ence was  for  the  plaintiff,  directed  the  Master  to  tax  the  defendant  his  costs 
of  suit,  and  gave  the  plaintiff  the  costs  of  the  reference. (.r) 

From  the  peculiar  terms  of  the  submission,  and  the  nature  of  the  sub- 
ject-matter, the  direction  that  costs  are  to  abide  the  event  of  the  award,  has 
been  in  particular  cases  construed  to  mean  that  the  costs  of  each  matter 
are  to  abide  the  decision  on  that  matter.  An  action  of  replevin,  and 
two  actions  on  ejectment  were  referred,  together  with  f  he  subject-matter 
thereof,  in  one  submission,  and  it  was  also  agreed  "  that  the  costs  of 
the  said  several  actions,  and  of  all  matters  and  things  relating  thereto, 
shall  abide  the  event  of  the  award,  and  be  borne  and  paid  by  the  par- 
ties at  such  time  and  in  such  manner  as  the  same  shall  be  thereby 
ordered  to  be  paid,  and  that  the  costs  and  charges  of  the  submission,  refer- 
ence, and  aware,  shall  be  in  the  discretion  of  the  aibitrators."  The  arbi- 
trators found  two  actions  in  favour  of  one  party,  and  one  in  favour  of  the  other, 
and  then  directed  the  costs  of  each  action  severally  to  be  paid  by  the  losing 
party  in  each  on  a  particular  day.  It  was  objected  that  the  arbitrators  had 
no  power  over  the  costs,  as  the  event  of  the  award  was  not  wholly  one 
way  ;  but  the  court  held  the  arbitrators  right  in  their  direction,  as  in  sub- 
stance several  actions,  and  nothing  more,  being  referred,  the  agreement 
that  the  costs  of  the  actions  should  abide  the  event  of  the  award,  meant  the 
event  of  the  award  as  to  each  action  distributively.(?/) 

(s)  Anon.  1  Smith,  426.  (*)  Yates  v.  Knight,  2  Bing.  N.  C.  277. 

(u)  Eardley  v.  Steer,  2  C.  M.  &  R.  327. 

(x)  Chittenden  v.  Walker,  3  A.  &  E.  691.  (y)  Jones  v.  Powell,  6  Dowl.  483. 
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-.  But  where  an  action  and  a  suit  to  restrain  the  plaintiff  at  *law 
L  -J  from  proceeding  with  the  action  were  referred,  the  costs  of  the 
action  and  suit  to  abide  the  event  of  the  award,  the  court  held  that  the  event 
which  the  costs  were  to  abide,  meant  the  ultimate  and  general  event,  and 
not  that  of  each  particular  part.(z) 

IV.  Effect  of  the  award  when  costs  abide  the  event.'] — When  the  costs* 
of  the  cause  are  to  abide  the  event  of  the  award,  the  costs  which  are 
allowed  are  generally  those  costs  only  which  would  have  followed  the  legal 
event,  had  the  conclusion  arrived  at  by  the  award  been  obtained  in  the 
ordinary  course  of  law. 

Thus,  on  a  reference  taking  place  after  a  verdict  for  the  pla'ntiff  and  a 
rule  for  a  new  trial,  the  costs  of  the  cause  to  abide  the  event,  the  arbitrator 
found  for  the  defendant  on  all  the  issues  ;  it  was  held,  that  as,  if  there  had 
been  a  second  trial,  neither  party  would  have  been  entitled  to  the  costs  of 
the  first  trial,  the  finding  of  the  arbitrator  gave  the  defendant  no  claim  to 
those  costs. (a)  So  where  the  costs  of  the  cause  referred  were  to  abide  the 
event,  and  the  arbitrator  awarded  that  there  was  not  anything  due  to  the 
plaintiffs,  it  was  held,  that  as  the  plaintiffs  were  suing  as  executors,  they 
were  not  liable  to  pay  costs  to  the  defendant,  as  they  would  not  have  been 
liable  had  the  costs  been  so  decided  by  the  verdict  of  a  jury. (6)  So  also 
where  on  a  similar  reference  the  arbitrator  awarded  that  the  plaintiff's 
demand  was  thirty-seven  shillings  only,  a  sum  under  forty  shillings,  the 
court  made  absolute  a  rule  referring  it  to  the  Master  to  tax  the  defendant 
his  costs  of  the  action,  since  if  a  jury  had  arrived  at  a  like  result,  they 
would  have  permitted  a  suggestion  to  have  been  entered  to  entitle  the 
defendant  to  costs. (c) 

r*^  i  Where,  however,  "  all  matters  in  difference  in  the  cause"  *in  an 
L  J  action  on  the  case  to  try  a  right  to  a  watercourse  were,  after  issue 
joined,  referred  by  a  judge's  order,  the  costs  of  the  cause  to  abide  the  event 
of  the  award,  but  no  power  was  given  to  the  arbitrator  to  certify  under  the 
statute  3  &  4  Vic.  c.  24,  s.  2,  and  the  arbitrator  found  for  the  plaintiff  on 
all  the  issues,  with  sixpence  damages,  Coleridge,  J.,  remarking  that  the 
abovementioned  statute  did  not  apply  in  terms,  as  the  plaintiff  did  not 
recover  his  damages  by  the  verdict  of  a  jury,  held  the  plaintiff  entitled  to 
full  costs,  construing  the  submission  to  mean  that  the  payment  of  costs 
should  follow  the  event  of  the  award,  namely,  that  he  in  whose  favour  the 
decision  was,  should  be  paid  by  the  other  party  the  costs  of  the  suit.(^Z) 

A  determination  of  a  cause  by  an  arbitrator,  where  a  verdict  has  been 
taken  subject  to  the  reference,  has  often  been  held  equivalent  to  a  trial,  so 
as  to  entitle  the  defendant  to  costs  under  the  43  G.  III.  c.  46,  s.  3,  where 
the  plaintiff  does  not  recover  the  sum  for  which  the  defendant  was  arrested, 
and  the  arrest  was  made  without  reasonable  and  probable  cause. (e)     Nor  is 

(z)  Reeves  v.  Macgrcgor,  9  A.  &  E.  576. 

(a)  Thomas  v.  Ilawkes,  1  Dowl.  N.  S.  34G  ;  Summers  v.  Formby,  1  B.  &  C.  100. 

(6)  Highnam  v.  Ilissell,  cited  in  Swin»dehurst  v.  Altham,  3  T.  It.  138, 

(c)  Butler  v.  Grubb,  cited  in  Swinglehurst  v.  Altham,  3  T.  It.  138. 

(d)  Griffiths  v.  Thomas,  l.r>  L.J.  Q.  B.336;  S.  C.  4D.&L,  109. 

(r)  Summers  v.  Grosvenor,  2  C.  &  M.  341 ;  Summers  v.  Formby,  1  B.  &  C.  100;  Sil- 
vcrsides  v.  Bowley,  1  Moore,  92;  Itovve  v.  Rhodes,  2  C.  &  M.  379;  Reynolds  v.  Flower, 
3  M.  &  Sc.  801 ;  Payne  v.Acton,  1  B.  &  B.  278  ;  Watkins  v.  O'Gorman  Mahon,5  Dowl. 
178. 
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he  precluded  from  applying1,  on  the  ground  of  other  matters  in  difference 
being  referred  by  the  same  submission,  if  the  arbitrator  have  made  a  sepa- 
rate adjudication  as  to  the  cause. (y*)  But  if  a  cause  be  referred  before 
trial,  the  costs  to  abide  the  event,  and  there  is  no  award  of  a  verdict,  the 
defendant  is  not  entitled  to  costs  under  the  33  G.  III.  c.  46,  s.  3,  the  sum 
awarded  the  plaintiff  not  being  money  recovered  in  the  action  within  the 
meaning  of  the  statute, (g-)  even  when,  by  the  submission,  the  costs  are 
to  abide  the  event  in  like  manner  as  on  a  verdict.(A) 

Where  a  cause  and  all  matters  in  difference  were  referred,  the  costs  of 
the  cause  to  abide  the  event  of  the  award,  and  'the  arbitrator  found  „fi  . 
that  at  the  commencement  of  the  suit  there  was  due  from  the  defen-  L  J 
dant  to  the  plaintiff  £45,  and  that  the  plaintiff  had  no  reasonable  or  proba- 
ble cause  for  arresting  the  defendant  (as  he  had  done)  for  £179,  and  that 
the  defendant  by  means  thereof,  was  entitled  to  compensation  to  the  amount 
of  £20  ;  the  court,  in  the  exercise  of  their  discretion,  refused  to  allow  the 
defendant  costs  under  the  43  G.  III.  c.  46,  inasmuch  as  by  the  terms  of  the 
submission  the  costs  were  to  abide  the  event  of  the  award,  and  that  was  in 
favour  of  the  plaintiff.(t) 

In  a  recent  case,  the  question  was  raised,  but  not  decided,  whether  the  5 
&  6  Vic.  c.  122,  s.  19,  which  provides  for  giving  costs  to  the  defendant 
when  the  plaintiff  shall  not  recover  the  amount  of  the  sum  for  which  he  has 
filed  an  affidavit  of  debt,  and  it  appears  to  the  court  that  he  had  no  reason- 
able or  probable  cause  for  making  the  affidavit  for  the  amount,  applied  to 
causes  determined  by  a  wards. (A;) 

Where  a  replevin  suit  not  at  issue  was  referred,  the  costs  to  abide 
the  event,  and  the  arbitrator  awarded  in  favour  of  the  defendant,  it 
was  held  that  the  defendant  was  not  entitled  to  double  costs  under  the 
statute  11  Geo.  II.  c.  19,  s.  22,  as  that  act  gives  double  costs  against 
a  plaintiff  in  replevin  only  in  three  cases,  namely,  where  he  is  non- 
suited, discontinues  his  action,  or  has  judgment  given  against  him; 
though  had  the  arbitrator  awarded  a  discontinuance  it  would  perhaps  have 
been  different. (/)  An  action  to  recover  the  treble  value  of  tithes  not 
set  out  under  2  &  3  Edw.  VI.  c.  13,  having  been  referred  after  demurrer, 
and  the  arbitrator  having  awarded  the  single  value  to  be  less  than  £6  13s. 
4d.,  the  plaintiff  was  held  not  entitled  to  costs  on  the  counts  for  the  penalty 
under  the  stat.  8  &  9  W.  III.  c.  11,  s.  5,  the  value  not  having  been  found 
by  the  jury  ;(wi)  but  full  costs  were  given  where  there  was  a  verdict  taken 
subject  to  the  reference,  and  the  arbitrator  directed  a  verdict  to  be  entered 
for  the  treble  value,  *£1  10s. (n)  An  award  of  less  than  £5,  on  the  r*qRS-i 
reference  of  a  cause  within  the  jurisdiction  of  the  London  Court  of  •-  -' 
Requests,  deprives  the  plaintiff  of  his  right  to  costs, (o)  although  there  is  no 
verdict.  (p\ 

Where  a  party  claiming  compensation  under  a  railway  act,  agreed  to 

(  f)  Jones  v.  Jehu,  5  Dowl.  130.  (g)  Keene  v.  Deeble,  3  B.  &  C.  491. 

(ft)  Holder  v.  Raitt,  2  A.  &  E.  445. 

(!)  Thompson  v.  Atkinson,  6  B.  &  C.  193 ;  See  also  Turner  v.  Prince,  2  M.  &,  P.  305. 

(A:)  Higginson  v.  Broadhurst,  1  D.  &  L.  490. 

(I)  Gurney  v.  Culler,  1B.&A.  670.  (m)  Barnard  v.  Moss,  1  H.  Bl.  107. 

(n)  Pedley  v.  Frampton,  2  Chitt.  155. 

(o)  39  &  40  Geo.  III.  c.  104,  s.  12.     Local  Act. 

(p)  Day  v.  Meatns,  2  Chitt.  157.     See  Holden  v.  Newman,  13  East,  160. 
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refer  his  claim  to  arbitration,  instead  of  taking  the  verdict  of  a  jury  under 
the  provisions  of  the  Act,  and  the  deed  of  reference  and  the  award  were 
silent  about  costs,  the  party  was  not  held  entitled,  on  account  of  an  award 
in  his  favour,  to  claim  the  costs  of  the  reference  from  the  company,  although 
had  a  jury  given  him  by  their  verdict  a  similar  amount  of  compensation,  he 
would,  according  to  the  statute,  have  been  entitled  to  the  costs  of  summon- 
ing the  jury,  the  expenses  of  a  bond  which  the  party  was  bound  to  execute, 
and  the  expenses  of  witnesses. (<?) 


SECTION  III. 

OF    THE   DUTY  OF    THE  ARBITRATOR  WHEN   EMPOWERED    TO    CERTIFY  FOR 

COSTS. 

By  special  provisions  inserted  in  orders  of  reference  the  arbitrator  is  fre- 
quently authorized  as  a  judge  of  Nisi  Prius  to  grant  various  certificates 
affecting  the  right  to  costs  or  the  amount  of  costs. 

Care  should  be  taken  to  see  that  such  provisions  are  inserted  in  the  submis- 
sion, for  cases  of  hardship  often  arise,  when  the  submission  does  not  give  the 
-.  arbitrator  such  *power.  In  an  action  of  trespass  referred,  the  costs 
L  ■  -1  to  abide  the  event,  the  arbitrator  awarded  five  shillings  damages  for 
an  assault  by  the  defendant  in  attempting  to  exercise  a  right  of  way  nega- 
tived by  the  arbitrator:  the  court  held  the  event  meant  the  legal  event,  and 
that  under  the  stat.  22  &  23  Charles  II.  c.  9,  the  plaintiff  could  recover  no 
more  costs  than  damages,  as  the  arbitrator's  award  was  not  tantamount  to  a 
judge's  certificate  under  that  Act,  and  such  certificate  was  necessary  to 
entitle  the  plaintiff  to  full  costs. («)  Even  where  the  arbitrator  giving  ten 
shillings  damages  for  a  trespass,  awarded  in  terms  that  the  trespass  was  wilful, 
the  court  held  they  could  not  give  the  plaintiff  his  full  costs  of  suit,  though 
they  regretted  that  provision  for  supplying  the  want  of  the  judge's  certifi- 
cate had  not  been  made  in  the  submission. (b)  So  where  an  indictment 
removed  by  the  defendant  into  the  dueen's  Bench,  and  made  a  special  jury 
cause  at  the  instance  of  the  prosecutors,  was  on  the  trial  referred,  and  the 
order  of  reference  provided  that  if  the  arbitrator  were  of  opinion  that  the 
defendant  was  guilty  and  the  prosecutors  entitled  to  costs,  the  defendant 
agreed  to  pay  the  costs,  and  the  arbitrator  did  so  find  ;  the  court  held  that 
the  prosecutor  could  not  recover  the  costs  of  the  special  jury,  since  the 
judge  had  not  certified  for  those  costs  pursuant  to  the  6  Geo.  IV.  c.  50,  s. 
34,  and  the  order  of  reference  gave  no  such  power  expressly  to  the  arbi- 
trator, (c) 

In  many  cases  an  express  clause  is  very  properly  inserted  in  the  sub- 
mission empowering  the  arbitrator  to  certify  that  the  cause  was  a  fit  one  to 

(7)  Rcynal,  Ex  parte,  1G  L.  J.,  Q.  13.  304. 

(>n  Swinglehurat  v.  Altham,  3  T.  It.  138;  Willis  v.  Osborne,  1  Chitt.  183. 

lb,  Ward  v.  Mallinder,  5  East,  481). 

(c)  It.  v.  Moate,  3  11.  &  Ad.  237.     Sec  Finlayson  v.  M'Lcod,  1B.&A.  663. 


HOW      TO      AWARD     AS     TOCOSTS.  301 

be  tried  before  a  judge  of  the  superior  courts,  so  that  if  the  plaintiff  recover 
less  than  £20  he  may  have  his  costs  taxed  for  him  on  the  higher  scale  if 
the  arbitrator  think  fit  to  grant  a  certificate. (d\ 

If  the  submission  omit  such  a  provision,  the  arbitrator's  certificate  will 
not  be  of  any  force  of  itself,  but  if  the  cause  were  referred  at  Nisi  Prius  it 
may  form  the  ground  of  an  application  to  the  judge  before  whom  the  cause 
was  brought  *on  for  trial,  who  in  the  exercise  of  his  discretion  r*qqn-| 
would,  probably,  under  the  circumstances,  grant  a  certificate  to  the  ••  J 
same  effect ;(g)  for  this  certificate  may  be  granted  by  the  judge  at  any 
time, (A  though  it  cannot  be  made  by  the  court  after  the  judge's  death. (g-) 

If  the  arbitrator  have  a  power  to  certify,  and  omit  to  exercise  it,  the  judge 
before  whom  the  cause  came  on  for  trial  cannot,  it  seems,  grant  a  certificate, 
his  power  being  transferred  by  the  submission  to  the  arbitrator.(/t) 

Although  the  statute  6  Geo.  IV.  c.  50,  s.  34,  provides  that  the  judge 
shall  immediately  after  the  verdict  certify  on  the  back  of  the  record  that  the 
cause  was  proper  to  be  tried  by  a  special  jury,  the  arbitrator,  when  clothed 
by  the  submission  with  the  same  powers  as  the  judge  of  Nisi  Prius,  must 
embody  his  certificate  in  his  award,  for  as  soon  as  he  has  once  awarded  his 
power  is  at  an  end  ;  so  that  if,  after  making  his  award,  he  indorse  on  the 
back  of  the  record  a  certificate  that  the  cause  was  proper  to  be  tried  by  a 
special  jury,  such  certificate  is  of  no  avail  to  entitle  the  successful  party  to 
the  costs  of  the  special  jury.(i) 

After  an  application  to  a  judge  to  strike  out  the  first  or  second  counts  in 
the  declaration,  as  founded  on  the  same  subject-matter,  had  been  dismissed, 
(the  judge  being  satisfied  that  a  distinct  claim  was  intended  to  be  made 
under  each,)  the  cause  was  referred.  The  arbitrator  who  was  empowered 
to  certify  for  a  special  jury  and  to  certify  as  a  judge  of  Nisi  Prius  might 
have  done  "  that  no  distinct  subject-matter  of  complaint  was  bona  fide 
intended  to  be  established  in  respect  of  each  count,"  awarded  for  the  plain- 
tiff on  the  second  count,  and  for  the  defendant  on  the  first  and  third  counts, 
and  certified  "that  the  cause  was  fit  to  be  tried  by  a  special  jury  ;  and  also 
"that  no  distinct  subject-matter  of  complaint  was  bona  fide  intended  to  be 
established  in  respect  of  either  of  the  counts  on  which  the  plaintiff'  had 
failed."  The  court  *held  this  latter  certificate  ineffectual  to  deprive  _  .... 
the  plaintiffof  his  costs  of  the  cause,  as  it  did  not  show  with  suffi-  L  -* 
cient  clearness  that  the  subject-matter  of  the  second  count  was  not  distinct 
from  that  of  the  first,  which  was  the  question  before  the  judge.  Had  the 
latter  certificate  been  valid,  the  plaintiff,  though  losing  the  costs  of  the 
cause,  would  not,  it  seems,  have  been  deprived  of  the  costs  of  the  special 
jury.(fc) 

When  the  submission  gives  the  arbitrator  power  "to  certify  for  the  pur- 
pose of  costs  in  the  same  manner  as  a  judge  at  Nisi  Prius,"  he  has  autho- 
rity, if  he  award  a  verdict  for  the  plaintiff  for  nominal  damages,  to  certify, 
under  the  3  &  4  Vict.  c.  24,  s.  2,  that  the  action  was  brought  to  try  a  right 

(d)  Hallen  v.  Smith,  7  Dowl.  394. 

(e)  Nokcs  v.  Frazer,  3  Dowl.  339  ;  Broggrcf  v.  Hawkc,  6  Dowl.  67. 

(/)  Ivey  v.  Young,  5  Dowl.  450.  (g)  Astley  v.  Joy,  9  A.  &  E.  702. 

(A)  Richardson  v.  Kensitt,  6  M.  &  G.  712. 

(i)  Greeve  v.  Gorton,  3  D.  &  L.  481.     See  Spain  v.  Cadell,  8  M.  &  W.  129,  post. 
(k)  Dewar  v.  Swabey,  11  A.  &  E.  913. 


302  russell's   arbitrator. 

other  than  the  mere  right  to  damages. (Z).  He  has  the  same  power  which 
a  judge  has  under  the  statute,  and  the  exercise  of  his  discretion  is  open  to 
review  only  when  that  of  a  judge  of  Nisi  Prius  could  be  questioned  ;  his 
discretion,  therefore,  in  granting  or  refusing  the  certificate,  when  the  action 
may  have  been  brought  to  try  a  right,  *is,  it  seems,  quite  unfettered. (m) 
Where  the  arbitrator  thinks  fit  to  certify,  it  is  not  necessary  that  he  should 
state  in  his  award  what  right  the  action  is  brought  to  try.(n) 

In  giving  the  certificate,  the  arbitrator,  in  all  substantial  matters,  should 
follow  the  rules  laid  down  in  the  statute  for  the  guidance  of  the  judge. 
Yet  although  the  statute  enacts  that  "if  the  plaintiff  in  any  action  of  tres- 
pass or  trespass  on  the  case  shall  recover  by  the  verdict  of  a  jury  less  dam- 
ages than  40s.,  such  plaintiff  shall  not  be  entitled  to  recover  or  obtain  from 
the  defendant,  in  respect  of  such  verdict,  any  costs  whatever,  unless  the 
judge  or  presiding  officer  before  whom  such  verdict  shall  be  obtained  shall 
immediately  afterwards  certify  on  the  back  of  the  record,  or  on  the  writ  of 
trial,  or  writ  of  inquiry,  that  the  action  was  really  brought  to  try  a  right," 
r  ..  &c;  as  it  is  impossible  that  the  arbitrator  *can  follow  these  provis- 
I-  •*  ions  literally,  it  is  sufficient  if  he  do  so  cy  pres  by  inserting  his 
certificate  in  his  award  ;  for  he  may  not  make  his  award  at  one  time  and 
certify  as  to  the  costs  at  another. (o) 


[*393]  CHAPTER   VIII. 

WHAT  DIRECTIONS  MAY  BE  GIVEN  IN  THE  AWARD. 

After  deciding  the  matters  in  difference,  and  framing  his  award  upon 
them  according  to  the  principles  and  rules  laid  down  in  the  three  preceding 
chapters,  the  arbitrator  will  often  feel,  that  his  award  is  but  an  unsatisfactory 
decision  in  his  own  mind,  and  does  incomplete  justice,  unless  he  be  at 
liberty  to  add  some  further  provisions  respecting  the  conduct  of  the  parties, 
or  the  disposal  of  the  property,  concerning  which  the  inquiry  has  taken 
place.  Yet  the  fear  of  exceeding  his  authority,  and  of  thereby  vitiating 
his  award,  may  frequently  restrain  him  from  inserting  a  most  beneficial 
regulation.  On  the  other  hand,  numerous  instances  have  been  already 
cited  in  this  work,  of  arbitrators  assuming  a  power  not  entrusted  to  them 
with  fatal  effect  on  their  whole  decision.  It  therefore  becomes  a  point  of 
great  importance  to  consider  what  directions  an  arbitrator  is  justified  in 
giving  in  his  award. 

An  attempt,  in  consequence,  is  made  in  this  chapter  to  extract,  as  far  as 
may  be,  from  recorded  cases  an  exposition  of  the  powers  which  belong  to 

(0  Spain  v.  Cadell,  8  M.  &  W.  129  ;  S.  C.  9  Dowl.  745. 
(m)  Bury  v.  Dunn,  1  I).  &  L.  141. 

(n)  Angui  v.  Redford,  2  Dowl.  N.  S.  735;  S.  C.  11  M.  &  W.  69. 
(o)  Spain  v.  Cadell,  b  M.  &  VV.  129 ;  S.  C.  9  Dowl.  745.    Sec  Grccve  v.  Gorton,  3  D. 
&  L.  481,  ante,  p.  390. 
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the  arbitrator  under  circumstances  of  ordinary  occurrence,  and  of  the  best 
method  of  carrying  those  powers  into  execution.  It  is  true  that  the 
'directions  which  may  be  given  must  vary  infinitely  with  the  p^oq^-i 
special  nature  of  each  reference,  and  the  peculiar  terms  of  respec-  L 
tive  submissions;  but  the  principles  to  be  deduced  from  the  cases  cited  in 
the  succeeding  pages  will,  it  is  hoped,  throw  a  useful  light  in  cases  of 
difficulty. 

In  the  first  section  it  is  endeavoured  to  classify  under  separate  divisions 
the  principal  directions  which  the  arbitrator  may  give  in  his  award  by  virtue 
of  the  implied  powers  vested  in  him  on  a  general  reference.  This  includes 
a  consideration  of  the  nature  of  the  satisfaction  which  he  may  appoint;  the 
extent  of  his  power  in  directing  payment  of  money  or  interest;  the  modes 
in  which  he  may  deal  with  the  joint  interests  of  contending  partners  ;  his 
right  to  order  one  party  to  indemnify  the  other  against  particular  contin- 
gencies;  and  how  he  should  prescribe  respecting  the  giving  releases,  and 
the  execution  of  conveyances. 

The  second  section  treats  of  the  provision  very  frequently  inserted  in 
submissions,  empowering  the  arbitrator  to  say  what  shall  be  done  by  the 
parties  respecting  the  matters  in  dispute  ;  and  illustrates  the  proper  mode 
of  awarding  pursuant  to  it,  by  examples  both  of  valid  and  invalid  directions 
under  it. 

It  has  been  thought  useful  to  collect  in  the  next  section  some  observations 
on  the  duties  of  arbitrators  or  commissioners  in  making  allotment  or  partition 
of  lands,  which  usually  takes  place  under  the  powers  of  an  Act  of  Parlia- 
ment. 

The  fourth  section  examines  into  the  effect  of  directions  in  the  award, 
which  affect  other  than  the  parties  to  the  submission  ;  showing  when  a 
direction  to  pay  money  to  a  stranger,  or  an  order  on  a  stranger  to  do  an  act, 
is  valid;  and  the  consequences  of  laying  down  regulations  in  the  award, 
which  impose  on  a  party  the  necessity  of  intermeddling  with  a  stranger's 
property. 


*SECTION  I.  [*395] 

OF    DIRECTIONS    UNDER    THE    GENERAL    POWERS    OF    THE    ARBITRATOR. 

I.  What  hind  of  satisfaction  may  be  directed.^ — An  arbitrator  cannot 
bind  a  man's  liberty  or  right  to  real  property  when  only  personal  things  are 
submitted  to  his  decision  ;  and  therefore,  if  he  award  that  one  party  shall 
serve  the  other  for  a  certain  number  of  years, (a)  or  order  a  release  of  the 
right  to  lands, (b)  in  satisfaction  for  a  trespass,  this  will  be  void,  for  nobody 
can  be  supposed  to  submit  more  than  his  personal  estate  to  answer  a  per- 
sonal injury,  for  that  only  might  be  taken  in  execution  for  it  at  common 
law. 

(a)  Rolle,  Ab.  Arb.  B.  12,  p.  243.  (b)  Rolle,  Ab.  Arb.  B.  13,  p.  243. 
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On  this  principle,  it  seems  that  an  arbitrator  who  has  to  ascertain  what 
sum  is  due  for  advances  by  a  trustee  to  his  cestui  que  trust  has  no  implied 
power  to  give  the  trustee  a  lien  on  the  lands  of  the  latter,  or  to  direct  them 
to  be  sold  to  pay  the  amount  awarded. (e) 

An  award  that  two  shall  intermarry  is  a  void  award,  for  marriage  ought 
to  depend  upon  the  parties'  choice ;  and  the  bodies  of  the  parties  are  not 
submitted  to  the  power  of  the  arbitrator. (c/) 

It  is,  however,  necessarily  implied  in  the  submission  that  satisfaction  is 
to  be  given  out  of  the  parties'  personal  estate,  for  this  is  necessary  for  quiet- 
ing the  differences  between  the  parties.  The  arbitrator,  therefore,  is  justi- 
fied in  awarding  as  a  satisfaction  a  sum  of  money,  and,  it  is  said  in  some 
cases,  other  chattels,  as  a  horse  or  a  quart  of  wine.(e)  But  according  to 
r*q  i  other  authorities,  he  cannot  award  a  chattel  *other  than  money, 
l  J  (which  is  the  measure  of  all  things,)  by  way  of  damages,  unless 
there  be  a  controversy  between  the  parties  respecting  the  chattel. (/) 

On  one  occasion,  however,  an  action  having  been  brought  for  the  non- 
delivery of  some  goods  shipped  on  board  the  defendant's  vessel,  the  arbi- 
trator, who  was  empowered  finally  to  settle  the  differences  between  the 
parties,  after  awarding  compensation  to  the  plaintiff  for  the  non-delivery, 
was  held  authorized  in  directing  that  the  defendants  might  keep  the  goods 
which  he  found  to  be  in  their  possession. (g\  It  is  to  be  observed,  that  here 
the  arbitrator  was  "finally  to  settle  the  differences."  Such  a  provision,  it 
is  apprehended,  gave  him  more  than  the  ordinary  powers  in  awarding 
satisfaction. 

In  an  old  authority  it  is  laid  down  that  on  a  reference  of  all  controversies  to 
the  time  of  the  submission,  the  award  may  direct  one  of  the  parties,  by 
way  of  satisfaction,  to  deliver  up  an  obligation  made  since  the  submis- 
sion, (/t) 

So  it  may  be  gathered  that  an  arbitrator  may  award  as  a  satisfaction  that 
one  party  shall  beg  the  other's  pardon,  but  that  the  award  will  be  uncertain 
if  he  leave  the  injured  party  to  determine  on  the  time  and  place  where  he 
is  to  receive  this  satisfaction,  for  time  and  place  are  most  important  ingre- 
dients in  such  sort  of  satisfaction. (i)  In  an  old  case,  two  out  of  three  jus- 
tices were  of  opinion  that  an  award  was  good  which  directed  the  defendant 
to  make  submission  before  the  Mayor  of  Taunton  for  slanderous  words 
spoken  of  the  plaintiff.(A:) 

Unless  there  be  some  clause  empowering  the  arbitrator  to  say  what  shall 
be  done,  or  unless  the  very  nature  of  the  question  require  it,  the  arbitrator 
is  rarely  allowed  to  give  any  particular  directions  respecting  the  property 
in  dispute. 

„  ,       *Thus,  on  a  general  reference,  where  the  question  was  whether 
L        J  some  fixtures  which  the  landlord  had  removed  were  part  of  the  pre- 

(e)  Coppard,  Ex  parte,  4  Dene.  &  Ch.  102. 

(d)  Hue.  Al).  Arl).  E.  3 ;  Rolle,  Ab.  Arb.  I.  10,  p.  252. 

(ej  Bac.  Ab.  Arb.  E.  Purelow  v.  Daily,  2  Ld.  Raym.  1039  ;  S.  C.  1  Salk.  76;  6  Mod. 
221. 

(/)  Rolle,  Ab.  Arb.  B.  10,  11,  p.  243;  Hcmsworth  v.  Brian,  1  C.  B.  131. 

(£■1  Gillon  v.  Mersey  Navigation  Company,  In  re,  3  B.  &,  Ad.  4!)3.  Sec  Hcmsworth 
t.  Brian,  1  C.  B.  131  ;  Baillie  v.  Edinburgh  Oil  Gas  Company,  3  C.  &  F.  639. 

(/«)  Bac.  Ab.  Arb.  E.;  Rolle,  Ab.  Arb.  B.  10,  p.  243. 

(i)  Glover  v.  Barrie,  1  Salk.  71.  (fc)  Spigurncll  v.  Jcne,  1  Sid.  12. 
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mises  demised  to  the  tenant,  it  was  decided  that  the  arbitrator  had  no  autho- 
rity to  order  the  fixtures  to  be  replaced  by  the  tenant,  and  the  expense  of 
replacing  them  to  be  repaid  him  by  the  landlord. (/) 

Where  the  dispute  was  respecting  the  goodness  of  the  title  of  an  estate 
agreed  to  be  purchased,  the  arbitrator  was  not  held  justified  in  ordering  in 
effect  that  the  purchaser  should  take  the  title  with  all  faults,  and  that  the 
seller  should  execute  a  bond  indemnifying  him  against  eviction. (m) 

In  like  manner,  on  a  reference  of  all  matters  in  difference  between  a 
landlord  and  a  tenant,  where  there  were  differences  respecting  a  distress 
which  had  been  put  in,  and  as  to  the  amount  of  rent  which  ought  to  be 
paid  ;  the  court  decided  that  the  arbitrator  had  no  implied  authority  to  give 
the  landlord  a  power  to  distrain  for  the  rent  newly  fixed  by  him,  which 
power  the  landlord  did  not  possess  as  to  the  rent  originally  created  by  the 
demise  :  and  they  held  that  the  arbitrator's  authority  to  give  such  a  power 
ought  either  to  appear  by  the  express  terms  of  the  reference,  or  that  it 
ought  to  be  brought  within  the  general  words  of  the  submission,  by  the  fact 
that  the  question  as  to  the  power  of  distress  was  one  of  the  matters  in  dif- 
ference between  the  parties  ;  they  remarked,  also,  that  there  was  scarcely 
any  conceivable  addition  to  the  landlord's  powers  which  an  arbitrator  might 
not  give,  unless  he  was  held  to  be  restrained  by  these  two  considerations, 
and  that  a  power  to  enter  for  non-payment  of  rent  or  non-performance  of 
covenants  might  be  given  by  the  same  authority  as  a  power  to  distrain.  It 
is  to  be  noticed  in  this  case,  that  there  was  a  clause  in  the  submission 
empowering  the  arbitrator  to  order  what  he  should  think  fit  to  be  done  by 
the  parties  respecting  the  matters  referred,  but  it  was  not  adverted  to  in  the 
argument  or  judgment. (n) 

The  above  case,  which  lays  down  the  rule  that  the  arbitrator  *has  r^ .„„-, 
power  to  give  directions,  however  unusual,  which  are  necessary  to  L. 
decide  the  very  question  in  dispute,  may  be  illustrated  further.  A  party 
who  supplied  the  British  army  in  the  Peninsula  with  provisions  brought  an 
action  against  his  agent,  the  principal  object  of  which  was  to  procure  the 
agent  to  verify  certain  vouchers,  without  which  the  accounts  of  the  plaintiff 
could  not  be  passed.  On  a  reference  being  proposed,  Gibbs,  C.  J.,  expres- 
sed a  clear  opinion  that  it  would  be  within  the  jurisdiction  of  the  arbitrator 
to  direct  that  the  agent  should  go  before  the  commissary  and  verify  the 
vouchers  in  question. (o) 

Where  the  question  in  difference  is  respecting  the  mode  in  which  things 
are  to  be  done  in  future,  the  arbitrator  will  in  some  cases  have  power  to  regu- 
late the  future  enjoyment  of  property,  although  there  be  no  clause  authorizing 
him  to  say  what  shall  be  done.  Thus,  if  there  be  a  dispute  between  the 
parson  of  a  parish  and  the  parishioners  whether  the  tithes  shall  be  paid  in 
kind  or  not,  the  arbitrator  has  power  to  award  that  a  parishioner  shall  in 
future  pay  the  parson  a  certain  yearly  sum  in  lieu  of  tithes,  for  the  right  to 
the  tithes  is  the  question  in  dispute. (p) 

On  a  reference  of  all  matters  in  difference  between  a  master  and  appren- 
tice,  the  arbitrator   may   order  the   indentures   of  apprenticeship   to    be 

(Z)  Price  v.  Popkin,  10  A.  &  E.  139.  (m)  Ross  v.  Boards,  8  A.  &  E.  290. 

(n)  Pascoc  v.  Pascoe,  3  Bing.  N.  C.  898.  (o)  Atykns  v.  Baldwin,  1  Stark.  209. 

(p)  Buckingham  v.  Hunter,  Rolle,  Ab.  Arb.  D.  8,  p.  24G. 
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delivered  up  ;(q)  but  he  has  no  power  to  order  them  to  be  cancelled  when 
the  submission  is  between  the  father  and  the  master  of  the  apprentice,  and 
the  latter  is  no  party  to  the  reference,  although  it  be  brought  under  the 
notice  of  the  arbitrator  as  a  matter  in  difference. (r) 

An  arbitrator  may  not  award  an  act  to  be  done  contrary  to  law.(s)  An 
award  directing  a  party  to  commit  a  crime,  as  to  kill,  or  steal,  or  forge  a 
r#  -,  deed,  would  be  clearly  void.(f)  *If  an  arbitrator  order  a  party  to 
L  J  do  anything  which  will  make  him  a  trespasser  the  direction  is 
invalid.  (?*) 

II.  Directions  as  to  payment  of  money.'] — An  arbitrator  should  direct 
payment  of  the  amount  he  finds  to  be  due  from  one  party  to  the  other;  for 
if  he  do  not,  the  party  liable  for  the  amount  cannot  be  compelled  in  a  court 
of  law  by  attachment  to  pay  it,  as  his  not  doing  so  is  no  disobedience  of  the 
award,  and  consequently  no  contempt  of  court. (a*) 

The  omission,  however,  will  not  render  the  award  invalid,  and  it  seems, 
when  the  suit  referred  is  in  Chancery,  that  that  court  would  probably  make 
an  order  to  enforce  payment  of  the  balance  found  due;  even  if  that 
could  not  be  done,  the  validity  of  the  award  will  not  be  affected  by 
the  nature  of  the  remedy  to  which  the  parties  are  left  in  order  to  enforce 
obedience,  provided  there  be  some  sufficient  remedy, (y\  as  there  generally, 
if  not  always,  is  by  action. (z) 

An  arbitrator  may  in  general  fix  the  time  and  place  at  which  payment  is 
to  be  made,  though  he  need  not  do  so  unless  he  think  fit. (a) 

It  seems  he  may  award  one  party  to  give  the  other  a  promissory  note 
payable  at  a  future  day,  for  that  is  the  same  thing  in  effect  as  awarding  the 
payment  of  the  money  at  the  future  day. (6)  So  he  may  order  one  party  to 
execute  a  bond  for  the  payment  to  the  other  of  an  ascertained  sum  of  money 
at  a  specified  time.(c)    He  may  direct  payment  to  be  made  by  instalments. (d) 

r*4fin"l  ^e  may  a(^'  l^at  ^  ^e  sum  *awar^ed  be  not  paid  by  the  appointed 
L  -1  day,  the  party  shall  pay  a  larger  sum  by  way  of  penalty  ;  or  when 
the  payment  is  to  be  by  instalments,  that  if  one  be  overdue,  the  whole 
amount  shall  be  payable  at  once.(e) 

It  is  no  objection  to  the  award  that  the  day  on  which  the  arbitrator  directs 
payment  to  be  made  happens  to  be  a  Sunday. (/) 

(7)  Bac.  Ab.  Arb.  E. 

(r)  Wicks  v.  Cox,  11  Jur.  542.  See  P.  2,  ch.  8,  s.  1,  d.  4,  as  to  ordering  dissolution  of 
partncrtil)i|).  (s)  Bac.  Ab.  Arb.  E.  4. 

(!)  Co.  Litt.  206  ;  Wood  v.  Criffith,  1  Swanst.  55.     Bac.  Ab.  Arb.  E.  4. 

(w)  Bac.  Ab.  Arb.  B.  4  ;  Turner  v.  Swainson,  1M.&  W.  572.  Sec  post,  s.  4,  of  this 
chapter. 

(x)  Edgel!  v.  Dallimore,  11  Moore,  511  ;  Hopkins  v.  Davics,  1  C.  M.&  R.  846;  S.C.3 
Dowl.  508;  Priddcll  v.  Sutton,  5  Bing.  200. 

(y)  Wilkinson  v.  Page,  1  Hare,  276. 

(z)  Hopkins  v,  Davies,  1  C.  M.  &,  R.  846;  Edgcll  v.  Dallimore,  11  Moore,  541. 

(a)  Morphelt,  In  re,  2  D.  &.  L.  967  ;  Freeman  v.  Bernard,  1  Salk.  69 ;  Anon.  1  Kcb. 
92  ;  S.  C. ;.'  Brownl.  309. 

(b)  Booth  v.  Garnett,S  Sir.  1082. 

(c)  Coke  v.  Whorwood,  2  Saund.  337  ;  S.  C.  2  Lev.  6 ;  Brown  v.  Watson,  6  Bing.  N.  C. 
118.  (d)  Kockill  v.  Witherell,  2  Keb.  838. 

(O  Royston  v.  Rydall,  Rollc,  Ab.  Arb.  II.  8,  p.  250 ;  Com,   Dig.  Arb.  E.  15 ;  Kockill  v. 
Witherell,  ii  Keb.  838.     Sec  I'.  2,  eh.  5,  s.  4,  d.  9,  p.  270,  as  to  alternative  award. 
(/;  Hobdell  v.  Miller,  6  Bing.  N.  C.  292. 


WHAT     THE     AWARD     MAY     DIRECT.  307 

In  some  cases,  however,  the  arbitrator  should  not  specify  any  time  of 
payment. 

When  he  has  merely  to  fix  the  purchase  price  of  property,  he  has  no 
right  to  direct  the  payment  of  the  amount  he  awards  as  the  price  to  be  made 
at  a  future  day,  for  delay  in  payment  may  affect  the  value  of  the  compen- 
sation.^) We  have  previously  seen  that  when  a  verdict  is  taken  subject 
to  a  reference,  it  is  very  questionable  whether  an  arbitrator  may  appoint  a 
day  or  place  of  payment  of  the  damages  for  which  he  directs  a  verdict  to  be 
entered  for  the  plaintiff.(A) 

An  award  made  on  the  23rd  of  June,  ordering  one  of  the  parties  to  pay 
to  the  other  so  much  for  rent,  which  by  the  award  itself  appeared  not  to  be 
due  until  the  24th  of  June,  is  void,  for  the  rent  may  become  extinct  by 
eviction  or  surrender  before  it  be  due.(j) 

The  following  is  an  instructive  case  respecting  the  extent  of  the  arbitra- 
tor's power  in  directing  payment. 

Executors,  who  under  a  will  were  to  pay  the  interest  of  a  sum  of  money 
annually  to  the  testator's  son  for  his  life,  had,  out  of  other  trust  funds, 
advanced  him  considerable  sums  at  different  times.  He  had  not  paid  them 
interest  on  the  advances,  nor  had  they  paid  him  the  interest  on  the  legacy, 
for  many  years.  On  a  reference  of  all  matters  in  difference,  and  of  any- 
thing in  any  wise  relating  thereto,  the  court  held  *that  the  utmost  ri(,.., 
limit  of  the  arbitrator's  power  was  to  ascertain  the  respective  princi-  L  J 
pal  sums  due  from  the  son,  and  whether  they  were  to  carry  any  and  what 
interest,  and  from  what  period  ;  to  ascertain  the  principal  sum  to  the  inte- 
rest of  which  he  was  entitled  ;  for  how  many  years  his  claim  to  that  inte- 
rest was  to  be  carried  back  ;  and  at  what  rate  ;  and  whether  he  was  entitled 
to  consider  each  year's  interest  withheld  as  a  principal  loan  bearing  interest 
to  be  set  off  against  that  which  he  was  to  pay  ;  that  having  ascertained  all 
these  particulars  up  to  the  date  of  the  submission,  their  duty  was  to  dir  ct 
the  payment  by  him  of  the  balance  forthwith,  or  at  a  future  time  or  times. 
The  court  decided,  also,  that  the  arbitrators  had  no  right  to  deal  with  the 
accounts  beyond  the  date  of  the  submission,  or  to  regulate  the  future  deal- 
ings of  the  parties  with  regard  to  them,  as  there  was  no  clause  in  the  sub- 
mission empowering  them  to  do  so;  that  consequently,  in  calculating  the 
accounts  up  to  the  quarter-day  beyond  the  date  of  the  submission,  and  in 
making  the  payment  by  the  executors  of  the  future  interest  on  the  legacy 
due  to  the  son  indefinitely  during  his  whole  life  dependent  on  his  paying 
off  at  specified  times  the  principal  and  interest  of  the  balance  found  due 
from  him  to  them,  the  arbitrators  had  clearly  exceeded  their  powers. (Ar) 

If  the  submission  contain  the  usual  clause  providing  against  the  death  of 
a  party  revoking  the  authority  of  the  arbitrator,  and  a  party  die  pending  the 
reference,  against  whom  the  arbitrator  finds  a  balance,  it  seems  a  proper 
course  to  award  that  such  a  sum  is  due  from  the  deceased,  and  to  direct  his 

(«•)  Emery  v.  Wase,  8  Ves.  504,  a. 

(I)  Rees  v.  Waters,  16  M.  &  W.  263  ;  S.  C.  4  D.  &  L.  567.  See  P.  2,  ch.  6,  s.  4, 
p.  360. 

(i)  Barnardiston  v.  Fowler,  10  Mod.  204.  See  Gray  v.  Wicker,  Rolle,  Ab.  Arb.  B.  3, 
p.  242  ;  C.  8,  p.  245. 

(fc)  Morphett,  In  re,  2  D.  &  L.  967. 
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personal  representatives  to  pay  the  amount  out  of  his   assets.     Simply 
directing  the  executors  to  pay  the  sum  out  of  the  assets  is  sufficient. (/) 

On  a  general  reference  by  an  executor  respecting  differences  between  the 
testator  and  the  other  party,  if  the  arbitrator  come  to  a  conclusion  that  the 
r*  9~1  testator  is  liable  to  *the  other  in  a  certain  sum,  and  no  question  have 
L  J  been  raised  on  the  reference  as  to  any  want  of  assets  to  satisfy  the 
demand,  the  arbitrator  may  direct  the  executor  to  pay  the  amount.  Such 
a  direction,  it  is  true,  will  preclude  the  executor  from  alleging  a  deficiency 
of  assets  in  any  proceedings  to  enforce  the  award,  but  as  on  such  a  refer- 
ence the  question  of  assets  is  impliedly  referred,  and  the  executor  does  not 
then  allege  any  want  of  assets,  which  he  ought  to  do  if  he  intended  to  rely 
on  such  a  defence,  the  reasonable  presumption  is,  that  the  estate  is  suffi- 
cient.(m) 

Merely  awarding  that  the  testator's  estate  is  indebted  in  a  certain  sum 
seems  to  be  a  sufficient  award. 

Directing  the  executor  to  pay  the  amount  "  out  of  the  assets  which  may 
be  in  his  hands,  or  which  may  come  to  them,"  does  not  prevent  the  execu- 
tor from  showing  that  he  has  no  funds  of  the  testator  to  pay  the  sum  awarded, 
as  such  a  finding  leaves  the  question  of  assets  open.  This  form  of  award 
may  seem  to  be  the  fairer  mode  of  adjudicating,  and  has  never  been 
expressly  held  to  be  improper,  but  has  even  been  enforced  by  attachment 
on  proof  of  assets. (n)  It  can  hardly,  however,  be  pronounced  quite  safe 
under  an  ordinary  submission  from  the  objection  that  the  award  is  not  final, 
for  leaving  undetermined  a  matter  held  to  be  referred,  namely,  the  question 
of  the  sufficiency  of  the  assets. (o) 

Whether  ordering  the  executor  to  pay  «  out  of  the  assets,"  concludes  him 
from  saying  he  has  none,  and  so  amounts,  in  fact,  to  a  simple  order  to  pay. 
or  whether,  as  Abbott,  C.  J.,  was  inclined  to  think,  it  leaves  the  point 
untouched,  has  never  formally  been  decided. (yj) 

If  a  party  by  mistake  pay  to  the  assignees  of  a  bankrupt  a  larger  sum 
than  he  owes  to  the  bankrupt's  estate,  the  arbitrator  is  empowered  to  award 
that  the  assignees  shall  repay  the  whole  excess,  and  is  not  bound  as  to  that 
r*  q~i  amount  to  treat  the  party  paying  as  a  creditor  of  the  bankrupt  *only 
L         -^  entitled  to  share  rateably  with  the  other  creditors. (y^j) 

An  arbitrator  is  sometimes  justified  in  directing  payment  to  be  made  to 
one  of  several  joint  parties.  A  rent  charge  devised  to  a  married  woman,  (but 
not  for  her  sole  and  separate  use,)  being  in  arrear,  a  distress  was  put  in  by 
her,  and  an  action  of  replevin  was  brought  against  her  and  her  husband, 
the  husband,  though  unwillingly,  being  compelled  to  allow  his  name  to  be 
used  in  the  action.  On  the  trial  at  Nisi  Prius,  a  verdict  having  been  taken 
for  the  plaintiff,  and  the  cause  and  all  matters  in  relation  to  the  annuity  in 
question  in  the  cause  having  been  referred,  the  arbitrator,  among  other  things, 
awarded  a  verdict  for  the  defendants,  and  directed  the  plaintiff  to  pay  the 
arrears  of  the  annuity  to  the  female  defendant.  On  a  motion  to  set  aside 
the  award  on  the  ground,  among  others,  that  the  arbitrator  ought  to  have 

(I)  Dowse  v.  Coxc,  3  Bing.  20  ;  Lcwin  v.  Ilolbrook,  2  Dowl.  N.  S.  991. 

(m)  Sec  P.  1,  ch.  2,  s.  2,  d.  4,  p.  36. 

(n)  Joseph  &  Webster,  In  re,  1  Riibb.  &.  M.  490. 

(o)  Love  v.  Iloneybourric,  4  J).  &  It.  814. 

(p,  Love  v.  Honey  bourne,  4  D.  &  R,  814.       (j>p)  Malcolm  v.  Fullarton,  2  T.  R.  645. 
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directed  the  arrears  to  be  paid  to  I  he  two  defendants,  and  not  to  the  female 
defendant  only,  the  court  held  that  the  arbitrator  was  justified  in  the  direc- 
tion he  gave,  (the  facts  of  the  case  showing  that  the  husband  was  acting  in 
collusion  with  the  plaintiff  to  deprive  his  wife  of  the  annuity,)  and  ulti. 
mately  granted  an  attachment  against  the  plaintiff  for  not  paying  the  arrears 
to  the  wife,  although  it  was  sworn  that  he  had  already  paid  them  to  the  hus- 
band.^) 

III.  Directions  as  to  payment  of  interest.'] — The  right  to  interest  is  a 
question  of  fact,  of  which  the  arbitrator  is  the  sole  judge  ;  there  is  no  rule 
of  law  on  the  subject  ;  consequently  an  award  is  not  to  be  impeached  for 
allowing  compound  interest,  since  that  may  be  due  by  contract  between  the 
parties,  either  express  or  to  be  inferred  from  the  nature  of  their  deal- 
ings.^-) 

Interest  may  be  allowed  by  an  arbitrator  in  cases  where  *the  r#4fU-i 
court  will  not  give  it,  as,  for  instance,  in  taking  the  accounts  in  a  L  J 
suit  he  may  allow  interest  on  both  sides  of  the  account,  although  the  courts 
will  not  do  so  ;  for  allowing  it  is  a  breach  of  a  mere  regulation  of  practice, 
not  a  violation  of  any  general  rule  of  law,  and  the  authority  to  adjust  the 
account  carries  with  it  an  implied  authority  to  allow  interest. (/) 

When  substituted  for  the  jury,  an  arbitrator,  it  is  presumed,  is  at  liberty 
to  award  interest,  as  they  might  under  the  stat.  3  &  4  W.  IV.  c.  42,  ss.  28, 
29. 

An  arbitrator  may  award  to  a  purchaser  of  an  estate,  who  has  brought  an 
action  against  the  vendor  for  not  completing  the  sale,  the  amount  of  inter- 
est paid  by  the  former  upon  money  borrowed  by  him  to  complete  the  pur- 
chase, and  necessarily  kept  idle  pending  an  endeavour  of  the  vendor  to 
clear  the  title,  and  the  court  will  presume  that  the  arbitrator  was  justified  by 
the  circumstances  in  making  the  allowance  nothing  to  the  contrary  appear- 
ing on  the  face  of  the  award. (w) 

IV.  Directions  in  cases  of  partnership.] — On  a  reference  of  all  matters  in 
difference  between  partners,  the  arbitrator  may  award  a  dissolution  of  the 
partnership,  if  the  question  whether  the  partnership  shall  be  dissolved  be  a 
matter  in  difference. (x)  But  he  is  not  bound  to  direct  a  dissolution,  although 
he  be  appointed  "  to  arbitrate  and  determine  as  well  a  dissolution  of  the  said 
co-partnership  and  a  remuneration  of  either  party,  and  the  cancelling  of  the 
indenture  of  co-partnership,  as  of  and  concerning  all  matters  in  difference 
between  the  parties. "Q/) 

In  winding  up  the  affairs  of  a  partnership,  the  arbitrator,  if  there  be  any 
dispute  as  to  amounts,  should  in  general  take  an  account  as  between  the 
partners,  of  the  outstanding  debts  due  from  the  firm,  and  also  of  the  debts 
due  to  the  *firm.  It  may  be  convenient  sometimes  to  set  forth  in  r*4nr--i 
the  award,  or  in  schedule  appended  to  it,  lists  of  the  creditors  and  L         J 

(7)  Wynne  v.  Wynne,  4  M.  &,  G.  253  ;  S.  C.  9  Dowl.  396.  901. 

(r)  Morgan  v.  Mather,  2  Ves.  Jr.  15  ;  Morphet,  In  re,  2  D.  &  L.  967.  Sec  ante.  p.  401. 

it)  Badger  In  re,  2  B.  &  A.  691.  («)  Sherry  v.  Oke,  3  Dowl.  349. 

(x)  Green  v.  Waring,  1  W.  Bl.  474  ;  Bac.  Ab.  Arb.  E. 

(y)  Simmods  v.  Svvaync,  1  Taunt.  548. 
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debtors  of  the  firm,  with  the  respective  amounts  of  the  claims  or  liabilities 
of  each  individual,  and  the  court  will  presume  the  list  full  and  correct,  until 
the  contrary  be  expressly  proved. (z) 

The  arbitrator  may  direct  that  the  partners  shall  pay  the  debts  of  the 
firm,  and  be  entitled  to  receive  the  amounts  due  to  it  in  such  proportions  as 
he  shall  think  just.  Where  there  are  two  partners  only,  it  is  not  uncom- 
mon to  award  that  each  shall  pay  and  receive  a  moiety,  and  to  provide  that 
if  one  advance  or  pay  any  sum  beyond  the  half  share  due  from  him,  the  other 
shall  reimburse  him  the  amount  overpaid.  In  like  manner  he  may  direct 
that  if  any  sum  due  to  the  firm  be  paid  to  one  partner,  he  shall  pay  the 
moiety  of  it  to  the  other  partner.  There  is  no  necessity  for  any  more  speci- 
fic directions  how  the  several  sums  are  to  be  received  and  paid.  Directing 
a  division  in  equal  shares  of  the  amounts  due  to  the  firm  is  clearly  all  he 
can  prescribe  effectually,  since  he  has  no  control  over  the  debtors,  who,  if 
they  please,  can  pay  the  whole  they  owe  to  one  of  the  partners. (a) 

If  there  be  no  dispute  respecting  the  amount  of  the  debts  and  credits,  the 
general  direction  to  pay  and  receive  them  in  moieties  is  sufficient,  without 
ascertaining  the  amount  in  the  award  ;  and  when  the  specific  amounts  are 
not  stated,  the  court  will  presume  there  was  no  contention  on  this  head. (6) 

It  seems  an  unobjectionable  course,  instead  of  awarding  a  division  as 
above,  to  direct  that  one  of  the  parties  shall  pay  all  the  liabilities  of  the  firm, 
and  collect  for  his  own  use  all  the  money  owing  to  it,  and  to  allow  in  the 
ultimate  account  a  specified  sum  for  or  against  the  other  partner,  according 
to  the  balance  of  advantage  or  loss  calculated  to  accrue  to  the  former.(c) 
^ .  -,  *Appointing  a  third  party  as  a  receiver  to  collect  and  pay  over 
L  -■  the  sums  according  to  the  arbitrator's  directions,  would  no  doubt  in 
many  cases  be  a  very  convenient  way  of  settling  matters,  but  without  a 
special  provision  in  the  submission  the  arbitrator  cannot  make  such  an  ap- 
pointment. (d\  Supposing  the  arbitrator  empowered,  and  desiring  to  adopt 
the  above  course,  it  is  recommended,  in  order  to  effectuate  the  object,  that 
he  should  direct  the  partners  to  join  in  giving  the  person  appointed  a  power 
of  attorney  to  collect  the  debts. (e)  Care  should  be  taken  in  the  submission 
to  exonerate  the  arbitrator  from  all  liability  respecting  the  application  of  the 
money,  because  otherwise,  if  the  person  deputed  become  insolvent,  it  is 
said  to  be  doubtful  whether  the  arbitrator  himself  may  not  in  some  instances 
be  liable. (/) 

Whatever  may  be  the  power  which  the  arbitrator,  from  the  nature  of  the 
differences,  or  the  terms  of  the  submission,  will  in  general  have  to  apportion 
the  partnership  stock  and  effects  between  the  members,  or  to  give  the  whole 
to  one,  making  him  pay  a  compensation  to  the  rest  for  their  shares,  still  if 
the  submission  recite  that  there  are  disputes  touching  the  division  of  the 
partnership  lands  and  (fleets,  and  give  the  arbitrator  power  to  direct  a  divi- 
sion of  them,  and  contain  an  agreement  that  each  of  the  two  parties  will 
execute  to  the  other  conveyances  according  to  such  division,  the  arbitrator 
ought  to  make  some  division,  and  is  not,  it  seems,  justified  in  making  one 

(2)  Lingood  v.  Bade,  2  Atk.  501. 

(a)  Wood  v.  Wilson,  :!  C  M.  &  K.  '->  1 1  ;  Lingood  v.  Eade,  2  Atk.  501. 

(//;  Wood  v.  Wilson,  '1  ('.  M,  &  R.  211.        (c)  Coppard,  Ex  parte,  4  Dcac.  &,  Ch.  102. 

(</;  Mackay,  In  re,  2  A.  &  E.  356.  (0  Li.ngopd  v.  Eade,  2  Atk.  501. 

(/;  Lingood  v.  Eade,  3  Atk.  501  ;  sec,  however,  Anon.  12  Mod.  560. 
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partner  purchase  the  share  of  the  other  in  the  premises.  Yet  in  an  instance 
where  the  arbitrator  had  so  awarded,  the  court  held  the  award  good  on  its 
face,  as  they  said  they  would  presume,  till  the  negative  were  shown,  that 
there  had  been  some  arrangement  before  the  arbitrator,  by  which  one  of  the 
parties  was  ultimately  to  become  possessor  of  the  whole  property. (g) 

An  award  as  between  partners,  providing  for  the  application  of  the  part- 
nership assets,  if  there  should  be  a  surplus,  *but  not  providing  for  # An--, 
the  event  of  a  deficiency,  is  not  necessarily  invalid  ;  for  as  the  arbi-  L  -* 
trators  proceed  on  a  supposition  that  the  partnership  effects  are  sufficient, 
the  court,  in  support  of  the  award,  will  presume  the  supposition  well  found- 
ed, unless  the  contrary  be  shown,  and  will  intend  that  the  state  of  the  assets 
is  such  as  to  render  any  provision  for  the  case  of  a  deficiency  unneces- 
sary. (A) 

A  wide  discretion  is  given  to  the  arbitrator  when  he  is  to  settle  the  terms 
on  which  a  partnership  is  to  be  dissolved. 

An  arbitrator  who  was  to  decide  the  terms  upon  which  an  agreement  of 
partnership  between  two  attorneys  should  be  cancelled,  and  also  which  of  the 
parties  had  a  right  to  receive  certain  bills  of  costs,  after  deciding  that  one  of 
them  was  entitled  to  receive  the  bills  of  costs,  and  collect  and  keep  the  amount 
for  his  own  use,  was  held  authorized  to  award  further  that  that  one  should 
be  at  liberty  to  use  the  name  of  the  other,  either  alone,  or  jointly  with  his 
own,  in  suing  for  the  same  ;  Tindal,C.  J.,  being  of  opinion  that  imposing  on 
the  arbitrator  the  duty  of  deciding  which  of  the  parties  had  a  right  to  receive 
the  bills  of  costs,  gave  him  impliedly  the  authority  to  order  suits  for  the 
purpose  of  recovering  those  costs;  and  also  that  the  power  to  settle  the 
terms  on  which  the  agreement  of  partnership  was  to  be  cancelled,  included 
the  power  of  directing  actions  to  be  brought ;  and  that  although  the  partner, 
whose  name  was  to  be  used,  might  possibly  be  made  liable  for  the  costs  of 
such  actions,  it  was  not  incumbent  on  the  arbitrator  to  award  him  any 
indemnity. (z) 

A  restraint  of  trade  may  sometimes  lawfully  be  imposed  by  an  award. 
Where  the  arbitrator  was  to  settle  the  terms  and  conditions  on  which  the 
co-partnership  between  two  persons  carrying  on  business  as  surgeons  and 
apothecaries  in  a  certain  town  should  be  dissolved,  and  it  was  part  of  the 
terms  of  the  submission  that  one  of  them  should  still  carry  on  the  business 
for  his  sole  benefit,  the  arbitrator  was  held  justified  in  awarding  that  it 
should  not  be  lawful  for  *the  other  to  carry  on  the  practice  or  pro-  rS,nR-i 
fession  of  a  surgeon  and  apothecary  in  the  particular  town,  or  within  L  -1 
thirteen  miles  of  it. (&) 

V.  Directions  as  to  giving  on  indemnity .~] — Under  what  circumstances 
an  arbitrator,  without  special  authority,  has  power  to  order  one  party  to  the 
reference  to  indemnify  the  other  against  particular  contingencies,  is  not  quite 
clear.  It  would  seem  to  be  the  opinion  of  Lord  Denman,  C.  J.,  if  we  may 
consider  his  language  in  one  instance  as  applicable  generally,  and  not 
merely  to  the  particular  case  before  him,  that  an  arbitrator,  on  a  reference 

(g)  Wood  v.  Wilson,  2  C.  M.  &  R.  241. 

(A)  Wilkinson  v.  Page,  1  Hare,  276  ;  Routh  v.  Peach,  3  Anst.  637. 

(i)  Burton  v.  Wigley,  1  Bing.  N.  C.  665.  (Jc)  Morley  v.  Newman,  5  D.  &  R.  317. 
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of  all  matters  in  difference,  has  no  general  power  to  direct  an  indem- 
nity.^) 

There  must,  it  seems,  be  a  certain  degree  of  necessity  from  the  nature  of 
the  case  to  warrant  such  a  step. 

An  award,  ordering  the  defendant  to  execute  a  covenant  to  indemnify  the 
plaintiffagainst  all  costs,  damages,  and  expenses,  which  should  happen  by 
means  of  any  further  proceedings  in  a  qui  tarn  action  against  the  plaintiff, 
began  at  the  instance  of  the  defendant,  was  held  good,  on  the  ground  that 
as  the  action  could  not  be  released,  the  poor  being  interested  in  it,  the  direc- 
tion to  indemnify  was  valid  from  the  necessity  of  the  case  ;  and  that  it  was 
no  objection  that  the  amount  to  be  indemnified  against  was  uncertain,  as 
the  defendant,  by  causing  the  action  to  be  proceeded  with,  might  ascertain 
it:  but  it  was  added,  the  awarding  the  indemnity  would  have  been  an 
excess  of  authority,  had  there  been  any  means  of  releasing  or  discharging 
the  action. (m) 

From  another  case  it  may  be  gathered  that  if  a  submission  between  the 
plaintiff  and  defendant  alone  comprise  matters  in  difference  between  the 
defendant  and  the  plaintiff,  together  with  others,  and  the  arbitrator  find  that 
the  defendant  has  taken  some  goods  in  which  the  plaintiff  and  others  are 
r*d(\Ql  *j°'nl'y  interested,  he  may  award  to  the  plaintiff  a  compensation  for 
L  J  the  whole  value  of  the  property,  and  direct  the  latter  to  give  to 
the  defendant  an  indemnity  against  the  claims  of  the  other  interested 
parties,  (n) 

On  a  general  reference,  in  which  the  principal  question  being  up  to  what 
date  the  joint  liability  of  the  plaintiff  and  defendant  for  debts  due  in  respect 
of  a  vessel,  in  which  the  plaintiff  had  recently  purchased  out  the  defend- 
ant's interest,  should  continue,  and  from  what  date  the  plaintiff  should  be 
chargeable  alone,  the  arbitrator  awarded  that  after  a  specified  day  the 
defendant  should  not  bear  any  debts  in  respect  of  the  vessel,  and  ordered 
the  plaintiff  to  deliver  to  the  defendant  a  bond  conditioned  for  the  payment 
by  the  plaintiff  of  all  debts  incurred  in  respect  of  the  vessel  after  that  date. 
The  majority  of  the  court  held  that  the  arbitrators  had  authority  to  direct 
the  bond  to  be  given,  as  the  creditors  were  not  bound  by  the  award,  and 
might  sue  the  defendant,  and  so  the  giving  it  was  only  a  necessary  step  to 
secure  the  defendant  from  a  liability  which  the  arbitrator  had  decided  ought 
not  to  attach  upon  him  :  Maule,  J.,  however,  expressed  a  doubt  whether  it 
was  necessarily  within  the  arbitrator's  anthority  to  direct  an  indemnity  bond 
to  be  given. (o) 

When  the  arbitrator  has  to  settle  the  terms  on  which  a  partnership  is  to 
be  dissolved,  and  he  empowers  one  partner,  to  whom  he  awards  the  debts 
due  to  the  firm,  to  use  the  other's  name  in  bringing  actions,  for  the  sole 
benefit  of  the  former,  it  has  been  assumed  that  the  arbitrator  has  power  to 
order  him  to  indemnify  the  other  against  any  liability  to  costs  for  the  use  of 
his  name  in  the  actions,  and  it  was  even  urged  that  he  was  bound  to  do  so, 
but  to  this  latter  proposition  the  court  did  not  assent. (p} 

So  where  the  arbitrator  had  to  settle  the  price  and   the  terms  on  which 

(Z)  Ross  v.  Hoards,  8  A.  &  E.  290. 

(m,  Philips  v.  Knightley,  2  Stra.  903;  S.  C.  note  to  Fisher  v.  Pimbley,  11  East,  190. 

(«)  Fisher  v.  Pimbley,  II  East,  188. 

(ut  Brown  v.  Watson,  6  Bing.  N.  C.  118. 

( ji)  Burton  v.  Wigley,  1  J5iu<;.  N.  C.  (JG5.    Sec  ante,  p.  407. 
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the  defendant  should  purchase  an  estate  of  the  plaintiff,  and  he  awarded 
that  the  defendant  should  be  at  *liberty  to  use  the  plaintiff's  name  rM,n-] 
in  enforcing  his  rights,  Lord  Abinger,  C.  B.,  expressed  his  opinion  L  J 
that  the  arbitrator,  if  he  had  pleased,  might  have  fixed  the  terms  on  which 
the  defendant  should  have  indemnified  the  plaintiff  against  an  action. (rA 

VI.  Directions  as  to  executing  releases.] — On  a  general  reference  of 
all  matters  in  difference,  the  arbitrator  has  authority  to  order  the  parties  to 
execute  mutual  releases  respecting  them,(r)  and  where  "all  debts,  sums  of 
money,  and  demands,"  are  submitted,  he  may  direct  a  release  of  the  bonds, 
specialties,  judgments,  executions,  and  verdicts,  by  virtue  of  which  the 
debts,  sums  of  money,  and  demands  are  due.(.s)  Where  a  cause  only  is 
referred,  he  has  no  authority  to  direct  the  parties  to  execute  mutual  releases 
of  all  demands. (£) 

The  generality  of  the  words  in  the  clause  of  the  award  directing  releases, 
will,  if  possible,  be  construed  to  be  limited  to  releases  respecting  all  matters 
comprehended  within  the  submission, (it}  and  although  the  release  ordered 
would  in  terms  release  the  arbitration  bond  itself,  that  shall  be  intended  to 
be  excepted, (a;)  for  the  arbitrator  has  no  power  to  direct  that  to  be  surren- 
dered^?/) 

But  if  the  words  in  the  award  be  too  clear  to  admit  of  the  limited  con- 
struction, as  if  the  submission  be  of  all  differences  arising  before  the  10th 
of  May,  and  the  award  direct  releases  respecting  all  differences  up  to  the 
20th  of  May,  the  award  will  still  be  perfectly  good,  unless  some  new  dif- 
ference arose  between  the  10th  and  20th  of  May,  and  that  be  shown  to  the 
court,  (for  the  court  will  not  intend  it  without  *it  be  shown,)  and  r*411-i 
even  if  a  new  difference  be  shown,  the  award  will  in  general  be  L  J 
void  only  as  to  the  time  beyond  the  submission,  and  that  portion  may  be 
treated  as  surplusage. (z) 

An  award  to  pay  two  sums  at  different  times,  and  that  the  party  to 
receive  them  should  give  one  release  immediately,  has  been  held  to  be  bad, 
on  the  ground  that  by  the  release  under  the  provision,  the  arbitration  bond, 
and  the  right  to  the  second  sum  awarded  to  be  paid  subsequently,  would  be 
discharged. (a) 

It  is  not  necessary  for  the  award  to  point  out  the  form  of  the  releases,  or 
to  show  when  they  are  to  be  executed. (b\ 

VII.  Directions  as  to  executing  convey ances.~] — When  the  question  in 
dispute  relates  to  real  property,  it  often  happens,  from  the  nature  of  the 

(?)  Round  v.  Hatton,  10  M.  &  W.  660.         (r)  Cable  v.  Rogers,  3  Bulst.  311. 

(s)  Roberts  v.  Marriott,  2  Saund.  190. 

\t)  Doe  d.  Williams  v.  Richardson,  8  Taunt.  697. 

(«)  Doc  d.  Williams  v.  Richardson,  8  Taunt.  697;  Barry  v.  Rush,  1  T.  R.  691. 

(x)  Marks  v.  Marriot,  1  Lord  Raym.  114. 

(«/)  Doyley  v.  Burton,  1  Lord  Raym.  533. 

(z)  Bac.  Ab.  Arb.  E.  ]  ;  Hill  v.  Thorn,  2  Mod.  309 ;  Squire  v.  Grevett,  2  Ld.  Raym. 
961;  Lee  v.  Elkins,  12  Mod.  585 ;  Anon.  12  Mod.  8;  Hooper  v.  Pierce,  12  Mod.  116; 
Abrahat  v.  Brandon,  10  Mod.  201;  rickcring  v.  Watson,  2  W.  Bl.  1118;  Stevens  v.  Mat- 
thews, 1  Ld.  Raym.  116. 

((/)  Adams  v.  Adams,  2  Mod.  169. 

(6)  Toby  v.  Lovibond,  17  L.  J.  C.  P.  201 ;  S.  C.  12  Jur.  436.  See  the  Appendix  of 
Forms  for  the  form  of  an  award  to  execute  mutual  releases. 
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differences,  that  the  arbitrator  has  to  order  one  party  to  execute  a  convey- 
ance to  the  other;  for  as  the  title  to  Jane]  will  not  pass  by  the  award,  when 
he  intends  that  one  party  shall  have  the  land,  he  should  also  in  many  cases 
award  a  release  or  conveyance,  in  order  that  the  award  may  be  final. (c) 

In  directing  a  cenveyance  or  other  deed,  the  arbitrator  should  take  care 
to  specify  the  nature  and  character  of  the  instrument, [d\  but  he  need  not 
prepare  it  himself. (e) 

Thus  where  an  award  directed  the  plaintiff  to  execute  a  deed  of  assign- 
PM191  ment  °f  some  leasehold  premises,  and  a  deed  *of  mortgage  of  some 
L  -^  freehold  property,  and  further,  at  the  request  and  cost  of  the  defend- 
ant, to  execute  a  release  of  all  his  right,  title,  and  interest  in  some  other 
premises ;  on  a  motion  for  an  attachment  against  the  plaintiff  for  not  exe- 
cuting certain  deeds  of  assignment,  mortgage,  and  release,  tendered  to  him 
for  execution  in  pursuance  of  the  award,  the  plaintiff,  who  alleged  that  the 
deeds  were  not  properly  drawn,  objected  that  the  arbitrator  ought  himself 
to  have  settled  in  what  terms  they  should  have  been  drawn  and  executed  ; 
the  court  however  held,  that  it  was  not  necessary  for  the  arbitrator  to  have 
drawn  the  deeds  himself,  that  he  had  sufficiently  prescribed  what  the  plain- 
tiff had  to  do,  and  made  the  rule  for  an  attachment  absolute. [f\ 

The  arbitrator  is  recommended  to  state  in  the  award  at  whose  expense 
the  conveyance  or  other  instrument  is  to  be  prepared,  and  which  of  the 
parties  is  to  prepare  it,  and  tender  it  to  the  other  for  execution,  as  the  parties 
are  very  likely  to  contest  the  point  with  each  other,  and  difficulties  may 
arise  in  enforcing  the  performance  of  the  award. (s*) 

Where  an  arbitrator  has  to  deal  with  matters  affecting  estates  dedicated 
to  charitable  purposes,  he  should  be  cautious  to  see  that  his  directions  are 
such  as  the  Court  of  Chancery  will  sanction.  If  he  direct  the  trustees  of 
the  property  to  grant  a  lease  of  the  estates,  he  should,  it  is  apprehended,  in 
directing  the  terms  of  the  lease  award  such  terms  and  such  only  as  the 
Court  of  Chancery  would  permit  the  trustees  of  their  own  accord  to  have 
granted,  (h) 


[*413]  *SECTION  II. 

OF  DIRECTIONS  UNDER  A  POWER  TO  AWARD  WHAT  SHALL  BE  DONE. 

I.  Whither  clause  to  say  what  shall  be  done  compulsory.'] — With  a  view 
of  removing  causes  of  future  differences,  large  discretionary  powers  to  affect 
the  property  of  the  contending  parties  are,  in  many  instances,  given  to  the 

(c)  Johnson  v.  Wilson,  Willcs,248. 

(d)  Tandy  v.  Tandy,  0  Dovvl.  1044;  Tipping  v.  Smith,  2  Stra.  1021;  Thinne  v.  Rigby, 
Cro.  Jac,  314. 

(<-)  Tebbutt  v.  Ambler,  2  Dowl.  N.  S.  G77;  See  Toml'm  v.  Mayor  of  Fordvvich,  5A.& 
E.  147;  Toby  r.  Lovibond,  17  L.  J.  C.  P.  201;  S.  C.  12  Jar.  436. 
(/)  Tebbut!  v.  A.mbler,2  Dowl.  N.  S.  G77. 

(g)  Btandley  v.  Hemmington,  6  Taunt.  5G1 ;  Doc  d.  Clarke  v.  Stillwcll,  8  A.  &  E.  645. 
(A)  Attorney  (General  v.  ( llemeiltB,  1  Turn.  &  It.  58. 
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arbitrator  by  the  submission.     This  course  is  one  which  meets  with  the 
full  approbation  of  the  courts. (a) 

The  clause  giving  the  authority  is  often  worded  thus:  "That  the  arbi- 
trator shall  have  power  to  determine  what  he  shall  think  fit  to  be  done  by 
the  parties  respecting  the  matters  in  dispute." 

Under  this  power  the  arbitrator  need  not,  unless  he  choose,  give  any 
directions  at  all ;  but  if  the  words  run,  "  the  arbitrator  to  determine  what  he 
shall  think  fit  to  be  done,"  it  is  not  quite  clear  that  they  would  not  at  times 
be  construed  imperative,  and  calling  upon  him  to  make  some  regulation  or 
other  respecting  the  property  ;  Parke,  B.,  being  of  opinion  that  the  clause 
is  imperative,  in  the  same  manner  as  when  the  arbitrator  is  to  ascertain  what 
costs  are  to  be  paid,  he  has  no  discretion  on  the  subject,  but  must  ascertain 
some  costs;  while  Lord  Abinger,  C.  B.,  with  whom  the  rest  of  the  court 
concurred,  is  reported  to  have  intimated  that  the  words,  "  what  he  shall 
think  fit,''''  import  a  discretionary  power.(6) 

The  following  case  throws  light  on  this  question.  On  the  reference  of  a 
claim  respecting  a  will  and  the  granting  an  annuity,  a  clause  in  the  submis- 
sion, "that  in  case  the  arbitrator  shall  award  any  such  annuity,  he  shall  or 
may  *award  the  same,  wilh  a  proviso  that  in  case  of  a  deficiency  of  j..., 
assets  of  the  testator,  the  annuity,  or  the  fund  from  which  the  same  L  -■ 
shall  arise,  shall  abate  in  the  same  manner  as  if  it  were  a  provision  con- 
tained in  the  will,"  was  held  to  be  imperative,  and  to  make  it  incumbent  on 
the  arbitrator,  when  awarding  the  annuity,  to  insert  the  proviso  in  his 
award,  (c) 

In  the  following  instance,  the  permissive  words  seem  to  have  been  con- 
strued to  the  compulsory  from  the  nature  of  the  circumstances  of  the  case. 

A  claim  having  been  made  on  a  reference  respecting  the  obstruction  of  a 
flue,  the  diversion  of  a  water-spout,  and  the  building  over  a  watercourse,  the 
arbitrator,  who  had  "power  to  direct  how  the  property  should  be  enjoyed 
for  the  future,"  awarded  damages  to  the  plaintiff  for  the  above  claims,  and 
directed  "that  the  parties  should  enjoy  the  property  respectively  as  hereto- 
fore." This  the  court  held  was  not  a  final  adjustment,  but  left  the  pro- 
perly in  a  state  of  dispute,  pregnant,  to  a  certain  degree,  with  injury, 
instead  of  preventing  further  disputes,  which  was  the  peculiar  object  of  the 
reference. (rf)  It  is  to  be  observed,  that  the  direction  "to  enjoy  as  before" 
is  vague  and  indefinite,  and  that  the  holding  the  above  award  to  be  void 
does  not  necessarily  determine  that  the  award  would  have  been  set  aside  if 
the  arbitrator  had  simply  been  silent  respecting  the  future  enjoyment  of 
the  property. 

When  an  action  was  brought  by  a  reversioner  for  the  continuance  of  an 
incumbrance  on  his  land,  and  it  was  ordered  by  the  order  of  reference,  that 
the  arbitrator  was  to  say  what  should  be  done  between  the  parties  by  way 
of  a  sale  or  otherwise,  respecting  the  land  or  premises  in  dispute,  the  court 
held  the  arbitrator  justified  in  adjudging  in  terms  that  nothing  should  be 
done  between  the  parties  respecting  the  said  land  or  premises,  and  Wil- 

(o)  Taylor  v.  Shuttleworth,  8  Dowl.  281,  per  Maule,  J. 

(6)  Angus  v.  Redford,  2  Dowl.  N.  S.  735 ;  S.  C.  11  M.  &  W.  69 ;  Morgan  v.  Smith,  1 
Dowl.  N.  S.  617  ;  S.  C.  9  M.  &  W.  427. 

(c)  Crump  v.  Adney,  1  C.  &  M.  355 ;  S.  C.  3  Tyrw.  270. 

(d)  Ross  v.  Clifton,  9  Dowl.  356 ;  See  Grenfell  v.  Edgcome,  7  Q.  B.  661. 
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Hams,  J.,  distinguished  this  case  from  the  above-mentioned  case  of  Morgan 
r*415l  V'  Smith(e)  where  it  was  left  to  the  arbitrator  to  ascertain  what  *costs 
L  J  were  to  be  given,  on  the  ground  that  those  words  imported  that 
there  must  be  some  given,  and  that  there,  in  not  finding  the  costs,  the 
arbitrator  had  neglected  the  point  submitted  to  him  ;  and  when  the  case  of 
Ross  v.  Clifton(/)  was  cited  as  an  authority  to  show  that  the  arbitrator  was 
bound  to  say  something  was  to  be  done,  Coleridge,  J.,  remarked  that  in  that 
case  it  appeared  that  damage  had  been  occasioned  and  would  continue. (g) 

II.  Directions  as  to  what  shall  be  done  held  valid.'] — What  is  the  extent 
of  the  authority  conferred  by  clauses  empowering  an  arbitrator  to  say  what 
shall  be  done  by  the  parties,  and  how  it  ought  to  be  exercised,  must  depend 
so  much  on  the  special  wording  of  each  submission,  and  the  special  circum- 
stances cf  each  particular  case,  that  it  is  difficult  to  lay  down  any  rule  that 
is  not  too  general  to  be  of  much  practical  utility. 

A  consideration,  however,  of  the  succeeding  cases  will,  it  is  hoped,  assist 
an  arbitrator  when  he  is  in  doubt  as  to  what  is  the  nature  and  limit  of  his 
own  authority,  and  how  his  duty  may  be  best  performed. 

It  may  be  proper  to  remark,  that  the  court  will  not  entertain  any  objec- 
tion to  the  directions  given  in  the  award  as  to  the  mode  of  enjoyment  of 
property,  which  resolve  themselves  into  questions  on  the  merits,  or  are 
founded  on  the  justice  or  propriety  of  the  arbitrator's  determination  with 
reference  to  facts. (/t) 

A  cause  relating  to  the  breach  of  an  agreement  for  the  purchase  of  an 
estate,  the  price  of  which  was  to  be  paid  by  the  defendant  partly  by  instal- 
ments, and  partly  by  an  annuity,  to  be  secured  on  land,  was  referred,  and 
the  arbitrator  was  empowered  to  settle  the  cause  and  all  matters  in  differ- 
ence, and  to  determine  what  he  should  think  fit  to  be  done  by  the  parties. 
r*41fi~l  ^e  non"Payment  of  the  annuity,  and  *the  omitting  to  provide  such 
L  J  security  for  the  payment,  were  the  breaches  complained  of.  The 
award  directed  that  the  defendant  should  pay  the  plaintiff  a  gross  sum  by 
way  of  damages,  and  that  after  the  damages  were  paid,  the  plaintiff"  should 
convey  the  premises  to  the  defendant,  and  execute  a  release  of  the  annuity 
so  agreed  to  be  secured.  It  was  objected  that  the  arbitrator  had  no  autho- 
rity to  award  a  gross  sum  to  be  paid  as  the  value  of  the  annuity.  The  court, 
however,  held  that  the  direction  was  fully  authorized  by  the  submission,  and 
Tindal,  C.  J.,  said,  "I  agree  if  the  party  had  brought  an  action  for  the 
arrears  of  an  annuity  which  were  due,  and  that  action  had  been  referred, 
the  arbitrator  would  have  had  no  right  or  power  to  fix  the  value  of  the 
annuity,  and  to  throw  so  large  a  burden  upon  the  defendant ;  but  that  is  not 
the  case  here.  The  original  agreement  was,  not  only  that  the  defendant 
should  pay  the  annuity,  but  that  he  should  give  security  for  its  payment; 
the  non-payment  of  the  annuity,  and  the  omission  to  provide  such  security 
as  was  required,  are  the  two  breaches  alleged  in  the  declaration.  That  sub- 
ject, therefore,  being  brought  before  the  arbitrator  as  one  of  the  matters  in  dif- 
ference,and  it  beingexpresslystipulated  by  the  order  of  reference  that  the  par- 
ties shall  do  whatever  the  arbitrator  directs  upon  that  subject,  it  appears  to  me 
that  it  is  within  the  power  given  him  to  find,  as  we  must  suppose  he  has 

(c)  9M.&W,  4-37.  (/■)!)  Dowl.  856. 

(£)  Grenfell  v.  Edgcc-mc,  7  Q.  B.  CGI.  (A)  Winter  v.  Lethbridgc,  13  Trice,  533. 
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found,  that  there  was  no  sufficient  security  in  the  possession  or  power  of  the 
defendant,  and  that  he  should  fix  what  was  the  value  of  the  annuity,  and. 
that  it  should  be  paid  as  matter  of  damage  to  the  plaintiff.(i) 

An  arbitrator,  to  whom  it  was  referred  to  ascertain  among  other  things 
what  lands  were  severally  titheable  to  the  rectors  of  two  neighbouring  par- 
ishes, and  who  was  authorized  «  to  devise  all  means  to  prevent  future  liti- 
gation," and  generally  to  settle  all  matters  of  difference,  and  to  order  and. 
determine  what  he  should  think  fit  to  be  done,  was  held  to  have  acted 
wisely,  and  perfectly  within  his  authority,  in  *making  an  award  r*417-i 
which  reciting  that  it  was  impossible  to  ascertain  the  particular  par-  L  J 
eels  of  land  to  which  the  several  rectors  were  respectively  entitled,  awarded 
that  the  tithes  of  the  whole  lands  should  be  divided  between  them  in  cer- 
tain proportions. (A;) 

A  submission  empowered  the  arbitrator  to  decide  how,  and  by  whom,  and 
in  what  manner,  a  certain  pump,  yard,  hedge,  and  ditch,  respecting  which 
disputes  had  arisen,  should  in  future  be  enjoyed  and  occupied,  and  who 
should  have  the  care  and  management  thereof.  The  arbitrator,  after  find- 
ing that  the  pump  was  the  exclusive  property  of  one  of  the  parties,  sub- 
ject to  an  easement  in  it  by  the  other,  was  held  not  to  be  authorized  to  dis- 
pose of  the  property  in  it  to  the  other,  so  as  to  make  the  two  disputants 
tenants  in  common  ;  but  it  was  ruled  that  he  had  power  to  direct  that  the 
easement  in  the  pump  should  continue,  and  under  the  provision  respecting 
"  care  and  management,"  it  was  decided  that  he  might  order  that  the  pump 
should  in  future  be  repaired  at  the  joint  expense  of  the  parties,  and  that 
the  clause  empowering  him  to  award  "how"  the  property  should  be  occu- 
pied, gave  him  authority  to  say  under  what  conditions  the  occupation  should 
be,  and  to  impose  on  the  party,  not  the  owner  of  the  hedge  and  ditch,  the 
sole  obligation  of  repairing  them. (A 

Under  a  power  to  the  arbitrator  to  decide  the  right  to  a  certain  stream  of 
water  claimed  in  the  action,  and  to  regulate  the  use  of  it  in  future,  and  to 
order  and  determine  what  he  should  think  fit  to  be  done,  it  was  considered 
that  the  authority  given  to  the  arbitrator  to  regulate  the  flow  of  the  stream 
in  dispute,  incidentally  and  necessarily  empowered  him  to  affect  the  enjoy- 
ment of  other  rights  of  the  parties,  and  to  make  regulations  respecting  the 
flowing  of  the  water  in  the  stream  in  question,  notwithstanding  they  inter- 
fered with  the  former  enjoyment  of  other  streams  not  the  subject  of  dis- 
pute.(m)  But  the  court  seemed  inclined  to  think  that  *the  arbitra-  r^41ft-i 
tor  had  no  power  to  make  a  prospective  regulation  respecting  the  L  J 
flowing  of  the  water,  proceeding  on  the  assumption  that  the  ponds,  through 
which  the  stream  of  water  was  stated  in  the  declaration  to  have  flowed, 
might  possibly  be  hereafter  filled  up,  and  providing  for  that  contingency  ; 
and  that  he  had  authority  to  regulate  the  stream  only  whilst  it  should  continue 
to  flow  through  those  ponds.  They  held,  however,  that  though  such  hypo- 
thetical directing  might  be  void  as  exceeding  the  submission,  such  excess 
could  not  vitiate  the  other  directions  in  the  award  independent  of  it.(«) 
Under  a  reference  to  settle  the  matters  in  difference,  and  to  award  such 


(t)  Taylor  v.  Shuttle  worth,  8  Dowl.  281.  (Jt)  Prosser  v.  Goringe,  3  Taunt.  425. 

(Z)  Boodle  v.  Davies,  3  A.  &  E.  200.  (wi)  Winter  v.  Lethbridge,  13  Price,  533. 

(n)  Winter  v.  Lcthbridge,  13  Price,  533. 
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alterations  in  the  defendant's  works  as  to  the  arbitrator  should  seem  neces- 
sary, regard  being  had  to  their  state  at  a  particular  period,  an  award  direct- 
ing no  other  alteration  than  that  certain  parts  of  the  machinery,  which  were 
of  wood,  should  be  made  of  cast  iron,  was  held  a  due  execution  of  the 
authority. (o) 

We  have  before  seen  that  an  arbitrator,  who  has  to  settle  at  what  price 
and  on  what  terms  the  defendant  shall  purchase  the  plaintiff's  estate,  may 
award  that  the  defendant,  after  the  conveyance  of  the  property  to  him,  shall 
be  entitled  to  use  the  plaintiff's  name  in  enforcing  his  rights,  and  may,  if  he 
please,  fix  the  terms  on  which  the  defendant  shall  indemnify  the  plaintiff 
against  an  action. (p) 

III.  Directions  as  to  what  shall  be  done  held  void.'] — A  consideration  of 
the  following  instances  will,  it  is  hoped,  assist  the  arbitrator  in  guarding 
against  making  a  faulty  direction. 

The  power  to  order  and  direct  what  he  shall  think  fit  to  be  done  by  and 
between  the  parlies  respecting  the  matters  in  dispute,  does  not  authorize 
.-..„-.  the  arbitrator  to  direct  a  verdict  *to  be  entered  on  the  cause  refer- 
■-  -*  red.(</)     A  suggestion,  however,  was  in  one  case  thrown  out  by  the 

bench,  that  when  the  verdict  was  taken  on  the  reference  for  loo  small  a 
sum,  the.  arbitrator,  under  this  clause,  might  possibly  have  authority  to 
direct  an  application  to  be  made  to  the  court  to  enlarge  the  amount  of 
damages,  and  that  the  defendant  should  consent  to  the  enlargement. (r) 

An  action,  in  which  the  plaintiff  claimed  a  right  of  way,  (not  a  carriage 
way,)  was  referred  to  an  arbitrator,  who  was  to  settle  all  matters  in  differ- 
ence between  the  parties,  and  to  direct  in  what  manner  the  road  in  question 
(if  he  should  find  for  the  plaintiff)  should  be  enjoyed.  The  arbitrator 
awarded  a  verdict  for  the  plaintiff,  and  that  the  plaintiff  was  entitled  to  a 
right  of  way  including  a  carriage  way.  Though  there  were  contradictory 
affidavits  as  to  whether  the  plaintiff's  claim  to  a  carriage  way  was  a  matter 
in  dispute  before  the  arbitrator,  the  court  held  that  the  arbitrator,  in  award- 
ing a  carriage  way,  had  clearly  exceeded  his  authority,  and  set  aside  that 
part  of  the  award. (s) 

When  the  arbitrator  exceeds  the  power  delegated  to  him  in  directing 
something  to  be  done  which  he  has  no  power  to  order,  we  have  before  seen 
that  though  that  direction  be  void,  the  rest  of  the  award  independent  of  it 
may  often  stand. (<)  Yet  when  the  arbitrator  has  power  to  direct,  and  has 
directed  accordingly,  and  that  direction  is  bad  for  uncertainty,  the  award  in 
general  cannot  be  supported  in  any  part.(w) 

A  landlord  having  removed  some  grates,  locks,  bolts,  and  fastenings,  from 
the  demised  premises,  a  direction  by  the  arbitrator  ordering  the  tenant  to 
put  up  other  grates,  locks,  bolts,  and  fastenings,  in  the  place  and  stead  of 
such  as  had  been  removed,  was  held  bad  for  uncertainty,  the  award  not 
r*A9ft"i  showing  what  fixtures  had  been  removed,  or  specifying  the  *nature, 
l         -■  quality,  or  price  of  those  which  were  to  be  substituted. (a?) 

(o)  Walker  v.  Frobishcr,  G  Vcs.  70. 

(/;)  Round  v.  Hatton,  10  M.  &.  W.  GGO ;  see  the  previous  section,  d.  5,  p.  409. 
tg)  Hay  ward  v.  Phillips,  G  A.  &  E.  119.  (0  Prentice  v.  Reed,  1  Taunt.  151. 

!  tobper  v.  Hooper,  M'l-el.  Sl  Y.  509.  (0  Sec  P.  2,  ch.  5,  s.  9,  d.  1,  p.  316.- 

(u)  Stonchewcr  v.  Farrar,  9  Jur.  203.  (x)  Price  v.  Popkin,  10A.&E.  139. 
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The  plaintiff,  a  bleacher,  complained  of  the  defendant's  polluting  a  stream 
of  water  by  his  works  ;  and  the  arbitrator  who  was  empowered  to  regulate 
the  mode  in  which  the  water  should  be  enjoyed,  awarded  that  the  defen- 
dant should  take  all  proper  and  reasonable  precautions  and  measures  for 
preventing  the  water  of  the  stream  from  being  rendered  unfit  for  the  use  of 
the  plaintiff,  and  that  all  refuse  water  from  the  defendant's  works  should,  at 
the  defendant's  expense,  be  passed  through  filters,  so  as  to  be  thereby 
effectually  purified  and  cleansed,  so  far  as  the  same  could  be  purified  and 
cleansed  by  the  ordinary  and  most  approved  process  of  filtering.  The 
court  held  the  award  bad,  as  uncertain,  ambiguous,  and  not  final,  because  it 
did  not  prescribe  or  ascertain  in  any  way  how  the  water  was  to  be  pre- 
vented from  becoming  unfit  for  the  purposes  of  bleaching,  or  if  rendered 
unfit,  how  it  was  to  be  purified  and  cleansed  by  the  defendant;  that  the 
direction  to  use  all  proper  and  reasonable  precautions  did  not  at  all  point  out 
to  the  defendant  what  he  was  to  do;  and  that  ordering  him  to  purify  the 
water  by  the  use  of  the  ordinary  and  most  approved  process  of  filtering 
was  also  insufficient,  as  it  was  not  certain  what  the  ordinary  and  most 
approved  process  of  filtering  was  ;  and  Lord  Denman,  C.  J.,  added  the  fol- 
lowing important  observations  : — "It  is  said  that  the  arbitrator  would  run 
great  risk  by  setting  out  in  his  award  what  acts  were  to  be  done,  because 
he  might  fail  in  directing  them  scientifically.  But  I  think  he  runs  a  much 
greater  risk  of  making  an  imperfect  award,  if  he  do  not  make  himself 
scientifically  master  of  the  subject  before  him,  so  as  to  discover  how  justice 
may  be  dealt  to  the  litigating  parties,  He  is  bound  to  understand  the  mat- 
ters in  dispute  so  accurately  and  fully,  that  the  acts  being  done  which  he 
has  prescribed,  it  may  be  clear  that  the  award  has  been  obeyed.  The 
words  in  which  the  arbitrator  describes  what  shall  be  done  should  be  cer- 
tain, *and  accompanied  in  his  own  mind  with  an  understanding  of  r#491-i 
what  he  prescribes. "(y)  L         -■ 

Vague  and  imperfect  directions  in  an  award  often  lead  to  renewed  litiga- 
tion. Some  commissioners,  under  an  Inclosure  Act,  being  empowered  to 
set  out  public  ditches,  ordered  the  owners  of  lands  over  which  a  certain 
drain  set  out  by  them  passed  to  cleanse  and  keep  it  »  of  sufficient  width 
and  depth  to  carry  off  the  water  intended  to  run  down  the  same."  Some 
years  afterwards  the  plaintiff  cut  a  sough  or  under-drain  across  his  close, 
opening  into  the  drain  in  question,  which  in  the  part  of  it  immediately  below 
(where  it  ran  across  the  defendant's  lands)  was  not  of  sufficient  capacity  to 
carry  off  the  additional  water  brought  in  by  the  sough.  The  plaintiff  con- 
tended that  it  was  the  defendant's  duty  to  make  it  sufficient  for  that  pur- 
pose. The  court,  however,  remarking  that  the  award  was  lamentably 
vague  in  its  terms  in  not  explaining  what  water  was  intended  to  run  down 
the  drain,  ultimately  held  that  this  method  of  draining  by  a  sough  or  under 
drain  not  being  contemplated  by  the  award,  the  defendant  was  not  rerpaired 
to  make  and  keep  the  drain  of  the  increased  size  and  depth  demanded.^) 

(y)  Stonehewer  v.  Farrar,  9  Jur.  203  ;  S.  C.  6  Q.  B.  730. 
(«)  Sharpe  v.  Hancock,  7  M.  &  G.  354. 
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SECTION  III. 


OF  DIRECTIONS   AS  TO  ALLOTTING  LANDS. 

I.  Directions  under  Inclosure  Jlcts.~] — As  persons  appointed  under  pri- 
vate Acts  of  Parliament  for  inclosing  waste  lands  and  commuting  tithes 
,  have  to  decide  on  the  various  ^rights  of  parties  interested,  and  to 
L  J  perform  duties  in  many  respects  analogous  to  those  of  arbitrators, 
and  are  even  sometimes  so  styled,  some  points  respecting  awards  in  such 
cases  may  here,  it  is  apprehended,  be  noticed  with  advantage. 

Commissions  under  an  Inclosure  Act  have  no  power  to  make  allotments 
in  respect  of  other  rights  than  those  which  are  to  be  extinguished  under  the 
powers  of  the  Act,  and  for  which  allotments  in  compensation  are  provided 
to  be  given.  Hence  they  are  not  justified  in  allotting  to  a  Lord  of  a  Manor 
a  portion  of  the  waste  in  lieu  of  his  right  to  warren,  such  right  not  being 
mentioned  in  the  Act. (a) 

Where,  besides  allotting  the  common  lands,  they  are  empowered  to 
assign  lands  in  exchange  for  other  lands,  so  that  the  exchange  shall  be 
ascertained  by  the  award,  the  award  will  convey  no  title  to  a  close  assigned 
in  exchange,  unless  it  state  in  respect  of  what  particular  land  the  land 
assigned  is  given  in  exchange  ;  for  with  a  view  to  the  charges  affecting  the 
original  property  it  is  of  extreme  importance  that  the  exchanges  should  be 
ascertained.  [b\ 

If  the  act  require  the  previous  consent,  in  writing,  of  the  respective  pro- 
prietors to  sanction  the  exchanges,  it  would  seem  advisable  at  least  that  the 
award  should  recite  that  such  consent  had  been  given. (c) 

When  an  Inclosure  Act  directed  that  the  grass  and  herbage  of  the  parcels 
set  out  for  getting  materials  for  the  repair  of  the  highway  should  remain  for 
ever  for  the  benefit  of  such  persons  as  the  commissioners  should  appoint,  it 
was  held  that  they  were  authorized  to  award  the  herbage  to  the  surveyors 
of  the  highways  of  a  certain  parish,  "and  their  successors  for  the  time 
being ;"  for  although  the  award  was  bad  as  a  common  law  conveyance,  the 
surveyors  not  being  a  corporation,  it  was  good  as  a  parliamentary  declara- 
tion of  the  persons  entitled  to  take  the  herbage,  and  had  the  same  effect  as 
if  the  direction  had  been  inserted  in  the  Act.(</) 

r*49^~l  *^  ky  private  Act  of  Parliament  the  estate  of  one  proprietor  in  a 
L  -1  parish  be  alone  to  be  charged  with  a  rent  charge  in  lieu  of  tithes, 
an  arbitrator  who  has  to  ascertain  the  amount  of  the  rent  charge,  and  who 
is  at  liberty  to  apportion  it  in  parts  on  distinct  parts  of  the  estate,  need  not, 
unless  he  think  fit  to  make  an  apportionment,  specify  what  lands  the  propri- 
etor has  in  the  parish,  but  it  is  sufficient  if  his  award  charge  the  rent  charge 
in  one  entire  sum  "  on  all  and  every  the  lands  and  grounds"  of  the  proprietor 
within  the  parish. (e) 

Under  a  private  Act  of  Parliament  a  commissioner  was  to  allot  waste 
land,  and  a  specified  arbitrator  was   empowered  to  declare  by  an  award, 

(a)  Caiainajor  v.  Strode,  2  M.  &  K.  706. 

(/,)  Cox  v.  King,  :i  Bing.  N.  C.  7!).r».         {<■)  Cox  v.  Kinp,  3  Bing.N.C.  795. 

(d;  Johnson  v.  Hodgson,  8  East,  38.         (e)  Willougliby  v.  Willoughliy,  4  Q.  B.  687. 
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within  six  months  after  the  passing  of  the  Act,  the  amount  of  rent  charge  to 
be  paid  in  lieu  of  tithes,  and  the  statute  further  provided,  that  in  case  lie 
should  neglect  or  refuse  to  act,  another  arbitrator  should  be  nominated  with 
like  powers  by  a  certain  party  ;  although  it  was  assumed,  on  the  construc- 
tion of  the  Act,  that  the  arbitrator  could  not  make  an  award  before  the 
inclosure  commissioner  had  made  his,  and  the  latter  had  not  awarded  before 
the  six  months  had  expired,  it  was  held  that  the  arbitrator,  by  not  making 
an  award  within  the  six  months,  had  "  neglected"  to  do  so  within  the  mean- 
ing of  the  Act,  though  he  afterwards  made  an  award. (J"\ 

II.  Directions  in  making  partition  of  lands.'] — Commissioners  of  parti- 
tion appointed  by  the  Court  of  Chancery  being  judges  of  the  parties'  own 
choosing,  are  looked  upon  by  the  Court  of  Chancery  in  a  light  very  similar 
to  arbitrators  ;  their  proceedings  are  clothed  with  somewhat  the  character  of 
a  reference  ;  and  the  same  principles  which  guide  the  courts  in  respect  of 
arbitrators  are,  in  a  great  measure,  *applicable  to  the  consideration  r  #*„*-. 
of  the  award  of  the  commissioners.^)  *-         J 

As  arbitrators  are  sometimes  called  upon  to  make  partition  of  lands,  it  may 
not  be  inexpedient  to  consider  the  powers  which  the  commissioners  have 
for  that  purpose. 

It  seems  the  latter  are  justified  in  awarding  a  right  of  way  for  one  party 
to  his  own  portion  of  the  lands  over  the  portion  of  the  lands  allotted  to  ano- 
ther party  ;  or  that  one  may  enter  the  lands  of  the  other  for  the  purpose  of 
repairing  and  cleansing  watercourses:  they  may  direct  such  new  fences  to 
be  made  as  are  reasonably  necessary  for  dividing  ofFthe  lands  which  are  the 
subject  of  partition  ;  and  they  may  allot  to  one  party  as  his  lot  the  mansion 
house  and  grounds,  and  also  other  lands  at  a  distance  from  the  house  and 
grounds,  and  separated  from  it  by  lands  allotted  to  another. (/j) 

When  an  arbitrator  is  appointed  to  make  partition  of  lands  among  tenants 
in  common,  he  must  not  only  set  out  the  separate  portions  for  the  respective 
parties,  but  must  direct  deeds  of  conveyance  to  vest  the  allotments  in  the 
several  owners,  or  the  award  will  not  be  final,  and  his  duty  will  have  been 
incompletely  performed. (i) 


♦SECTION   IV.  [*425] 

OF    DIRECTIONS    AFFECTING  STRANGERS    TO    THE    SUBMISSION. 

I.  Directing  a  payment  to  be  mads  to  a  stranger.'] — If  an  arbitrator 
direct  a  party  to  do  a  thing  to  a  mere  stranger  to  the  submission,  as  to  pay 
a  stranger  a  sum  of  money,  the  direction  is  void  ;  and  the  award  will  often  be 

(/)  Willoughby  v.  Willoughby,  16  L.  J.,  Q.  B.  251. 

(g)  Jones  v.  Totty,  1  Sim.  136  ;  Manners  v.  Charlesworth,  1  M.  &  K.  330;  Story  v. 
Johnson,  1  Y.  &  C.538. 

(A)  Lister  v.  Lister,  3  Y.  &  C.  540. 

(i)  Johnson  v.  Wilson,  Willes,  218;  Knight  v.  Barton,  6  Mod.  231,  see  ante,  p.  411. 
February,  1849.— 21 
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void  also  as  not  being  mutual,  if  the  payment,  or  thing  to  be  done  be  in 
satisfaction  of  the  claims  of  the  other  party,  for  then  the  latter,  if  the  award 
were  held  good,  would  loose  his  right  without  receiving  any  compensa- 
tion, (a) 

The  direction  as  to  the  stranger  has  often  been  held  void,  and  the  rest  of  the 
award  sustained,  where  the  courts  have  considered  that  the  parties  to  the 
submission  were  not  prejudiced  if  the  award  as  to  the  stranger  were  not 
complied  with.  Thus,  where  the  award  directed  that  the  defendant  should 
make  a  lease  of  certain  land  to  the  plaintiff  for  life,  with  remainder  to  a 
stranger  in  fee,  the  court  held,  that  though  the  award  was  void  as  to  the 
remainder  to  the  stranger,  it  ought  to  be  performed  as  to  the  lease  for  life. (6) 
So  where  there  were  disputes  between  the  plaintiff  and  defendant  respect- 
ing certain  lands,  an  award  that  the  plaintiff  and  his  wife  should  enjoy  the 
land,  was  held  void  as  to  the  wife,  she  not  being  a  party  to  the  submis- 
sion.(c)  So,  also,  a  direction  to  pay  ten  shillings  to  the  writer  of  the  award 
was  held  bad  and  void.(rf) 

The  award,  however,  is  held  to  be  mutual  if  the  thing  to  be  done 
to  the  stranger  to  the  submission  be  beneficial  to  the  party  entitled  to 
r*/i9fH  receive  satisfaction  ;  and  on  this  principle  *itis  said,  if  the  arbitrator 
L  -J  direct  that  one  party  shall  pay  money  to  the  servant  of  the  other, (e) 
or  that  the  defendant  shall  pay  a  sum  to  a  stranger  to  discharge  money  owing 
to  the  latter  by  the  plaintiff,  the  award  may  be  sustained. (/) 

An  award  to  pay  a  sum  of  money  to  two  part-owners  of  a  ship  for  the 
use  of  themselves  and  the  rest  of  the  part-owners  and  mariners  parties  to  the 
submission,  is  good.fj*)  So  an  award  that  the  parties  shall  in  certain  pro- 
portions discharge  a  debt  by  bond  in  which  they  are  jointly  bound,  is  valid, 
although  the  obligee  be  no  party  to  the  submission. (A)  And  so  it  seems  is 
a  direction  that  one  of  two  joint-owners  of  a  vessel  shall  discharge  a  debt  due 
to  a  stranger  for  things  supplied  to  the  vessel,  though  a  stranger  cannot  have 
an  attachment  to  enforce  payment. (i)  But  the  party  is  bound  to  pay  the 
stranger  according  to  the  award,  and  if  the  latter  die,  payment  must  be  made 
to  his  personal  representative,  whether  the  award  order  payment  to  the 
stranger  only,  or  use  the  words  to  the  stranger  or  his  assigns. (/i) 

In  one  case,  Holt,  C.  J.,  said,  that  an  award  to  pay  a  stranger,  without 
thowing  that  the  payment  was  any  benefit  to  the  party,  was  good,  as  it 
should  be  presumed  that  the  payment  was  for  the  party's  benefit.  Powell. 
}.,  on  the  contrary,  was  of  opinion  that  it  was  void,  unless  the  advantage  to 
the  party  appeared  on  the  face  of  the  instrument  ;  he,  however,  agreed  that 
the  benefit  sufficiently  appeared  in  an  award  on  a  submission  between  two 
brothers,  which  directed  each  of  them  to  pay  a  certain  sum  to  a  stranger  for 
the  use  of  their  mother. (/) 

(a)  Dale  v.  Mottram,  2  Barnard.  291. 

(/;)  Bretlon  v.  Prat,  Cro.  Eliz.  758  ;  Tope  v.  Brett,  2  Saund.  292.  Sec  also  Rous  v.  Lun, 
1  Keb.  569  ;  Also])  v.  Senior,  2  Keb.  707.  718  ;  Anon.  1  Leon.  31 G. 

(c)  Samon'e  Case,  5  Rep.  77,  b.  ;  Samon  v.  Pit,  Kollc,  Ab.  Arb.  B.  7,  p.  243. 

(d)  Bus£eld  v.  Buefield,  Cro.  Jac.  577. 

(e)  Dudley  v.  Malhry,  3  Leon.  02;  Norwich  v.  Norwich,  3  Leon.  0. 

(f)  Bedam  v.  Clerkaon,  1  Ld.  Raym.  123;  Bolle,  Ab.  Arb.  E.  p.  247. 
{<•)  Wood  v.  Thompson,  Rolle,  Ab.  Arb.  F.  11,  p.  249. 

(It)  Gray  v.  Gray,  Bolle,  Ab.  Arb.  E.  G,  p.  247.  (i)  Skcctc,  In  re,  7  Dowl.  618. 

(fc)  Anon.  1  Leon.  316.  (/)  Bird  v.  Bird,  1  Salk.  74. 
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It  has  been  held,  that  directing  payment  to  a  third  person  for  the  use  of 
a  party  is  good,  even  though  the  person  to  receive  the  money  do  not  appear 
to  be  invested  with  any  express  authority  by  the  party  for  whom  the  money 
is  to  be  *paid.(m)  And  on  a  dispute  between  two  partners,  princi-  r*497-] 
pally  as  to  whether  one  of  them  had  brought  in  his  proper  share  L  "  J 
into  the  stock,  the  arbitrator  was  considered  justified  in  awarding  that  the 
one  who  was  deficient  should  pay  a  sum  of  money  into  the  hands  of  a  per- 
son who  was  agent  for  the  partners,  in  trust  for  both  partners,  and  for  the  bene- 
fit of  the  partnership. (n) 

But  when  on  a  reference  of  partnership  disputes  the  award  directed  that 
some  of  the  parties  to  the  reference  should  pay  certain  amounts  found  due 
from  them  into  the  hands  of  one  of  the  arbitrators,  to  be  by  him  applied  in 
the  payment  of  certain  specified  debts  due  from  the  firm,  the  court  held  the 
direction  bad  and  the  whole  award  void,  although  it  appeared  by  the  award 
that  the  payments  would  have  been  for  the  benefit  of  the  parties  ;  since  the 
arbitrators  who  directed  the  payments  had  no  control  over  the  single  arbi- 
trator, to  compel  him  to  a  due  application  of  the  money. (o) 

II.  Directing  a  stranger  to  do  an  act.~\ — A  direction  in  an  award  that  a 
stranger  shall  do  an  act  is  in  general  void,  because  another  in  his  natural 
freedom  is  not  supposed  to  be  within  the  party's  power.(/?)  On  this  prin- 
ciple an  award  that  the  defendant  shall  enter  into  a  bond  to  the  plaintiff  with 
sureties  conditioned  for  the  payment  of  money  at  a  future  day  is  void  as  to 
the  sureties  \{q)  so  an  award  that  the  defendant  and  one  of  the  arbitrators 
shall  enter  into  a  bond  to  the  plaintiff  is  void  as  to  the  arbitrator  ;(r)  so  like- 
wise directions  that  a  party  to  the  reference  and  his  wife  and  son  (the  two 
latter  not  being  parties)  shall  convey  an  estate  ;(s)  or  that  a  party  shall 
deliver  up  a  deed  or  a  house  *stated  to  be  in  the  possession  of  ano-  s  .„  , 
ther  ;(/)  or  that  a  stranger  shall  pay  the  costs  of  the  reference, (?«)  L 
are  all  void.  So  we  have  just  seen,  that  directing  one  of  the  arbitrators  to 
apply  the  money  awarded  to  be  paid  into  his  hands  by  the  parties  as  the 
award  ordered  it  should  be  applied,  is  void,  as  the  other  arbitrators  have  no 
means  of  enforcing  the  proper  application  of  the  fund,  (a?) 

But  if  it  appear  that  the  party  has  any  means  either  at  common  law  or 
equity  to  compel  the  stranger  to  perform  the  act  which  he  is  directed  to  do, 
the  award  is  good.(y) 

Therefore  an  award  that  one  of  the  parties  shall  discharge  the  other  of  a 
bond  in  which  both  are  bound  to  a  stranger,  is  a  good  award,  for  it  shall  he 
intended  that  the  money  was  to  be  paid  at  a  day  to  come,  and  therefore  the 

O)  Snook  v.  Hcllyer,  2  Cliitt.  43. 

O)  Dale  v.  Mottram,  2  Barnard.  391.  (o)  Mackav,  In  re,  2  A.  &,  E.  356. 

(p)  Bac.  Ab.  Arb.  E.  4;  Mudy  v.Osam,  Lilt.  30. 

(q)  Cooke  v.  Whorwood,  2  Saund.  337  ;  Rolle,  Ab.  Arb.  F.  2,  p.  248 ;  Norwich  v.  Nor. 
wicb,  3  Leon.  C2 ;  Tlmrsbv  v.  Helbert,  Carth.  15!) ;  S.  C.  1  Show.  82 ;  Moore  v.  Bede], 
Rolle,  Ab.  Arb.  B.  5,  p.  247. 

(r)  Pits  v.  Wardal,  Godb.  1G1. 

(s)  Barney  v.  Faircliild,  Rolle,  Ab.  Arb.  E.  10,  p.  248,  N.  9,  p.  250. 

(t)  Lee  v.  Elkins,  12  Mod.  585 ;  Lane  v.  Tanner,  cited  in  Dale  v.  Mottram,  2  Barnard. 
201.  («)  Proudfoot  v.  Poile,  3  D.  &  L.  524. 

(x)  Mackay,  In  re,  2  A.  &.  E.  35G.     See  the  previous  division,  p.  427. 

(y)  Com.  Dig.  Arb.  E.  13  ;  Phillip?  v.  Knightley,  Fitzg.  272  ;  Dudley  v.  Mallery,  3 
Leon.  62  ;  Lynch  v.  Clemence,  Lutw.  571  ;  Rolle,  Ab.  Arb.  F.  1,  p.  248. 
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party  directed  might  then  tender  it  and  acquit  the  other  ;  and  if  the  day  of 
payment  be  past  he  may  pay  the  penalty  and  compel  the  creditor  to  give  a 
release  in  a  court  of  equity. (z)  So  an  arbitrator  may  order  one  of  the  par- 
ties to  discharge  the  other  from  his  undertaking  to  pay  a  debt  to  a  third 
person  not  a  party  to  the  submission ;  for  when  the  debt  is  paid  the  stranger 
can  be  compelled  in  equity  to  give  a  release  to  him  that  had  undertaken  to 
pay  it.(a) 

It  is  said  an  award  that  one  shall  surrender  his  copyhold  into  the  hands 
of  the  tenants  of  a  manor  who  shall  present  it,  or  that  one  party  shall  cause 
a  feoffment  to  be  made  with  a  letter  of  attorney  to  J.  S.  to  make  livery  is 
good,  on  the  ground  that  the  tenants  in  the  former  and  J.  S.  in  the  latter 
case,  though  strangers  to  the  reference,  are  to  be  used  only  as  instru- 
ments ;(&)  but  where  the  submission  is   respecting  the  right,  title,  and  pos- 

._„-,  session  of  certain  land,  the  arbitrator  has  *no  authority  to  award  that 
L  ^  one  of  the  parties  shall  procure  the  Lord  of  the  Manor  to  grant  a 
copyhold,  or  a  stranger  to  make  a  release  or  a  confirmation. (c) 

An  award  to  levy  a  fine  is  valid,  for  although  it  is  not  an  act  of  the  court, 
yet  by  the  law  and  public  justice  of  the  kingdom  it  is  not  to  be  refused  to 
any  man,  but  if  the  award  be  to  command  the  justice  to  do  it,  this,  it  is  said, 
is  no  good  award,  for  the  parties  in  effect  pray  leave  to  agree  from  the  king 
himself,  which  is  quite  different  from  a  command. (d)  An  award  to  make 
a  discontinuance  of  an  action  is  good,  for  though  the  discontinuance  be  the 
act  of  the  court,  yet  the  default  on  which  it  necessarily  proceeds  is  the  act 
of  the  party.  The  same  principle  applies  in  the  case  of  a  direction  to  sub- 
mit to  a  nonsuit  or  to  enter  a  retraxit. (e) 

If  a  person  submit  to  an  award  on  the  part  and  behalf  of  a  stranger,  the 
arbitrator  has  full  authority  to  direct  an  act  to  or  by  the  stranger,  not  that 
he  can  bind  the  stranger  himself  by  the  award,  but  the  party,  when  sub- 
milting  on  behalf  of  another,  incurs  the  penalty  of  disobeying  the  award,  if 
that  other  fail  to  do  what  the  award  requires  him.(/) 

III.  Directions  affecting  a  stranger's  property.^ — As  the  submission 
only  refers  to  the  arbitrator  questions  between  the  parties,  the  moment  he 
touches  the  interests  of  strangers,  he  exceeds  his  authority. (g) 

A  direction,  however,  to  pay  money  at  the  house  of  a  stranger  is  good; 
for  the  party  ordered  to  pay  can  come  to  the  house  without  entering  it,  and  a 
payment  as  near  to  the  house  as  can  be  is,  it  seems,  sufficient,  and  so  the  party 
.,  can  obey  the  award  without  being  guilty  of  a  trespass. (//)  But  if 
L  -J  *the  payment  is  to  be  on  the  land  of  a  stranger,  or  at  the  house,  and 
the  owner  of  the  house  has  the  adjacent  land,  so  that  the  party  cannot  go 

(z)  Bradscy  v.  Clyston,  Cm.  Car.  541  ;  S.  C.  Bac.  Ab.  Arb.  E.  4,  Anon.  March.  18. 
(«)  Beckett  v.  Taylor,  1  Mod.  9;  S.  C.  2  Keb.  546.  554. 
(A)  Coote  v.  Pooly,  Rollc,  Ab.  Arb.  E.  7,  p.  247. 
(c    Anon.  F.  Moore,  3  pi.  1  1. 

(d)  Bac.  Ab.  Arb.  B.  4  ;  Rollc,  Ab.  Arb.  F.  3,  4,  pp.  248,  249. 

(e)  Com.  Dig.  Arb.  E.  13  ;  Rollc,  Ab.  Arb.  F.  7,  p.  249. 

(/)  Shelf  V.  Baily,  1  Com.  Rep.  183  ;  Bacon  v.  Dubarry,  1  Ld.  Raym.  246;  Cayhill  r. 
Fitzgerald,  1  Wils.  28.  58;  Adams  v.  Stalham,  2  Lev.  235;  Browne  v.  Mcvcrcll,  Dyer, 
216,  b.  (#")  Turner  v.  Swaineon,  1  M  &.  VV.  572. 

(A)  Lynscy  v.  Aston,  Rollc,  Ab.  Arb.  E.  2,  p.  247  ;  S.  C.  2  Bulst.  38  ;  Anon.  1  Keb.  92 ; 
Bac.  Ab.  Arb.  E.  4. 
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there  without  committing  a  trespass,  the  direction  is  void.(z')  In  an  old 
case,  where  money  was  awarded  to  be  paid  in  the  bishop's  palace,  it  was 
held  a  good  award,  for  it  was  said  a  license  would  be  intended,  especially  as 
in  the  particular  case  the  bishop  himself  made  the  award. (/c) 

Where  the  arbitrator  ordered  some  bankers,  parties  to  the  reference,  to 
pay  to  the  other  party,  the  defendant,  out  of  funds  in  their  hands  belonging 
to  a  firm  of  which  the  defendant  was  a  member,  a  certain  sum,  stated  to  be 
the  amount  of  a  debt  due  to  the  defendant  from  his  partners,  these  latter  not 
being  partners  to  the  submission,  the  direction  was  held  invalid. (/) 

Under  the  power  to  say  what  should  be  done,  an  arbitrator  must  be  cau- 
tious in  directing  a  party  to  do  any  thing  to  property  in  which  strangers 
are  interested. 

Where  the  award,  under  a  clause  empowering  the  arbitrator  to  direct 
what  should  be  done,  ordered  a  party  to  put  up  a  stile  and  footbridge  on 
land  which  appeared  by  the  affidavits  to  belong  to  a  stranger,  the  court  set 
the  award  aside  so  far  as  regarded  that  provision  ;  although  it  was  sworn 
that  no  doubt  the  owner  of  the  land  would  have  granted  permission  to  enter 
it  for  that  purpose  ;  Parke,  B.,  adding,  however,  that  in  his  opinion  the 
award  would  have  been  sufficient  if  the  terms  had  been  conditional,  namely, 
to  do  the  acts  required,  provided  the  owners  and  occupiers  of  the  land 
should  consent. (m) 

When  a  reversioner  complains  of  an  injury  to  his  house,  though  the  arbi- 
trator under  the  clause  in  question  cannot  order  the  parties  to  do  any  thing 
to  the  house,  without,  it  seems,  being  liable  himself  to  an  action  of  trespass 
if  his  orders  be  obeyed,  when  the  tenant  of  the  injured  ^premises  is  r$4qi-[ 
no  party  to  the  reference,  yet  he  may  (and  if  the  submission  be  com-  L  J 
pulsory  it  seems  he  should)  direct  the  defendant  to  do  some  act  to  remove 
the  grievance,  conditionally,  if  the  consent  of  the  tenant  can  be  obtained,  or 
at  all  events  at  the  end  of  the  term,  or  he  may  order  some  compensation  to 
the  plaintiff  in  respect  of  the  continuance  of  the  injury. (n) 

Under  a  like  power,  where  the  arbitrator  ordered  the  defendants,  who 
were  lessees  of  a  water-mill,  to  make  a  tumbling  bay  on  the  land  in  their 
tenancy  for  the  discharge  of  the  water  injuring  the  plaintiff's  land;  the 
court  held,  that  if  the  defendants  had  been  seised  in  fee  of  the  land  the 
direction  in  the  award  would  have  been  perfectly  good,  but  that  the  power 
given  to  the  arbitrator  to  determine  what  he  should  think  fit  to  be  done  must 
be  confined  to  reasonable  acts,  and  that  as  the  making  a  tumbling  bay  on 
the  land  held  by  them  as  tenants  would  render  them  liable  to  be  sued  by 
their  landlord  for  waste,  the  award  was  void  as  to  that  direction,  but  good 
as  to  the  rest.(o) 

Though  to  direct  a  party  to  meddle  with  property,  with  which  he  has  no 
right  to  interfere,  is  an  excess  of  authority,  yet  where  an  award  ordered  the 
defendant  to  remove  from  a  river  certain  hatches,  two  of  which  were  the 
defendant's  own  property,  while  in  the  third  he  had  only  a  share,  and  also 
further  provided  that  the  directions  in  the  award  should  refer  only  to  such 

(i)  Tavcrner  v.  Skinglcy,  Rolle,  Ab.  Arb.  E.  3,  p.  247. 

(k)  Horton  v.  Benson,  Freem.  204.  (I)  Ingram  v.  Milncs,  8  East,  444. 

(m)  Turner  v.  Swainson,  1  JV1.  &  W.  579. 

(n)  Angus  v.  Redford,  2  Dowl.  N.  S.  735  ;  S.  C.  11  M.  &  W.  69. 

(o)  Alder  v.  Savill,  5  Taunt.  453. 
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interest  as  the  defendant  should  have  in  the  hatches,  the  court  enforced  the 
award  by  attachment,  saying,  that  though  the  direction  as  to  the  hatch  in 
which  the  defendant  had  only  a  share  might  be  nugatory,  the  award  as  to 
the  hatches  of  which  the  defendant  was  sole  owner  was  to  be  obeyed. (p) 

Whenever  an  arbitrator  embodies  in  his  award  a  direction  as  to  anything 
to  be  done  by  a  stranger  to  the  submission,  or  affecting  the  property  of  a 
stranger,  which  prima  facie  would  appear  to  be  exceeding  his  authority,  he 
rxian->  1S  *recommended  to  state  on  the  face  of  the  award  sufficient  facts  to 
L  J  enable  the  court  to  see  that  he  is  justified  in  giving  such  directions. 
Where  an  arbitrator  awarded  that  the  defendants  had  no  title  to  a  certain 
roadway,  but  that  they  should  have  and  enjoy  another  road  which  ran  in  a 
different  direction,  (not  saying  over  whose  land,)  the  court  held  the  award 
bad,  as  it  did  not  appear  by  the  award  that  the  defendants  had  any  legal 
title  to  the  road  granted  them,  the  award  not  stating  that  the  ground  of  the 
road  belonged  to  either  of  the  parties. (y) 


[*433]  CHAPTER   IX. 

THE  PERSONAL  INTERESTS  OF  THE  ARBITRATOR. 

The  preceding  chapters  of  this  part  having  been  devoted  to  a  full  expo- 
sition of  the  arbitrator's  power  and  duty  in  deciding  as  judge  between  the 
parties,  this,  the  concluding  chapter,  is  dedicated  to  a  consideration  of  his 
personal  interests. 

Section  one  treats  of  the  remuneration  to  which  he  is  entitled  for  his 
services,  and  the  means  at  his  disposal  for  insuring  payment. 

The  second  section  points  out  his  liability  at  law  forextortionate  demands, 
for  corruption,  or  improper  directions  in  his  award,  and  his  duty  in  respect 
of  money  or  chattels  deposited  in  his  hands  to  abide  the  event  of  his  deci- 
sion. 

His  liability  in  equity  to  costs  for  misconduct  forms  the  subject  of  the 
third  section. 

The  fourth  remarks  on  his  position,  when  called  as  a  witness  ;  and  after 
discussing  the  propriety  of  his  making  out  of  court  voluntary  statements  or 
affidavits  respecting  his  award  at  the  request  of  a  party,  winds  up  the  whole 
with  noting  the  distinction  in  this  respect,  which  the  etiquette  of  the  bar 
often  makes  between  a  lay  and  a  legal  arbitrator. 

(p)  Doddington  v.  Bailward,  7  Dowl.  640. 

(</)  Harris  v.  Curnow,  2  Cliitt.  594.  Sec  Turner  v.  Swainson,  1  M.  &  W.  572.  Sem- 
blc  contra. 
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SECTION  I.  [*434] 

OF    THE    ARBITRATOR'S    RIGHT    TO    REMUNERATION. 

Though  the  cases  are  not  quite  agreed  on  the  subject,  it  seems  the  better 
opinion  that  the  appointment  of  an  arbitrator  is  not  of  such  a  nature  as  to 
raise  an  implied  promise  to  pay  him  a  reasonable  compensation  for  his  ser- 
vices.(a) 

His  remuneration,  it  is  said,  like  that  of  a  physician  or  barrister,  is  to  be 
left  to  the  option  of  his  employers,  and  cannot  be  enforced  by  action. 

Where,  however,  there  is  an  express  promise  to  pay,  he  may  maintain 
an  action  ;  for  the  taking  upon  himself  the  burthen  of  the  reference  is  quite 
a  sufficient  consideration. (6) 

According  to  Eyre,  C.  J.,  the  court  will  give  the  arbitrator  a  remedy  for 
his  fees  by  attachment  against  the  party  or  parties  whom  the  award  directs 
to  pay  them,  on  the  ground  that  the  party  who  is  bound  by  the  rule  of  court 
to  obey  the  award,  is  consequently  bound  to  pay  the  costs  of  the  award  pur- 
suant to  its  directions. (c) 

In  a  more  recent  instance,  however,  where  an  award  was  taken  up  by 
one  party,  and  all  the  costs  paid  to  two  out  of  the  three  arbitrators,  the 
court  refused  to  grant  the  third  arbitrator  a  rule,  calling  on  the  parties  to 
pay  him  such  sum  as  should  be  found  on  taxation  due  as  a  compensa- 
tion for  his  services.  It  was  urged  that  the  arbitrator  became  a  party  to  the 
rule  of  court,  which,  taken  with  the  award,  amounted  to  an  express  promise 
by  the  party  to  pay  the  costs  of  the  award.  But  it  was  answered  that  the 
whole  costs  had  been  paid  pursuant  to  the  award,  and  that  the  remedy,  if 
any,  of  the  *third  arbitrator,  was  against  the  other  two,  who  had  r*4QKi 
received  the  amount.  In  refusing  the  rule,  Taunton,  J.,  expressed  L  -* 
his  disapprobation  of  the  opinion  above  cited  of  Eyre,  C.  J.((/) 

There  does  not  seem  to  be  any  recorded  instance  of  an  attachment  being 
granted  to  enforce  the  arbitrator's  claim. 

It  is  usual  therefore,  for  an  arbitrator  to  settle  for  himself  what  he  con- 
siders a  proper  remuneration  for  his  trouble.  He  ought  not  in  general,  as 
we  have  before  observed,  to  state  the  sum  in  the  award  ;(e)  but  on  giving 
notice  to  the  parties  that  the  award  is  ready  for  delivery,  it  is  advisable  to 
notify  also  to  them  the  amount  of  his  charges,  in  order  that  the  party  who 
comes  to  take  up  the  award  may  be  prepared  to  pay  them.  As  the  reten- 
tion of  the  award  is  the  only  security  on  which  the  arbitrator  can  rely  for 
the  satisfaction  of  his  claim,  the  practice  commonly  prevails  not  to  deliver 
the  award  up  to  the  party  demanding  it  until  he  has  paid  the  arbitrator's 
charges.  This  mode  of  securing  payment  has  been  sanctioned  by  judicial 
approbation,  even  where  the  party  who  takes  up  the  award  is  not  by  the 
terms  of  its  provisions  to  be  the  party  ultimately  liable  to  them  ;  since  the 

(a)  Virany  v.  Warne,  4  Esp  46.  See  Swinford  v.  Burn,Gow.  N.  P.  5  contra ;  Burroughes 
v.  Clarke,  1  Dowl.  48. 

(6)  Hoggins  v.  Gordon,  3  Q.  B.  466 ;  Hardress  v.  Prowd,  Sty.  465. 

(c)  Hicks  v.  Richardson,  1  B.  &  P.  93.         (d)  Burroughes  v.  Clarke,  1  Dowl.  48. 

(e)  See  P.  2,  ch.  7,  s.  1,  d.  3,  p.  373,  as  to  awarding  costs  of  award. 
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party  paying  in  the  first  instance  may  redress  himself  by  attachment,  and 
recover  from  his  opponent  all  the  costs  of  the  award  that  its  directions 
impose  upon  the  latter. (/) 


[*436]  ^SECTION  II. 

OF    THE    LIABILITY    OF     THE    ARBITRATOR    AT    LAW. 

I.  Liability  in  respect  of  fees.'] — The  courts,  till  very  recently,  seem 
to  have  assumed  that  the  amount  charged  for  fees  by  the  arbitrator, 
might  be  reviewed  by  them  as  against  the  arbitrator.  As  between 
party  and  party  it  is  clear  the  arbitrator's  charges  will  be  taxed,  and,  if 
excessive,  reduced  ;(«)  but  it  seems  to  have  been  taken  for  granted  that 
the  arbitrator  could  be  compelled  to  deliver  up  the  award  on  payment  of 
the  reduced  amount.  For  example,  it  was  held  in  one  case,  with  reference 
to  the  question  when  the  time  for  setting  aside  the  award  commenced, 
where  the  arbitrator's  claim  was  alleged  to  be  exorbitant,  that  the  award  was 
not  be  considered  published  until  the  arbitrator's  charges  had  been  taxed 
by  the  officer  of  the  court,  on  the  ground  that  it  could  not  be  considered  to 
be  ready  when  it  was  only  to  be  had  on  submitting  to  a  wrongful  demand. (i) 
This  ruling  assumes  that  after  taxation  the  arbitrator  could  be  forced  to 
deliver  the  award  up  on  tender  of  the  sum  found  reasonable  by  the  Master. 
It  is  true  the  decision  as  to  the  time  of  publication  has  been  overruled,  but 
not  on  the  ground  of  any  mistake  in  the  power  of  the  court  over  an  arbi- 
trator.(c) 

How  far  the  arbitrator  is  liable  to  an  action  for  wrongfully  withholding 
the  award,  if  he  refuse  to  deliver  it  up  except  on  payment  of  an  extortion- 
ate fee,  does  not  seem  to  have  been  decided  in  any  case ;  but  it  is  now  clear 
that  the  courts  have  no  power  to  issue  an  attachment  against  him  on  the 
ground  of  such  refusal. (rf) 
^  .,  *On  one  occasion,  indeed,  the  court  granted  a  rule  nisi,  calling  on 
L  J  an  arbitrator  to  refund  the  difference  between  the  sum  he  obtained 
from  the  party  before  he  delivered  up  the  award,  and  the  amount  of  fees, 
allowed  to  be  proper  on  taxation  ;  and  though  they  refused  to  make  the 
rule  absolute,  it  was  not  on  any  ground  of  want  of  jurisdiction,  but  on  the 
ground  of  the  lapse  of  time,  and  the  death  of  the  attorney  who  could  have 
explained  the  circumstances. (e) 

But  it  has  been  recently  determined  that  there  is  no  summary  jurisdic- 
tion in  the  court  over  an  arbitrator.  And  where  an  arbitrator  refused  to 
deliver  the  award  up,  except  on  the  payment  of  an  exorbitant  fee,  and  thus 

(  f)  Hicks  v.  Richardson,  1  B.  &  P.  93  ;  Stokes  v.  Lewis,  2  Smith,  12. 

(o)  Brazier  v.  Bryant,  2  Dowl.  000.     Sec  ante,  P.  2,  ch.  7,  s.  1,  dd.  1,  3,  pp.  370.  373. 

(b)  Musselbrook  v.  Dunkin,  9  Bing.  G05. 

(c)  Macarthut  v.  Campbell,  5  1$.  &  Ad.  518  ;  Brooke  v.  Mitchell,  GM.&W.473; 
Moore  v.  Darley,  1  C.  B.  445 ;  Brazier  v.  Bryant,  2  Dowl.  600. 

(<1)  Donetl  v'.  Gingell,  2  M.  &  G.  870  ;  note  H7:2. 

(e)  Brazier  v.  Bryant,  2  Dowl.  757 ;  S.  C.  3  M.  &,  Sc.  844. 
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compelled  the  party  to  pay  it,  as  he  did  under  protest,  the  court,  on  the 
ground  of  want  of  jurisdiction  over  the  arbitrator,  refused  an  application 
for  an  attachment  to  force  him  to  refund  the  amount  found  on  taxation  to 
be  an  excess. (A 

The  remedy,  if  any,  to  recover  the  sum  overpaid,  seems  to  be  by 
action  for  money  had  and  received. (g) 

In  a  case  where  the  award  was  set  aside  for  a  gross  mistake  of  the  arbi- 
trator, a  suggestion  was  thrown  out  by  Tindal,  C.  J.,  whether,  as  the  con- 
sideration seemed  to  have  failed  for  which  the  money  expended  in  taking 
up  the  award  was  paid,  the  amount  could  be  recovered  from  the  arbitra- 
tor. He,  however,  expressly  guarded  himself  against  being  supposed  to  give 
an  opinion  on  the  point. [hj 

Under  a  statute  of  the  time  of  James  l-,(i)  on  a  reference  of  a  cause  by 
any  court,  a  penalty  of  a  forfeiture  of  £100,  and  loss  of  his  place  in  the 
court,  is  imposed  on  the  referee  who  should  take  any  money  for  making 
his  report  or  certificate. 

This  seems  to  apply  only  to  officers  of  the  court  acting  in  discharge  of 
their  official  duties. 

•II.  Liability  in  respect  of  the  award."] — An  action,  it  is  said,  ^  , 
may  be  maintained  against  an  arbitrator  for  making  a  corrupt  or  L  -1 
partial  award. (k\ 

On  a  motion  to  set  aside  an  award  in  the  time  of  Holt,  C.  J.,  the  Court 
of  Queen's  Bench,  though  in  opposition  to  that  learned  judge's  opinion,  who 
stated  it  to  be  contrary  to  all  practice,  ordered  some  arbitrators,  who  were 
accused  of  mismanagement  and  refusing  to  hear  the  defendant's  case,  to 
attend  and  be  examined,  saying  that  they  deserved  to  be  punished.  The 
examination  was  made  in  court  by  affidavit  as  to  all  their  proceedings,  and 
it  is  stated  great  mismanagement  appeared.  It  is  not,  however,  reported 
whether  anything  was  done  to  them  in  consequence. (/) 

If  an  arbitrator  or  umpire,  after  making  and  subscribing  the  declaration 
required  by  "The  Lands  Clauses  Consolidation  Act,  1845, ''(m)  and  "The 
Railways  Clauses  Consolidation  Act,  l£45,"(n)  that  he  will  faithfully  and 
honestly,  and  to  the  best  of  his  skill,  and  ability,  hear  and  determine  the 
matters  referred  to  him,  "shall  wilfully  act  contrary  thereto,  he  shall  be 
guilty  of  a  misdemeanor." 

Although  there  be  no  misconduct,  an  arbitrator  may,  it  seems,  sometimes 
render  himself  liable  by  the  directions  of  his  award.  Thus,  on  the  refer- 
ence of  an  action  by  a  landlord  against  a  stranger  for  an  injury  to  his 
reversion,  the  arbitrator,  it  is  said,  will  be  guilty  of  a  trespass,  if,  when  the 
tenant  is  no  party  to  the  submission,  he,  without  the  latter's  consent,  order 
anything  to  be  done  to  the  demised  premises,  and  the  party  ordered  carry 
out  the  directions  of  the  award. (o) 

(/)  Dossett  v.  Gingcll,  2  M.  &  G.  870. 

(#)  Dossett  v.  Gingell,2  M.  &  G.  870;  note,  872. 

(//)  Hall  &  Hinds,  In  re,  2  M.  &,  G.  847. 

(i)  1  James  I.  c.  10.     See  the  Appendix  of  Statutes. 

(k)  Wills  v.  Maccarmick,  2  Wife.  148.  (I)  Morris  v.  Reynolds,  2  Ld.  Raym.  857. 

(m)  8  &  9  Vic.  c.  18,  s.  33.     See  the  Appendix  of  Statutes. 

(n)   8  &  9  Vict.  c.  20,  s.  134.     See  the  Appendix  of  Statutes. 

(o)  Angus  v.  Redford,  11  M.  &  W.  C9  ;  S.  C.  2  Dowl.  N.  S.  735. 
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If  the  arbitrator  appoint  a  person  as  receiver  to  receive  the  debts  due  to 
a  firm  respecting  whose  interests  he  is  empowered  to  award,  it  is  possible 

.  „-,  the  arbitrator  may  incur  *a  liability  incase  the  receiver  so  appointed 
L         -J  becomes  insolvent. (p) 

III.  Liability  of  the  arbitrator  when  a  stakeholder. ~\ — It  is  not  uncommon 
for  a  sum  of  money  or  a  chattel  in  dispute  to  be  deposited  in  the  arbitrator's 
hands  to  abide  the  event  of  the  award.  After  depositing  it,  a  party  cannot 
divest  it  out  of  the  arbitrator's  custody,  since  the  latter  being  a  stakeholder 
has  an  authority  coupled  with  an  interest  which  cannot  be  revoked,  and  he 
is  perfectly  justified  in  detaining  it  until  he  has  decided  the  question  of  title. 
Each  party  making  claims  before  him  has  an  interest  in  the  fund  or 
chattel  dependant  on  the  contingency  of  the  award  being  wholly  or  partially 
made  in  his  favour,  and  if  the  party  depositing  it  afterwards  become  bank- 
rupt, such  contingent  interest  is  all  that  passes  to  his  assignees. (q\ 

On  a  fiat  issuing  after  a  deposit  of  money  nice  questions  often  arise  respect- 
ing the  conflicting  rights  of  the  assignees  and  of  the  party  to  whom  the 
award  decrees  it;  therefore  if  the  arbitrator  have  not  paid  the  sum  over, 
when  adverse  claims  are  made  upon  him,  he  should  in  prudence,  for  secu- 
rity's sake,  apply  to  the  court  under  the  Interpleader  Act.(r)  In  a  recent 
instance,  the  court  ordered  that  the  arbitrator,  who  had  made  his  award, 
should,  after  deducting  the  costs  to  which  he  had  been  put,  to  be  taxed  by 
the  Master,  pay  the  residue  into  court,  and  thereon  be  discharged,  the  costs 
to  be  ultimately  paid  by  the  claimant  who  should  be  unsuccessful  in  the 
issue  directed  to  be  tried. (s) 

In  a  case  decided  on  the  old  bankrupt  law  before  the  2  &  3  Vict.  c.  29, 
when  the  title  of  the  assignees  had  relation  back  to  the  act  of  bankruptcy, 
it  was  held  that  they  had  no  right  to  recover  from  an  arbitrator  a  sum  of 
money  deposited  in  his  hands  by  the  bankrupt,  (after  a  secret  act  of  bank- 
r*440~l  ruptcy,)  *wilh  the  consent  of  a  creditor  who  had  made  a  claim  on 
«-  -■  it,  the  arbitrator  being  appointed  to  ascertain  the  amount  of  the  claim 
and  to  pay  that  amount  to  the  creditor;  it  being  proved  that  the  arbitrator 
had  kept  the  sum  distinct  from  his  own  money,  and  after  ascertaining  the 
amount  of  the  claim,  had  paid  it  over  to  the  creditor  without  any  notice  of 
the  act  of  bankruptcy.  The  assignees  were  held  entitled  to  the  balance 
remaining  in  the  arbitrator's  hands  after  paying  the  debt,  but  as  to  the  por- 
tion paid  over  the  arbitrator  was  looked  upon  as  a  mere  channel  of  convey- 
ance, and  therefore  not  liable. (/) 

If  on  the  trial  of  an  action  of  trespass  or  trover  respecting  a  personal 
chattel,  in  which  the  defendant  justifies,  by  alleging  title  to  the  property,  a 
verdict  be  taken  for  the  plaintiff  with  damages  the  full  value  of  the  article, 
subject  to  a  reference  to  an  arbitrator,  who  is  to  decide  the  question  of 
ownership,  and  in  whose  hands  the  chattel  is  deposited  until  the  award  is 
made  ;  and  it  is  agreed  that  if  he  award  for  the  plaintiff  the  verdict  shall 
stand  as  it  is,  but  if  for  the  defendant  that'  then  a  verdict  shall  be  entered 
for  the  latter;  and  the  award  find  that  the  property  was  the  plaintiff's,  the 

(p)  Lin  good  v.  Eade,  2  Aik.  501. 

(V)  Taylor  v.  Marling,  2  M.  &  G.  55;  Gunton  v.  Nurse,  5  Moore,  259. 

(r)   I  &  2  VV.  IV.  c.  58.  («)  Taylor  v.  Marling,  2M.&G,  55. 

(t)  Tope  v.  llockin,  7  B.  &.  C.  101. 
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arbitrator,  if  the  submission  do  not  point  out  what  is  to  be  done  with  the 
deposit,  should  not  deliver  it  to  the  plaintiff",  (for  he  cannot  be  entitled  both 
to  the  thing  itself  and  to  the  full  compensation  in  damages  which  the  ver- 
dict gives  him,)  nor  should  he  part  with  it  to  the  defendant  until  the  verdict 
for  the  plaintiff"  has  been  satisfied.  But  after  payment  of  the  damages  he 
should  hand  it  over  to  the  defendant ;  for  the  effect  of  the  verdict  in  law  is, 
that  by  the  payment  the  plaintiff's  right  of  property  is  barred,  and  the  pro- 
perly is  vested  in  the  defendant. (w) 

If  the  defendant  have  relied  on  the  title  of  another,  a  stranger  to  the 
action,  who,  though  not  a  party  to  the  submission,  in  fact  assented  to  the 
reference  and  the  deposit  of  the  article,  the  stranger  has  no  right  whatever 
to  demand  it  *from  the  arbitrator,  for  the  award  concludes  him  from  r#r*-t-\ 
saying  that  the  original  property  was  not  the  plaintiff's,  and  the  L  -" 
defendant,  the  party  who  is  liable  to  the  damages,  is  alone  justified  in  claim- 
ing the  goods. (.r) 

In  the  case  of  a  verdict  of  a  jury,  it  is  to  be  observed  that  this  principle 
of  law  applies  only  where  the  damages  are  estimated  on  the  footing  of  the  full 
value  of  the  thing  deposited  ;(y)  it  is  presumed,  therefore,  that  a  like  dis- 
tinction should  be  made  on  a  reference. 

If,  after  the  decision  is  made,  the  unsuccessful  party,  notwithstanding  the 
award,  demand  the  property,  and  the  arbitrator  refuse  to  deliver  it  to  him  ; 
such  refusal  is  perfectly  justifiable,  as  it  is  in  effect  saying,  « I  cannot 
deliver  it  to  you  because  I  have  awarded  that  it  does  not  belong  to  you  ;" 
and  it  does  not  amount  to  an  unlawful  conversion  for  which  an  action  of 
trover  can  be  sustained. (z) 


SECTION  III. 


OF    THE    LIABILITY    OF   THE    ARBITRATOR    IN    EQUITY. 

We  now  proceed  to  consider  how  far  the  arbitrator  may  be  made  liable  in 
equity  as  a  defendant  on  a  bill  brought  to  set  aside  the  award. 

As  the  plaintiff  must  by  his  bill  show  some  claim  of  interest  in  the  defen- 
dants in  the  subject  of  the  suit  which  can  make  them  liable  to  the  plaintiff's 
demands,  the  arbitrator,  *if  he  be  made  a  party  to  a  bill  filed  to  r^Al9~, 
impeach  the  award,  may  in  general  demur  to  the  whole  bill,  as  well  L  J 
to  discovery  as  to  relief.(a) 

If  the  award  be  impeachable  for  mistake  or  miscalculation,  however  pal- 
pable, the  bill,  to  have  it  rectified,  should  be  brought  only  against  the  party 
in  whose  favour  the  award  is  made,  and  not  against  the  arbitrator.(6) 

(u)  Gunton  v.   Nurse,  5  Moore,  259 ;  Cooper  v.  Shepherd,  3  C.  B.  2G6 ;  Adams  v. 
Broughton,  2  Stra.  1078;  S.  C.  Andr.  18. 
(x)  Gunton  v.  Nurse,  5  Moore,  259. 

(y)  Lacon  v.  Barnard,  Cro.  Car.  35  ;  Holmes  v.  Wilson,  10  A.  &  E.  511,  note, 
(z)  Gunton  v.  Nurse,  5  Moore,  259. 
(a)  Steward  v.  E.  I.  Company,  2  Vem.  380.  (6)  Anon.  3  Atk.  644. 
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It  is  reported  that  in  one  instance  where  an  arbitrator  accepted  the  office 
on  the  proviso  that  the  parties  would  enter  into  a  rule  not  to  bring  a  bill  in 
equity,  and  the  party  against  whom  the  award  was  made  nevertheless  made 
the  arbitrator  a  defendant  to  a  bill  charging  corruption  and  partiality,  Lord 
Chancellor  King,  on  motion  by  the  arbitrator,  directed  that  his  name  should 
be  struck  out  from  being  a  party  to  the  cause. (c) 

In  some  cases,  however,  where  the  award  has  been  assailed  on  the 
ground  of  misconduct  in  the  arbitrators,  and  they  have  been  made  parties 
to  the  suit,  the  court  has  gone  so  far  as  to  order  them  to  pay  the  costs. (d) 
And  in  such  instances  Lord  Redesdale  considers  that  a  demurrer  to  the  bill 
would  not  have  been  allowed. (e) 

In  Lord  Lonsdale  v.  Littledale,(/)  a  demurrer  by  an  arbitrator  to  a  bill 
of  this  nature  was  in  fact  overruled,  though  not  expressly  upon  the  ground 
of  the  propriety  of  making  an  arbitrator  a  party,  but  because  the  bill 
charged  certain  specific  acts  which  showed  combination  or  collusion  between 
him  and  one  of  the  parties,  and  made  him  the  agent  for  such  party,  and 
which  the  court  therefore  thought  required  an  answer.^) 

From  the  preceding  cases  it  may  be  collected  that  arbitrators  can  only  be 
r*443l  mac^e  Part'es  to  a  suit  when  it  is  intended  *to  fix  them  with  the 
L  J  payment  of  costs  in  consequence  of  their  corrupt  or  fraudulent  be- 
haviour ;  and  in  such  cases  it  is  apprehended  that  the  bill  ought  specifi- 
cally to  pray  that  relief  against  them. (A)  No  decree  can  be  made  against 
them  for  any  thing  else  than  costs. (i) 

When  made  parties,  they  are  not  bound  to  answer  as  to  their  motives  in 
making  the  award  ;  and  they  may  plead  to  that  part  of  the  bill  in  bar  of 
such  discovery,  and  they  may  plead  the  award  in  bar,  though  it  be  defec- 
tive in  point  of  law  for  not  being  final  ;(&)  but  it  is  incumbent  upon  them 
as  upon  other  defendants,  if  they  be  charged  with  corruption  and  partiality, 
to  support  their  plea  by  an  answer  showing  themselves  incorrupt  and  impar- 
tial ;(/)  for  it  would  be  very  inequitable  to  leave  them  at  liberty  to  plead 
their  own  award  in  order  to  cover  their  own  misbehaviour. (m) 

The  answer  of  the  arbitrator  may  entitle  him  to  have  the  bill  dismissed 
as  against  him  and  to  have  his  costs  ;(n)  but  if  it  appear  on  evidence  that 
he  has  been  guilty  of  the  corruption  or  collusion  charged,  we  have  previ- 
ously seen  that  the  penalty  attaching  to  him  in  equity  is,  that  he  may  be 
condemned  to  pay  them.(o) 

(c)  Lingood  v.  Crouchcr,  2  Atk.  394,  per  Lord  Hardwicke,  C. 

(d)  Ward  v.  Periam,  cited  in  Chicot  v.  Lequcsne,  2  Ves.  Jr.  315;  Chicot  v.  Lequcsne, 
2  V.s.  Sr.  315 ;  Ld.  Lonsdale  v.  Littledale,  2  Vcs.  Jr.  451. 

(e)  Mil.  ford's  Plead,  in  Chance.  187,  5th  Ed. 

(  f)  2  Ves.  Jr.  451.  {g)  1  Daniell's  Chanc.  Pract.  by  Hcadlam,  287. 

(h)  1  Daniell's  Chanc.  Pract.  by  Hcadlam,  287. 

(z)  Steward  v.  East  India  Company,  2  Vein.  380. 

(k)  Anon.  3  Atk.  G44;   Lingood  v.  Crouchcr,  2  Atk.  395. 

(/)  1  Daniell's  Chanc.  Pract.  by  Hcadlam,  287;  Lingood  v.  Crouchcr,  2  Atk.  395. 

(wi)   Ryhott  v.  Rarrell,  2  Eden.  C.  C.  131. 

(«)  Ld.  Lonsdale  v.  Littledale,  2  Ves.  Jr.  451. 

(o)  Lingood  v.  Crouchcr,  2  Atk.  395;  Chicot  v.  Lequcsne,  2  Ves.  Sr.  315;  Ward  v. 
Periam,  cited  in  Chicot  v.  Lequcsne,  2  Vcs.  Sr.  315;  Ld.  Lonsdale  v.  Littledale,  2  Ves. 
Jr.  451. 
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*  SECTION  IV.  ['444] 


OF    TESTIMONY    BY    THE    ARBITRATOR. 

I.  The  arbitrator  called  as  a  witness.^ — Though  the  arbitrator's  whole 
power  over  the  parlies  ends  with  the  award,  yet  as  his  testitnony  respecting 
matters  connected  with  the  reference  is  often  requisite,  it  is  advisable  for 
him  carefully  to  preserve  the  notes  which  he  has  made  of  the  evidence 
taken  before  him.  Though  the  notes  are  his  own,  and  the  court  has  no 
power  to  compel  them  to  be  produced,  or  make  any  order  respecting  them 
any  more  than  with  respect  to  a  judge's  minutes, (a)  yet  he  may  require 
them  to  assist  his  memory  in  giving  an  account  of  what  took  place  before 
him. 

An  arbitrator  may  often  be  called  as  a  witness  to  give  evidence  in  the 
courts  both  of  law  and  equity  respecting  proceedings  in  the  arbitration. 
There  does  not  seem  any  privilege  attaching  to  him  in  his  judicial  charac- 
ter, whether  he  be  a  legal  or  lay  person,  entitling  him  to  refuse  his  testi- 
mony, though  it  has  been  held  that  he  may  decline  to  state  the  grounds  on 
which  he  made  his  award. 

For  where  in  an  action  on  an  award  the  defendant  called  the  arbitiator  to 
prove  the  ground  on  which  he  made  his  award,  in  order  to  show  that  he 
had  exceeded  the  limits  of  the  submission,  Mansfield,  C.  J.,  told  the  wit- 
ness that  he  need  not  be  examined  unless  he  chose,  thinking  that  an 
arbitrator  was  not,  after  making  his  award,  to  be  worried  as  a  witness.  The 
arbitrator  in  consequence  declined  to  be  examined.  On  a  motion  for  a  new 
trial,  and  cause  shown,  r,o  objection  was  made  to  this  decision. (b\ 

*In  a  more  recent  case,  where  the  award  made  no  allowance  to  _¥ .  ._-. 
the  plaintiff  in  respect  of  a  certain  guarantee,  and  the  plaintiff  filed  L  J 
a  bill  in  the  Court  of  Chancery  in  Ireland,  complaining  that  in  taking  the 
account  the  guarantee  had  been  excluded  ;  the  court  said  that  the  plaintiff 
might  have  examined  each  of  the  arbitrators,  and  asked  them  whether  they 
had  abstained  from  weighing  the  effect  of  the  guarantee,  thinking  it  beyond 
their  jurisdiction,  or  for  any -other  cause,  or  whether  they  had  taken  it  into 
their  consideration  together  with  the  other  matters  in  difference  in  coming 
to  their  conclusion  on  the  whole  case.  And  Lord  Chancellor  Hart  added, 
had  the  case  originally  come  before  him  he  should  have  directed  a  short 
inquiry  to  examine  the  arbitrators  on  that  single  point. (c) 

The  arbitrator  may  be  a  witness  to  prove  a  submission  by  parol,  to  state 
facts  relating  to  the  conduct  of  a  party  which  show  his  assent  to  be  bound 
by  the  award, ((/)  to  prove  what  matters  were  matters  in  difference  in  the 

(a)  Scougull  v.  Campbell,  1  Chitt.  283. 

(b)  Ellis  v.  Saltau,  4  C.  &  P.  3:27,  note;  Johnson  v.  Durant,  4  C.  &.  P.  327.  See  Anon. 
3  Atk.  644. 

(c)  Brophy  v.  Holmes,  2  Molloy,  1. 

(</)  Adams  v.  Bankhart,  1  C.  M.  &,  R.  681. 
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reference, (e)  and  whether  a  party  claimed  compensation  for  a  particular 

inJury  •(/) 

In  an  old  case,  where  the  award  was  general  and  purported  to  decide  all 
matters  in  d.fference,  the  court  refused  to  receive  evidence  to  contradict  the 
award,  or  to  allow  the  arbitrator  to  be  called  to  prove  that  in  respect  of  a 
claim  made  before  him  and  within  the  submission,  he  had  refused  to  award 
a  compensation. (»•) 

He  may  be  called  upon  to  prove  admissions  made  by  the  parties  in  the 
course  of  the  proceedings,  other  than  mere  admissions  made  for  the  purpose 
of  bringing  peace,  for  there  is  no  ground  why  the  statement  of  the  parties 
before  an  arbitrator  should  be  excluded,  as  they  are  not  made  in  confidence 
£.  -,  or  with  a  view  to  a  compromise,  and  the  matter  *comes  as  adversely 
L         -'  before  him  as  before  any  other  tribunal. (M 

Lord  Kenyon,  at  one  time,  made  it  a  rule  never  to  receive  evidence  of 
any  admissions  of  the  parties  whatever,  which  were  made  on  a  reference 
that  was  not  effective;  but  he  subsequently  stated  that  he  felt  he  had  carried 
the  rule  too  far,  and  that  he  should  receive  evidence  of  all  admissions  before 
an  arbitrator  which  the  defendant  would  be  obliged  to  make  in  equity,  and 
reject  none  but  such  as  were  mere  concessions  with  a  view  to  a  compro- 
mise. (£) 

In  a  subsequent  case,  the  same  learned  judge  rejected  the  evidence  of 
an  arbitrator  under  the  following  circumstances.  An  action,  brought  by  a 
master  against  his  servant  for  money  had  and  received,  coming  on  to  be 
tried,  the  servant  offered  to  suffer  a  verdict  against  himself,  provided  his 
master  would  produce  his  books  before  an  arbitrator,  and  it  did  not  appear 
by  the  master's  cheques  and  entries  that  the  servant  had  fully  accounted.  A 
verdict  was  accordingly  taken  by  consent,  and  the  cause  referred,  with 
power  to  the  arbitrator  to  examine  the  parties  upon  oath,  and  to  compel  a 
production  of  the  books.  The  arbitrator  having  examined  the  books,  and 
the  parties  on  oath,  awarded  in  favour  of  the  servant,  who  subsequently 
brought  an  action  against  his  master  for  maliciously  holding  him  to  bail  in 
the  former  cause.  On  the  trial,  the  plaintiff's  counsel  called  for  the  books, 
and  proposed  to  examine  the  arbitrator  to  prove  his  case,  but  Lord  Kenyon 
rejected  the  evidence,  saying,  "It  seems  to  me  the  arbitrator  ought  not  to 
be  permitted  to  depose  here  as  to  what  transpired  before  him,  either  upon 
the  examination  of  the  parties  themselves,  or  on  an  inspection  of  the  books, 
upon  the  principle  that  the  parties  themselves  could  not  have  been  exam- 
ined in  the  former  cause,  nor  could  the  plaintiff  have  been  compelled  by  a 
...  judge  at  Nisi  Prius  to  *produce  his  books,  and  it  would  be  a  dan- 
L  J  gerous  thing  if  such  evidence  were  admitted  to  prove  the  arrest  in 
that  cause  to  be  malicious,  as  the  arbitrator  might  have  proceeded  to  cut  the 
knot  rather  than  to  unloose  it,  according  to  the  strict  rules  of  law,  from  a 
wish  to  do  complete  justice  between  the  parties. (Zr) 

But  where  the  plaintiff  said  to  the  clerk  of  the  defendant's  attorney,  that 

(<?)  Ravcc  v.  Farmer,  4  T.  R.  146;  Golightly  v.  Jcllicoc,  cited  in  note,  4  T.  R.  146; 
Trimingham  v.  Trimingham,  4  N.  <fc  M.  786. 

(/)  Martin  v.  Thornton,  4  Esp.  180.         (?)  Shelling  v.  Farmer,  1  Stra.  646. 

(h)  Slack  v.  Buchannan,  1  Peake,  N.  P.  C.  7;  Doe  <1.  Lloyd  v.  Evans,  3  C.  &  P.  219  ; 
Wcstlnkr  e.Collard,  Hull.  N.  P.  :2."tli,  l>.  7th  Ed.;  Gregory  v.  'Howard,  3  Est..  113. 

(i)  Slack  v.  Buchannan,  1  Peake,  N.  P.  C.  7. 

(k)  Habenhon  v.  Troby,  3  Esp.  38. 
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he  would  refer  the  question  in  dispute  to  him  as  an  arbitrator,  and  on  the 
clerk  declining  the  office,  added  a  statement  admitting  the  defendant's  set- 
off; the  court  held  that  the  statement  of  the  plaintiff  was  admissible  against 
him,  and  might  be  proved  by  the  clerk,  as  it  was  no  concession  to  buy  peace, 
although  the  clerk  added  that  the  plaintiff  desired  him  to  communicate  to 
the  defendant  what  he  had  said,  with  a  view  of  inducing  the  latter  to  agree 
to  a  compromise. (/) 

II.  Voluntary  statements  by  the  arbitrator.'] — It  is  a  question  deserving 
the  deliberate  consideration  of  the  arbitrator  in  each  particular  case,  under 
what  circumstances,  and  to  what  extent,  he  should  give  an  explanation  of 
the  grounds  of  his  award,  in  answer  to  inquiries  by  either  party,  made 
with  a  view  of  taking  proceedings  to  impeach  or  defend  it. 

We  have  before  seen  that  in  many  cases  the  courts  will  refuse  to  receive 
the  arbitrator's  statements,  in  which  event  the  explanation  would  be  merely 
useless.(m) 

But  assuming  the  statements  available  as  evidence,  and  the  arbitrator 
willing  to  answer  questions,  it  seems  advisable,  as  far  as  may  be,  if  circum- 
stances permit,  to  adopt  the  course  followed  by  some  arbitrators,  when  a 
verbal  explanation  is  sought,  of  declining  to  answer  inquiries,  unless  both 
parties  call  together  to  receive  the  explanation  ;  for  it  may  be  remarked 
that  a  verbal  ex  parte  communication  is  open  to  objections  in  some  respects  ; 
since  if  the  arbitrator  be  led  *into  conversation  with  a  party,  or  r*4>Q-. 
with  the  attorney  of  one  of  the  parties,  alone,  it  is  possible  he  may  L  -* 
do  the  absent  party  a  serious  injury  by  an  unguarded  expression,  which  a 
question  from  the  latter,  had  he  been  present,  might  have  induced  him  to 
qualify.  It  is  also  possible  that  the  result  of  the  interview  may  not  be 
exactly  and  impartially  reported.  To  prevent  misconception,  the  arbitrator, 
if  he  can,  had  better  make  all  his  communications  in  writing. 

When  the  courts  were  more  willing  than  they  now  are  to  set  aside  an 
award  for  mistake,  we  have  previously  seen  that  the  affidavits  of  the  arbi- 
trator, admitting  that  the  mistake  had  been  made  out  to  his  satisfaction,  was 
perpetually  required  by  Lord  Thurlow,  C,  before  he  annulled  the 
award,  (n) 

We  have  before  noticed  that  an  affidavit  will  not  be  received  from  an 
arbitrator  to  explain  his  intention  in  awarding  in  a  particular  manner,  the 
terms  of  the  award  being  clear. (o\ 

A  narration  of  mere  facts  concerning  the  proceedings  in  the  reference, 
stands  on  a  very  different  footing  from  an  explanation  of  the  mode  in  which 
the  arbitrator  has  performed  his  judical  functions,  and  when  no  ground  of 
etiquette  interposes,  there  seems  no  reason  why  an  arbitrator  should  not 
depose  to  them  as  well  as  any  one  else. 

Accordingly  we  find  on  motions  for  setting  aside  awards,  or  in  showing 
cause  against  such  motions,  affidavits  of  arbitrators  are  constantly  used  in 
the  courts  of  law  and  equity  to  explain  alleged  irregularities,  to  answer 

(I)  Thomson  v.  Austen,  2  D,  &  R.  358.  (m)  P.  2,  ch.  5,  s.  8,  d.  2,  p.  300. 

(«)  P.  2,  ch.  5,  s.  8.  d.  1,  p.  299.  (o)  Gordon  v.  Mitchell,  3  Moore,  241. 
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charges  of  misconduct,  to  show  under  what  circumstances  particular  meet- 
ings were  held,  and  in  what  manner  the  award  was  executed. (p) 

III.  When  the  arbitrator  is  a  barrister.^ — When  the  arbitrator  happens 
-,  to  be  a  barrister,  he  is  not  usually  expected  to  make  *an  affidavit 
L         -J  for  the  purpose  either  of  supporting  or  setting  aside  the  award. 

There  is  a  well-understood  rule  among  the  members  of  the  bar  that  they 
should  decline  to  make  affidavits  respecting  matters  in  which  they  are 
engaged  professionally  ;  in  which  capacity  they  are  considered  to  be  acting 
when  filling  the  office  of  arbitrator. (//)  The  rule  has  continually  met  with 
the  sanction  of  the  courts,  and  when  some  members  of  the  bar,  in  their 
anxiety  to  give  a  full  explanation  of  their  conduct  as  arbitrators,  have  made 
affidavits,  the  courts,  on  some  occasions,  have  expressed  their  regret  at  the 
step  they  have  taken. (r) 

Where  a  matter  had  been  referred  to  a  barrister,  and  on  showing  cause 
against  a  motion  to  set  aside  the  award,  the  counsel  proceeded  to  read  a 
copy  of  the  arbitrator's  notes,  verified  by  his  clerk  ;  the  opposing  counsel 
objected  to  his  doing  so  on  the  ground  that  it  would  be  in  substance  infring- 
ing on  the  rule  above  alluded  to.  It  was  stated  that  the  arbitrator  was 
willing  to  furnish  the  court  with  the  original  notes.  But  on  Coleridge,  J., 
saying  the  rule  laid  down  by  the  bar  was  a  very  proper  one,  and  that  it 
would  certainly  be  infringing  on  it  if  such  notes  were  to  be  received,  the 
point  was  not  further  pressed,  and  the  notes  were  not  used  in  the  argu- 
ment.^') 

The  same  ground  of  professional  etiquette  which  precludes  a  barrister 
acting  as  arbitrator  from  making  an  affidavit,  will  sometimes  induce  him  to 
decline  answering  inquiries  of  the  parties. 

In  a  recent  case  in  the  Queen's  Bench,  where  a  motion  was  made  to  set 
aside  the  award  of  an  eminent  barrister,  on  the  ground  of  irregularity  in 
examining  a  witness  of  the  defendant's,  no  one  being  present  on  behalf  of 
the  plaintiff;  the  arbitrator,  in  answer  to  a  letter  of  the  defendant's  attor- 
ney, requesting  him  to  explain  the  facts,  and  inquiring  whether  he  would 
r  ..  be  willing  to  state  on  affidavit  the  circumstances  *and  purpose  of 
L  -*  the  meeting,  wrote  as  follows  :  "  I  very  deeply  regret  that  I  cannot 
comply  with  either  of  your  requests.  I  feel  an  intense  anxiety  to  explain 
under  what  circumstances,  and  for  what  purpose,  I  saw  either  of  those  gen- 
tlemen on  the  day  you  name,  but  1  consider  it  would  be  improper  in  me  to 
give  any  such  explanation  to  any  of  the  parlies  concerned.  The  court 
have  the  power,  if  they  think  fit,  of  calling  upon  me  for  an  explanation, 
and  I  shall  be  rejoiced  if  they  will  afford  me  an  opportunity  of  giving  it, 
and  that  they  may  not  be  disappointed,  I  will  make  it  my  object  to  be  in 
court,  ready  to  give  any  information  which  may  be  called  for,  if  you  will 
let  me  know  the  day  on  which  it  is  arranged  to  dispose  of  these  rules." 
This  letter  was  brought  before  the  court  by  the  affidavit  of  the  defendant's 

(p)  Price  v.  Williams,  1  Vcs.  Jr.  .1(55  ;  Hare,  In  re,  6  Bin?.  N.  C.  158;  S.  C.  8  Dowl. 
71;  Kingwell  v.  Elliott,  7  Dowl.  di.** ;  Blundell  v.  Brettargh,  17  Vcs.  232  ;  Clcesly  v. 
Peese,  8  Moore,  524  ;  Stal worth  v.  InriB,  13  M.  &  W.  4G6. 

(q)  Dobson  v.  Groves,  <>  Q.  15.  (>37. 

(r)  Kccne  &,  Atkinson,  In  re,  Exch.  Ap.  1  fi,  1847. 

(«)  Doc  d.  Ilaxby  v.  Preston,  3  D.  &  L.  7Gb. 
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attorney.  The  court,  however,  did  not  make  any  application  to  the  arbi- 
trator to  explain,  but  on  the  evidence  contained  in  the  affidavits  before  them 
set  aside  the  award  for  the  irregularity.  In  giving  judgment,  Lord  Den- 
man,  C.  J.,  by  noticing  the  fact  that  a  special  pleader  present  at  the  meet- 
ing, though  not  professionally,  who  had  declined  to  make  an  affidavit  on 
the  ground  of  professional  etiquette,  might  with  propriety  have  given  evi- 
dence, seems,  by  his  silence  respecting  the  arbitrator's  refusal,  tacitly  to 
have  assented  to  the  correctness  of  the  course  adopted  by  that  latter  gen- 
tleman.^) 

In  one  instance  where  there  were  several  arbitrators,  all  barristers,  one  of 
whom  made  an  affidavit,  while  the  other  two,  though  declining  to  made  affi- 
davits, wrote  letters  explanatory  of  what  were  the  matters  in  difference  on 
the  reference,  Pollock,  C.  B.,  expressing  his  regret  that  the  one  should 
have  made  an  affidavit,  seemed  to  think  he  might  look  upon  the  letters  of 
the  other  arbitrators  as  good  as  affidavits,  but  Parke,  B.,  doubted  whether 
the  court  could  notice  them  at  all.(?<) 

We  have  before  seen  that  in  some  instances,  though  *rarely,  the  „  ._,-, 

i  I    4  5 1  1 

court  will  direct  an  inquiry  to  be  made  of  the  arbitrator  as  to  par-  L.         -J 

ticular  facts. (a?)     When  such  is  the  case,  the  arbitrator  should  confine   his 

answer  to  the  points  on  which  the  court  has  asked   information,  and  not  go 

into  a  general  history  of  the  case.(y) 


P  A  II  T    THE   THIRD. 


•THE  CONSEQUENCES  OF  THE  AWARD.     [*4o4] 

In  this  the  last  part,  taking  up  the  award  as  made,  our  employment  is  to 
record  its  effect,  to  illustrate  the  proper  mode  of  performing  its  requisitions, 
to  exhibit  how  it  may  be  made  available  as  a  cause  of  action,  or  means  of 
defence  at  law,  and  as  a  ground  of  proceedings  in  equity,  or  plea  in  bar  of  a 
suit  :  and  how,  after  making  the  submission  a  rule  of  court,  the  award  may 
be  enforced  by  attachment,  execution  under  the  statute  of  Victoria,  or  by 
judgment  and  execution  in  the  cause  referred. 

Having  provided  thus  for  a  valid  award,  our  attention  is  directed  to  the 
steps  that  may  be  taken  in  the  case  of  one  that  is  defective  ;  and  succeeding 

(0  Dobson  v.  Groves,  6  Q.  B.  637. 

(«)  Keene  &,  Atkinson,  In  re,  Exch.  Ap.  16,  1847.    See  P.  2,  eh.  5,  s.  8,  d.  2,  p.  303. 
(x)  See  P.  2,  ch.  5,  s.  8,  d.  3,  p.  304.  (y)  Morgan  v.  Mather,  2  Ves.  Jr.  15. 

February,  1849 22 
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chapters  make  manifest,  how,  and  for  what  cause,  an  award  may  be  sum- 
marily set  aside  on  motion  ;  the  judgment  entered  pursuant  to"  it  in  the 
cause  referred  annulled;  or  the  award  itself  impeached  inequity. 

The   consequences  which  follow  on   the   failure  of  the  reference,  are 
declared  in  the  chapter  that  concludes  the  work. 


[*455]  CHAPTER    I. 

EFFECT  OF  THE  AWARD. 

This  chapter  treats  of  the  effect  of  an  award  generally,  as  a  final  judg- 
ment in  law  and  equity  ;  it  examines  how  far  an  award  concludes  a  party 
from  subsequently  proceeding  to  enforce  a  claim  within  scope  of  the  refer- 
ence, accidentally  or  intentionally  kept  back  from  the  arbitrator's  notice;  it 
considers  the  effect  of  an  award  to  transfer  a  right  to  property  ;  it  directs 
attention  to  the  consequences  of  an  award  on  particular  subjects  and  to  par- 
ticular parties,  and  to  strangers,  and  under  the  various  kinds  of  submissions  ; 
and  it  shows  the  consequences  of  the  bankruptcy  of  a  party,  and  states  the 
operation  of  a  defective  award. 

I.  The  award  a  final  judgment  in  law  and  equity.'] — An  award  is  a  final 
and  conclusive  judgment,  as  between  the  parties,  respecting  all  the  matters 
referred  by  the  submission.  It  binds  the  rights  of  the  parties  for  all  time. (o) 
Whether  the  arbitrator  be  appointed  to  make  a  certificate  or  an  award,  his 
decision  in  each  case  is  equally  conclusive. (&) 

r^jf-f.-i       *In   equity,  on  a  submission  by  order  of  the  court,  the  award  is 
L         J  viewed  as  a  decree,  and  as  equally,  if  not  more  conclusive. (c) 

Yet  in  some  cases  the  Court  of  Chancery  will  not  allow  an  award  to  be 
made  binding  its  officers.  For  where  accounts  were  directed  to  be  taken 
by  the  Master,  and  liberty  was  by  consent  given  to  the  parties  to  submit  to 
arbitration  any  question  of  account,  the  court  gave  liberty  to  the  Master  to 
adopt  the  arbitrator's  conclusions,  but  would  not,  even  by  consent,  make  it 
compulsory  on  him  to  do  so.(r/) 

An  award  made  after  the  time  limited  for  making  it  has  expired,  when 
the  delay  has  been  occasioned  by  the  fault  of  a  party, (?)  or  after  revocation 
of  the  arbitrator's  authority  without  sufficient  grounds, (/)  has,  we  have 
seen,  in  certain  cases  an  effect  in  equity. 

When  a  verbal  award  is  valid  and  effectual  has  also  been  previously  con- 


(a)  Day  v.  Bonnin,3  Bing.  N.C.  219  ;  Bird  v.  Cooper,  4  Dowl.  148;  Bac.  Ab.  Arb.  E; 
Stonehewer  v.  Farrar, 9  Jur.  203. 

[b)  Price  v.  Trie. ,  9  Dowl.  334  ;  Williams  v.  Moulsdale,  7  M.  &  W.  134 
ir,  Travcrs  v.  Lord  Stafford,  2  Vcs.  Sr.  19  ;  Pitcher  v.  Itigby,  9  Price,  79. 

(d)  Scale  v.  Fothergill,  8  Beav,  361. 

(e)  Morse  v.  Merest,  6  Madd.  26.     See  P.  2,  cli.  3,  s.  2,  d.  4,  p.  146,  as  to  giving  further 
time  ;  Pi  3,  ch.  12,  s.  2,  enforcing  contract  in  equity. 

(  f  )  Sec  P.  2,  ch.  3,  B.  3,  d.  3,  p.  156,  as  to  refusing  injunction  against  enforcing  award. 
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sidered.(g-)     How  it  is  to  be  enforced  by  action, (/i)  and  whether  an  attach- 
ment^') will  issue  for  disobedience  to  it,  will  be  discussed  hereafter. 

An  award  under  seal  is  not  a  deed,  unless  delivered  as  a  deed,  but  is 
merely  a  writing  under  hand  and  seal.(/c) 

II.  Effect  of  a  colourable  award."] — It  seems  to  have  been  not  uncommon 
in  Scotland  for  parlies  who  had  had  matters  in  dispute  between  them,  and 
had  come  to  an  agreement  respecting  them,  to  put  that  agreement  into  the 
form  of  a*submission  and  decreet  arbitral,  for  the  purpose  of  giving  r#Af.--\ 
it  effect;  and  an  opinion  was  entertained  by  some  of  the  most  emi-  L  -* 
nent  men  at  the  Scotch  bar  that  a  decreet  arbitral  might  properly  be  used 
to  carry  an  agreement  into  execution,  and  might  be  valid  as  such,  though  so 
used.  A  transaction  of  this  nature,  however,  coming  before  the  House  of 
Lords,  it  was  there  decided  that  an  agreement  carried  out  under  colour  of  a 
submission  and  decreet  arbitral,  could  not  be  looked  upon  as  a  valid  submis- 
sion or  a  valid  decreet  arbitral. (/) 

III.  Effect  of  an  award  on  matters  in  difference  not  brought  forward.] 
— After  an  award  has  been  made,  no  action  can  be  maintained  for  any  mat- 
ter in  difference  within  the  scope  of  the  submission,  though  it  were  not  in 
fact  brought  before  the  arbitrator,  nor  can  advantage  be  taken  of  it  in  answer 
to  a  motion  for  an  attachment.  Parties,  therefore,  must  be  careful  to  bring 
forward  at  the  time  of  the  reference  every  claim  within  the  submission  on 
which  they  intend  to  insist. (m) 

As  an  award  directing  mutual  general  releases  closes  all  accounts  between 
the  parties  up  to  the  time  of  the  submission,  it  precludes  a  second  arbitrator 
on  a  subsequent  reference  of  all  matters  in  difference,  from  awarding  in 
respect  of  a  claim  which  existed  at  the  time  of  the  former  submission,  and 
might  have  been  decided  by  the  former  arbitrator,  although  in  fact  it  was 
not  considered  or  awarded  on  by  him.(n) 

On  one  occasion,  where  the  arbitrators  left  out  of  their  consideration  a 
demand  clearly  within  the  submission,  but  which  being  admitted  by  the 
opposite  party  was  wrongly  held  by  the  arbitrators  not  to  be  a  matter  in  dif- 
ference on  which  they  ought  to  adjudicate,  the  court  seemed  to  think, 
*that  supposing  the  award  were  allowed  to  stand,  there  would  be  a  ^.-q-, 
great  difficulty  in  recovering  that  debt  by  any  subsequent  proceed-  L  -1 
ing.(o) 

How  far  a  suit  will  lie  in  equity  in  respect  of  a  matter  neglected  to  be 
brought  forward,  is  not  quite  clear. [p\ 

(g)  See  P.  2,  ch.  5,  s.  1,  d.  1,  p.  236. 

(A)  Hanson  v.  Liverscdge,  2  Vent.  242;  S.  C.  Carth.  156.  See  P.  3,  ch.  3,  s.  2,  d.  1, 
pleading  parol  award. 

(i)  See  P.  3,  ch.  6,  s.  1,  d.  4. 

(A)  Brown  v.  Vawser,  4  East,  581.  See  P.  2,  ch.  5,  s.  1,  d.  4,  p.  242,  no  deed  stamp 
requisite  ;  P.  3,  ch.  3,  s.  2,  d.  1,  profert  unnecessary  in  pleading  it. 

(I)  Maule  v.  Maule,  4  Dow.363  ;  Routledge  v.  Carruthers,  4  Dow.  392. 

(m)  Dunn  v.  Murray,  9  B.  &  ('.  780 ;  Dicas  v.  Jay,  6  Bing.  519  ;  Smith  v.  Johnson,  15 
East,  213 ;  Collins  v.  Powell,  2  T.  R.  756. 

(n)  Trimingham  v.  Trimingham,  4  N.  &  M.  786. 

(0)  Robson  &  Railston,  In  re,  1  B.  &  Ad.  723.  See  P.  3,  ch.  9,  s.  3,  d.  4,  matter  omitted 
ground  for  setting  aside  award. 

(p)  Jones  v.  Bennett,  1  Bro.  P.  C.  528.  See  P.  3,  cb.9,  s.  3,  d.  7,  as  to  discovery  of  new 
matters. 
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It  has  been  said  by  an  equity  judge  in  Ireland,  that  though  an  award 
made  on  a  submission  of  all  matters  in  difference,  is  a  bar  to  any  action 
respecting  a  claim  intentionally  kept  back  on  the  reference,  yet  it  is  not  so 
if  there  have  been  a  purely  accidental  omission,  or  a  positive  refusal  by  the 
arbitrators  to  consider  the  claim,  as  not  being  within  the  submission  ;  though 
if  they  treat  it  as  within  the  submission,  and  decide, though  wrongly,  against 
its  validity,  no  action  respecting  it  can  be  maintained,  and  no  relief  can  be 
had  in  equity. (q) 

On  a  reference  of  all  matters  in  difference,  for  the  purpose  of  winding  up 
the  affairs  of  a  partnership,  and  dividing  the  capital,  an  item  in  the  account 
of  good  debts  owing  to  the  partnership  was  accidentally  omitted,  and  the 
award  was  made  on  the  basis  of  that  account,  directing  one  of  the  partners 
to  receive  the  good  debts  ;  the  court  of  equity,  to  prevent  the  omission  from 
being  prejudicial  to  the  interests  of  those  entitled  to  the  fund,  directed  the 
appointed  partner  to  account  for  what  he  had  received  of  the  good  debts 
beyond  the  amount  estimated  in  the  award. (f) 

An  award  on  a  submission  of  all  matters  in  difference,  is  no  bar  to  the 
recovery  of  a  demand  which,  though  it  existed  as  a  claim  at  the  time  of  the 
reference,  was  not  then  a  matter  in  difference. (s) 

Therefore  where  the  defendant,  owing  the  plaintiff  a  sum  of  money  for 
arrears  of  an  annuity,  gave  him  a  cognovit  for  them,  but  disputed  the  plaintiff's 
claim  to  other  sums  due  *on  a  partnership  account  between  them  ; 
L  -I  and  on  the  same  day  that  the  cognovit  was  given,  both  parties  executed 
an  agreement  of  reference  touching  the  accounts  and  all  matters  in  dispute  ; 
but  no  question  respecting  the  arrears  was  raised  before  the  arbitrators  ;  the 
court  held  the  claim  on  the  cognovit  was  not  a  matter  in  difference  at  the 
time,  and  that  the  plaintiff  was  not  precluded  by  the  award  in  his  favour,  or 
a  release  of  all  demands  in  general  terms  executed  by  him  pursuant  to  it, 
from  proceeding  to  enforce  the  cognovit. (/) 

Nothing  but  the  questions  actually  referred  are  concluded  by  an  award. 
Thus  a  reference  of  the  quantum  of  a  demand  does  not  waive  any  objection 
to  the  illegality  of  it  in  an  action  for  the  sum  awarded  due.(w)  Nor  where 
a  verdict  is  found  for  the  plaintiff,  subject  to  a  point  of  law,  and  leave  is 
reserved  to  the  defendant  to  move  to  enter  a  non  suit,  does  an  agreement  to 
refer  to  arbitration  the  amount  of  the  damages,  and  an  award  made,  waive 
the  question  of  legal  liability,  unless  the  defendant  expressly  consent  to 
abandon  it.(x) 

IV.  Effect  of  an  award  on  some  special  ma/fers.~] — The  effect  of  the 
award  on  the  cause  referred  having  already  been  incidentally  discussed, (?/) 
and  the  proceedings  in  the  action  to  judgment  and  execution  by  virtue  of 
the  award  forming  the  subject  of  asubsequent  chapter, (z)  it  is  needless  here 
to  do  more  than  to  direct  attention  to  tin-  chapters  which  treat  on  these 
heads. 

So  we  may  dispose  of  the  question  of  costs,  since  the  effect  of  the  award 

(q)  Rropby  v.  Holmes,  2  Molloy,  1.  (r)  Spencer  v.  Spencer,  2  Y.  &  J.  249. 

{8)  Ravee  v.  Farmer,  4  T.  R.  li(i;  Golightlj  v.  Jellicoe,  I  T.  R,  I  17,  n. 

(i)  Upton  v.  Upton,  I  Dowl.  400.  («)  Steers  v.  Laehley,  I  EBp.  166. 

(r  j  Oxeuliain  v.  Lemon,  2   I).  iV  I(.  461. 

(y;  See  P.  2,  cli.  6,  [>.  33G,  awarding  on  a  cause.  (z)  See  P.  3,  c!i.  8. 
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as  to  costs  generally  has  been  stated  at  length  in  the  second  part  ;(a)  and 
special  consideration  has  been  directed  to  the  consequences  which  follow 
when  the  *award  directs  payment  of  the  costs  of  the  cause, (6)  and  r#4/.ft-i 
when  the  submission  provides  that  costs  shall  abide  the  event. (c)       •-  J 

On  a  reference  by  a  husband  respecting  a  claim  to  chattels  real  or  per- 
sonal, in  right  of  his  wife,  we  have  previously  seen  that  the  award  operates 
as  a  sort  of  judgment,  and  is  a  reducing  of  them  into  possession. ((/)  When 
a  husband  has  contracted  to  sell  his  wife's  real  estate,  at  a  price  to  be  fixed 
by  arbitration,  how  far  equity  will  enforce  the  award,  is  elsewhere  consi- 
dered. (e\ 

When  the  question  referred  relates  to  transactions  clearly  illegal,  or  is 
such  as  cannot  properly  form  the  subject  of  a  reference,  the  award  is  not 
binding,  and  cannot  be  enforced. (_/") 

How  far  matters  and  proceedings  of  a  criminal  nature  fall  within  this 
prohibition,  has  been  fully  discussed  in  the  commencement  of  this  work.(g') 

V.  Effect  of  an  award  to  transfer  property.] — An  arbitrator  cannot  by 
his  award  transfer  the  right  to  an  interest  in  lands  from  one  to  another,  whe- 
ther the  submission  be  by  deed  or  not  ;(/j)  neither  can  he  make  partition  of 
land  between  tenants  in  common  by  his  award,  for  the  land  will  not  pass  by 
it,  but  he  must  direct  the  parties  to  execute  conveyances  to  each  other  of 
the  allotted  portions. (i) 

Yet  it  is  said  in  an  old  case  that  if  a  dispute  be  between  two  respecting 
the  title  to  a  lease  for  years  of  land,  and  they  submit  the  matter  to  arbitra- 
tion, and  the  arbitrator  *award  that  one  party  shall  have  the  land,  or  r*4R1  -. 
shall  have  the  term,  this  is  a  good  gift  of  the  interest  in  the  term;  L  -* 
but  if  the  award  be  that  one  shall  permit  the  other  to  enjoy  the  term,  this 
is  no  good  gift  of  the  interest  in  it.(&)  This  case,  however,  seems  in  effect 
only  to  show  that  the  award  is  conclusive  as  between  the  parties  on  a  ques- 
tion of  disputed  title,  not  that  it  has  power  to  transfer  the  right  from  one  to 
the  other. 

When  it  is  necessary  for  the  party  to  whom  the  arbitrator  has  awarded  pro- 
perty to  make  out  a  title  to  it  as  against  a  stranger  to  the  submission,  then 
it  is  clearly  seen  that  the  award  has  not  the  effect  of  a  conveyance. 

An  action  between  the  owner  of  land  and  a  party  holding  by  his  permis- 
sion, but  claiming  to  hold  as  bailiff  and  not  as  tenant,  was  referred  to  an 
arbitrator,  who  was  to  say  what  was  to  be  done  by  the  parties  respecting 
the  land.  He  awarded  that  the  holding  was  as  tenant,  that  the  tenancy 
should  cease  on  the  delivery  of  the  award,  and  that  possession  of  the  land 
should  be  delivered  up  to  the  owner  one  month  after. 

(a)  See  P.  2,  ch.  7,  p.  369,  awarding  as  to  costs. 

(b)  See  P.  2,  ch.  7,  s.  1,  d.  4,  p.  377.  (c)  See  P.  2,  ch.  7,  s.  2,  p.  37.9. 

(d)  See  P.  l,ch.  2,  s.  1,  d.  3,  p.  23. 

(e)  See  P.  1,  ch. 2,  s.  1,  d.  3,  p.  23,  husband  forced  to  procure  wife's  conveyance;  P.  3, 
ch.  4,  s.  I,  d.  2,  valuation  made  carelessly. 

(  f)  Steers  v.  Lashlcy,  6  T.  R.  61  ;  Thorp  v.  Cole,  4  Dowl.  457  ;  S.  C.  2  C.  M.  &  R,  367  ; 
S.  C.  in  error,  1  M.  &  W.  531.     See  P.  1,  ch.  1,  s.  1,  dd.  1,  3  pp.  6.  12. 
(g-)See  P.  l,ch.  1,  s.  2,  p.  14. 

(//)  Rolle,  Ab.  Arb.  A;   Marks  v.  Marriott,  1  Ld.  Raym.  114. 
(i)  Johnson  v.  Wilson,  VVilles,  248. 
(fc)  Trusloe  v.  Yewre,  Cro.  Eliz.  223 ;  2  Leon.  104. 
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On  an  issue  between  the  landlord  and  an  execution  creditor  of  the  tenant, 
whether  the  crops  growing  on  the  land  (which  had  been  seized  by  the  cre- 
ditor after  the  delivery  of  the  award,  but  before  the  month  had  expired  or 
the  landlord  taken  possession)  were  the  property  of  the  tenant  or  not,  the 
court  held  that  the  award  had  not  the  effect  of  transferring  to  the  landlord 
the  property  in  the  land,  or  in  the  growing  crops  which  would  have  passed 
with  the  land.(Z) 

Though  an  award  in  an  action  of  ejectment  determining  the  right,  and 
ordering  the  land  to  be  delivered  up  to  the  lessor  of  the  plaintiff,  was  held 
to  be  conclusive  in  favour  of  the  plaintiff's  claim,  on  a  second  action  of 
ejectment  between  the  same  parties  ;  in  giving  that  judgment  the  court,  in 
explanation  of  the  effect  of  the  award,  said  that  the  award  could  not  have 
^  -.  the  operation  of  conveying  the  land,  but  that  *there  was  no  reason 
L  -^  why  the  defendant  might  not  conclude  himself  by  agreement  from 
disputing  the  title  of  the  lessor  in  ejectment,  and  that  as  the  parties  had 
consented  that  the  award  should  be  conclusive  as  to  the  right  to  the  land, 
that  was  sufficient  to  bind  them  in  the  action  of  ejectment. (m)  Comment- 
ing on  this  case  in  the  one  previously  quoted,  Patteson,  J.,  said  the  effect  of 
the  award  here  was,  that  the  land  had  always  been  the  property  of  the 
claimant,  but  that  in  the  case  before  him  the  award  found  that  the  property 
in  the  land,  so  far  as  the  possession  during  the  term  was  concerned,  was  in 
the  tenant,  and  then  he  added,  "Is  there  any  instance  in  which  an  award 
has  been  held  to  transfer  property  ?"(«) 

The  following  case  shows  that  personal  property  cannot  be  transferred  by 
an  award. 

An  award,  ordering  that  a  tenant  should  deliver  up  to  his  landlord  on  a 
certain  day  a  stack  of  hay  left  on  the  premises  by  the  tenant,  on  the  tenant 
being  paid  or  allowed  a  certain  sum  in  satisfaction  ;  it  was  held  that  the 
property  in  the  hay  did  not  pass  to  the  landlord  on  his  tender  of  the  money 
by  mere  force  of  the  award,  against  the  consent  of  the  tenant,  who  refused 
to  accept  the  money  or  deliver  up  the  hay,  and  therefore  that  the  landlord 
could  not  maintain  trover  for  it,  but  that  his  remedy  was  on  the  award  : 
though  had  the  tenant  accepted  the  money  that  would  have  been  a  ratifica- 
tion of  the  award,  and  an  assent  to  the  transfer  of  the  property. (o) 

An  award  made  under  an  Act  of  Parliament  differing  from  an  award 
under  a  private  submission,  often  has  the  effect  of  transferring  property  of 
its  own  force  without  any  subsequent  act  of  the  parties. 

Thus,  under  the  old  general  Inclosure  Act,  stat.  41  Geo.  III.  c.  109, 
the  legal  title  to  an  allotment  of  land  is  acquired  by  the  award  of  the 
commissioners,  when  duly  executed  and  proclaimed,  without  any  con- 
veyance. 

*It  is  to  be  observed  that  by  that  Act  the  title  does  not  vest  by  the 
*■  -"  mere  allotment  of  the  land  to  the  party.  It  is  the  subsequent  award 
that  conveys  the  title. (p)  Even  where  a  local  act  gave  the  parties  power 
to  enclose  or  fence  in  their  allotments,  and  to  sell  and  convey  their  interests 
in  them  before  the  execution  of  the  award,   it  was  held  that  this  power  to 

(J)  Thorpe  v.  Eyre,  1  A.  &E.92G. 

(m)  Doe  d.  Morris  v.  Rosser,  3  Bast,  15.  (n)  Thorpe  v.  Eyre,  1  A.  &,  E.  926. 

\o)  Hunter  v.  Rice,  15  Eaet,  100. 

(p)  Farrer  v.  Hilling,  2  li.  &  A.  171  ;  Sec  1  &  2  Geo.  IV.  c.23. 
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enclose,  and  so  to  enjoy  in  severalty,  and  to  sell,  might  well  be  exercised 
without  the  legal  seisin  in  the  land,  that  there  was  nothing  to  coun- 
tervail the  effect  of  the  general  Act  above  alluded  to,  and  that  therefore 
the  legal  freehold  did  not  pass  to  the  allottee  before  the  execution  of  the 
a  ward,  (j) 

The  right  to  tithes  may  be  extinguished  by  an  award  under  a  statute 
directing  commissioners  to  set  out,  allot,  and  award  portions  of  the  waste  in 
lieu  of  tithes;  but  it  does  not,  under  this  provision,  pass  by  the  mere  allot- 
ment before  the  award  is  made.(r) 

It  may  be  noticed  that  the  legal  title  to  the  purchase-money  or  compen- 
sation-money to  be  ascertained  by  the  award  of  a  commissioner  under  an 
Inclosure  Act  is  not  complete  until  the  award  be  made.  Therefore,  if  a 
person  entitled  to  such  money  assign  away  his  interest  before  the  award  is 
made,  he  is  not  a  necessary  parly  to  a  bill  filed  by  the  assignee  for  the  reco- 
very of  the  money. (s) 

In  some  instances,  however,  the  legislature  by  the  use  of  appropriate 
words  gives  the  seisin  and  legal  estate  upon  the  allotment  only,  and  before 
the  execution  of  the  award. (£) 

Under  a  statute  which  directed  that  the  herbage  of  certain  closes  should  be 
and  remain  to  the  use  and  benefit  of  such  persons  as  the  commissioners  should 
appoint,  an  award  assigning  the  herbage  to  the  surveyors  of  the  highways 
for  a  certain  township,  and  their  successors  for  the  time  being, *was  r*.fi4-i 
held  good,  as  amounting  to  a  parliamentary  declaration  of  the  parties  L  -* 
who  were  to  hold  it ;  although  the  award  would  have  been  bad  as  a  com- 
mon law  conveyance,  since  surveyors  of  the  highways  are  not  a  corporate 
body.  The  lord  of  the  manor  in  whom  the  fee  of  the  soil  was  vested  was 
held  to  be  a  trustee  for  the  surveyors  for  the  time  being  as  to  the  her- 
bage, (w) 

IV.  Effect  of  an  award  on  the  parties  and  strangers.^ — As  an  exami- 
nation of  the  effect  of  an  award  on  parties  and  others  occupies  many  pages 
elsewhere  in  this  work,  we  must  refer  to  them  for  an  exposition  of  the  effect 
of  an  award  on  infant  parties, (a?)  on  corporations  and  corporate  property  ;(y\ 
on  parties  added  on  the  reference  of  a  cause,  and  on  those  who  have  in  fact 
become  parties  by  acquiescence  in  the  reference  ;(z)  on  agents, (a)  or  attor- 
neys,^) who  have  referred  matters  respecting  their  principals'  interests;  on 
executors,  both  when  themselves  parties  to  references  relating  to  their  testa- 
tor's estate,  and  when   only  interested  as   representing  a  deceased  party  to 

(q)  Farrer  v.  Billing,  2  B.  &  A.  171 ;  Greathead  v.  Morley,  3  M.  &  G.  139. 

(r)  Ellis  v.  Amison,  5B.&  A.  47. 

(s)  Cator  v.  The  Croydon  Canal  Company,  4  Y.  &  C.  405. 

(t)  Doe  d.  Harris  v.  Saunder,  5  A.  &  E.  G64;  Kingslcy  v.  Young,  17  Ves.  4G3;  18 
Ves.  207 ;  Doe  d.  Duke  of  Beaufort  v.  Neeld,  3  M.  &  G.  271. 

(u)  Johnson  v.  Hodgson,  8  East,  38. 

(x)  See  P.  1,  ch.  2,  s.  1,  d.  4,  p.  24;   P.  3,  ch.  4,  s.  1,  d.  2. 

(y)  Alt.  Gen.  v.  Clements,  1  Turn.  &  R.  58.  See  P.  1,  ch.  2,  s.  1,  d.  6,  p.  28 ;  P.  3,  ch. 
4,  s.  3,  d.  1,  charitable  corporations;  P.  3,  ch.  6,  s.  1,  d.  3,  attachment  against  corpora- 
tions. 

(z)  See  P.  1,  ch.  2,  s.  1,  d.  7,  p.  29;  P.  3,  ch.  4,  s.  1,  d,  2,  stranger  consenting  to 
award. 

(a)  See  P.  1,  ch.  2,  s.  2,  d,  1 ,  p.  30.  (b)  See  P.  1,  ch.  2,  s.  2,  d.  2,  p.  32. 
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the  submission  ;(e)  on  trustees, (c/)  or  assignees  of  bankrupts  and  insol- 
vents ;(e)  on  public  officers,  in  whose  name  by  statute  a  company  are  to 
sue  and  be  sued  ;(/)  and  on  those  who  are  strangers  to  the  submis- 
sion.^) 

.,  *Where  the  defendant  had  been  arrested,  a  reference  of  the  cause 
L  J  on  the  trial  (a  juror  being  withdrawn  by  consent)  was  held  not  to 
entitle  the  defendant  to  be  discharged  out  of  custody  at  the  plaintiff's  suit 
even  after  the  award  was  made  ;  since,  as  neither  the  submission  by  rule  of 
court,  nor  the  award,  made  any  provision  for  his  discharge,  the  intention  of 
the  arbitrators  seemed  to  be  that  all  things  should  remain  in  statu  quo 
until  the  award  was  performed. (A) 

In  one  instance,  where,  after  an  award  was  made,  the  plaintiff  proceeded 
in  the  cause  referred  and  obtained  a  verdict,  the  court  refused  to  set  aside 
the  verdict,  and  left  the  defendant  to  his  remedy  by  action  on  the  arbitration 
bond.(i) 

If  a  party,  pending  a  reference,  assign  his  contingent  right  under  the 
award,  and  after  an  award  in  his  favour,  receive  the  sum  awarded  from  his 
opponent,  an  action  for  money  had  and  received  will  lie  against  him  at  the 
suit  of  the  person  to  whom  he  has  assigned  his  claim  ;  and  if  the  one  who  has 
parted  with  his  interest  pay  the  arbitrator's  charges  on  taking  up  the  award, 
and  receive  from  the  party  against  whom  the  award  has  been  made,  not 
only  the  sum  awarded,  but  also  that  amount  of  the  costs  of  the  award  for 
which  the  latter  is  made  liable,  the  amount  of  the  costs  so  paid  over,  as  well 
as  the  sum  awarded,  may  be  recovered  by  the  assignee  in  the  same  action. (A) 

The  effect  of  the  award  on  the  arbitrator,  whether  it  gives  him  a  right  to 
remuneration^/)  and  what  liability  it  may  impose  on  him  in  respect  of  direc- 
tions contained  in  it, (7/2)  or  in  respect  of  money  or  chattels  deposited  with 
him  to  abide  his  decision, (n)  is  examined  in  the  concluding  chapter  of  the 
previous  part. 

VII.  Effect  of  an  award  on  a  parly  bankrupt.'] — The  validity  of  the 
-.  award  is  not  necessarily  affected  by  a  party,  after  *entering  into  the 
L  J  submission,  becoming  bankrupt  before  the  execution  of  the  award  ;(o) 
but  it  may,  nevertheless,  be  enforced  by  action, (/;)  by  attachment, (y)  by 
entering  up  judgment  and  issuing  execution  in  the  cause  referred, (r)  as  in 
other  cases. 

If,  however,  nothing  but  the  question  of  the  liability  of  a  party  to  a  debt, 
or  of  the  amount  of  a  debt  owing  by  him,  be  referred,  and  he  afterwards 

(c)  See  P.  1,  ch.  2,  s.  2,  d.  4,  p.  3G,  reference  by  executors;  P.  3,  ch.  6,  s.  1,  d.  3,  lia- 
bility to  attachment;  P.  2,  ch.  3,  s.  3,  d.  8,  p.  165,  liability  party  dying-. 

{<!)  See  I'.  1,  ch.  2,  s.  2,  d.  5.  p.  3!).  (<•)  Sec  P.  I,  ch.  2,  s.  3,  d.  1,  p.  40. 

( f)  See  P.  1,  ch.  2,  s.  2,  d.  7,  p.  39  ;  Cope  v.  Glyn,  3  B.  &  Ad.  801. 

lg)  See  P.  2,  ch.  8,  s.  4,  p.  425 ;  P.  3,  ch.  4,  s.  1,  d.  2,  liability  of  stranger  in  equity  ;  P. 
3,  eh   3,  s.  5,  d.  3,  award  as  evidence  affecting'  strangers. 

(//)  Apsley  v.  Croslcy,  Humes,  54,  (i)  Potler  v.  Day,  Pract.  Reg.  C.  P.  47. 

(k)  Smith  v.  Jonep,  1  Dowl.  N.  S.  526.         (/)  See  P.  2,  ch. !),  s.  I,  p.  434. 

(m)  See  P.  2,  ch.  9,  s.  2,  d.  2,  p.  438.  (»<)  See  P.  2.  ch.  9,  s.  2,  d.  3,  p.  439. 

(i,)  See  I'.  2,  eh.  3,  s.  3,  d.  4,  |>.  157,  revocation  by  bankrupt. 

(73)  Tayler  v.  Marling,  2  M.  &  G.  55. 

(7)  Hemsworlb  v.  Brian,  1  C.  B.  131.  Sec  P.  3,  ch.  6,  s.  3,  d.  3,  showing  cause  against 
attachment! 

(r)  Andrews  v.  Palmer,  4  B.  &,  A.  250.     Sec  P.  3,  ch.  8. 
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become  bankrupt,  and  obtain  his  certificate,  or  be  discharged  under  th 
Insolvent  Debtors'  Act,  the  fact  of  the  arbitrator  having  awarded  against  him 
cannot  preclude  him  from  claiming  the  benefit  of  the  statutes  of  Bankruptcy 
or  Insolvency,  to  relieve  himself  from  liability  in  respect  of  all  debts  from 
which,  had  there  been  no  reference,  the  statutes  would  have  protected  him. 
In  such  case  the  award  will  be  set  aside, (a)  or  if  the  bankrupt  have  been 
taken  on  an  attachment  before  he  has  obtained  his  certificate,  ho  will,  after 
obtaining  it,  be  entitled  to  be  discharged  out  of  custody. (/) 

But  if  the  award,  besides  ordering  the  payment  of  a  debt  from  which  the 
bankrupt  is  protected  by  the  certificate,  also  direct  him  to  pay  costs  from 
which  he  is  not  so  protected,  the  award  will  be  enforced  against  him  as  to 
the  costs. (?<) 

An  award  of  a  sum  certain  creates  a  debt  which  is  proveable  under  a 
commission  of  bankruptcy,  and  is  a  good  petitioning  creditor's  debt. (a:) 

When  a  party  fails  to  perform  the  award,  the  arbitration  bond  being  for- 
feited, the  penalty  becomes  a  debt  sufficient  until  the  award  be  set  aside,  as 
a  petitioning  creditor's  debt,  to  support  a  commission  of  bankruptcy.  r#,R7-| 
The  mere  filing  a  *bill  in  Chancery  to  impeach  the  award  will  not  <-  -* 
suspend  its  effect,  or  make  the  debt  insufficient. (z) 

VIII.  Effect  of  an  award  on  the  attorney'' s  lien  for  costs.'] — The  attor- 
ney of  the  plaintiff  in  the  cause  referred  has  a  lien  for  his  costs  upon  a  sum 
awarded  to  the  plaintiff  as  he  has  upon  a  sum  recovered  by  verdict  and 
judgment,  and  if,  after  notice  of  the  lien,  the  defendant  pay  the  money  to 
the  plaintiff,  instead  of  to  the  plaintiff's  attorney,  the  latter  may  compel  a 
repayment  to  himself  by  summary  application  to  the  court,  and  he  will  not 
be  prejudiced  by  a  collusive  release  from  the  plaintiff  to  the  defendant. (a) 

An  arbitrator  awarded  that  the  plaintiff  had  no  claim  on  the  defendant  in 
the  action,  but  ordered  a  third  person,  party  to  the  reference,  to  pay  the 
plaintiff  a  sum  of  money  and  the  costs  of  the  reference.  The  plaintiff  hav- 
ing subsequently  become  a  bankrupt,  his  attorney,  who  claimed  a  lien  for 
his  costs  on  the  sum  awarded,  applied  for  a  rule  calling  on  the  third  party 
to  pay  him  the  amount,  the  latter  having  declined  to  do  so,  as  the  bank- 
rupt's assignee  would  not  sanction  the  payment.  The  court  refused  the 
motion  on  the  ground  that  as  such  a  rule  would,  under  the  1  &  2  Vict.  c. 
110,  s.  18,  have  the  conclusive  effect  of  a  judgment,  it  would  not  be  granted 
unless  the  claim  were  free  from  all  doubt,  which  the  court  did  not  consider 
it  to  be  in  the  case  before  them. (6) 

If  an  uncertificated  bankrupt  bring  an  action  for  work  done  by  him  sub- 
sequent to  his  bankruptcy,  his  attorney,  if  the  action  be  referred,  has  a  lien 
for  his  costs  of  the  action  and  reference  on  the  amount  awarded  to  the  bank- 
rupt paramount  to  the  claim  of  the  assignees:  and  if  in  consequence  of  a 
claim  by  the  assignees  the  defendant  refuse  to  pay  the  amount  to  the  bank- 
rupt, and  an  action  be  commenced  in  the  bankrupt's  name  on  the  award, 

(s)  R.  v.  Bingham,  2  Tyrw.  46. 

(0  R.  v.  Davis,  9  East,317  ;  Baker's  case,  2  Stra.  1152. 

(u)  R.  v.  Davis,  9  East,  317  ;  Haswell  v.  Thorogood,  7  B.&  C.  705. 

(x)  Antratn  v.  Chaee,  15  East,  208.  (z)  Lingood,  Ex  parte,  1  Atk.  240. 

(a)  Ormerod  v.  Tate,  1  East,  464 ;  Symonds  v.  Mills,  8  Taunt.  526. 

(6)  Holcrolt  v.  Manby,  2  D.  &  L.  319. 
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r#4fiSl  l^e  defendant  may  obtain  an  *interpleader  rule  calling  on  the  assig- 
L         -^  nees  to  contest  their  right  as  against  the  attorney. (c) 

The  ninety-third  rule  of  H.  T.  2  Wm.  IV.,(rf)  which  provides  that  "  no 
set-off  of  damages  or  costs  between  parties  shall  be  allowed  to  the  prejudice 
of  the  attorney's  lien  for  costs  in  the  particular  suit  against  which  the  set-off 
is  sought,  provided,  nevertheless,  that  interlocutory  costs  in  the  same  suit, 
awarded  to  the  adverse  party,  may  be  deducted,"  is  quite  unqualified  in  its 
terms,  and  embraces  causes  referred  as  well  as  causes  which  are  pursued  to 
their  legal  result  in  court. (e) 

Previous  to  this  rule  the  practice  of  the  courts  did  not  coincide.  In  the 
Common  Pleas,  where  an  arbitrator  awarded  the  costs  of  a  nonsuit  to  be  paid 
by  the  plaintiff,  and  a  larger  sum  in  respect  of  matters  not  in  the  cause  to  be 
paid  as  a  debt  by  the  defendant,  the  plaintiff  was  held  entitled  without  mo- 
tion to  a  set-off,  without  regard  to  the  lien  of  the  defendant's  attorney.  In 
the  other  courts  the  lien  of  the  attorney  was  treated  as  paramount  to  the 
equitable  claims  of  the  parties  against  each  other. (/) 

Since  the  rule  of  H.  T.  2  Wm.  IV.  the  Court  of  Exchequer  made  abso- 
lute a  rule  for  setting  off  the  defendant's  costs  in  an  action  referred  and  found 
for  him  against  a  larger  sum  awarded  to  the  plaintiff  for  matters  out  of  the 
cause,  but  added  the  proviso  that  the  set-off  should  be  subject  to  the  lien  of 
the  plaintiff's  attorney  for  his  costs. (g) 

Where  cross  actions  were  referred  and  the  arbitrator  directed  judgment 
for  a  certain  sum  for  the  respective  plaintiffs  in  each,  the  court  refused  to 
allow  one  judgment  to  be  set  offagainst  the  other  without  first  satisfying  the 
attorney's  lien.(/«) 

r*4fion  ^"  Effect  of  an  award  under  the  various  kinds  of  subrnis- 
L  -I  sions.] — The  effect  of  an  award,  so  far  as  it  depends  on  the 
character  of  the  submission,  whether  that  be  by  parol, (i)  by  agreement 
not  capable  of  being  made  a  rule  of  court, (&)  by  agreement  under  the 
statute  of  William  the  Third, (/)  whether  it  be  made  in  a  court  of  common 
law,(ra)  or  in  a  suit  by  order  of  equity, (n)  has  been  previously  considered 
in  treating  of  the  respective  classes  of  the  submissions;  it  is  sufficient, 
therefore,  in  this  place,  merely  to  advert  to  the  respective  sections  and 
divisions  indicated  in  the  notes  for  further  information  on  this  particular. 

The  various  modes  of  obtaining  the  benefit  of  the  award  by  action  at 
law,(o)  or  suit  in  equity(/;)  founded  upon  it  ;  by  pleading  it,(q)  or  produc- 
ing it  in  evidence(r)  to  defeat  an  action  or  suit ;  by  attachment  ;(s)  by  exe- 
cution under  the  statute  of  1  &  2  Vict.  c.  110,  s.  18  ;{t)  by  judgment  and 

(c)  Jones  v.  Tumbull,  2  M.  &  W.  601.  (d)  Reported  3  B:  &  Ad.  388. 

(e)  Cowell  v.  Bettclcy,  10  Bing.  432.     See  Figes  v.  Adams,  4  Taunt.  B32. 
(/")  Figes  v.  Adams,  4  Taunt.  632.  (g-)  Caddell  v.  Smart,  4  Dowl.  760. 

(h)  Domett  v.  Ilellyer,  2  Dowl.  540. 

(»)  See  P.  1,  cli.  3,  s.  2,  d.  1,  p.  53.  (k)  See  P.  1,  eh.  3,  s.  2,  d.  2,  p.  54. 

(I)  Sec  P.  1.  ch.  3,  b.  3,  d.  1,  p.  57.  (m)  Sec  P.  I.  ch.  3,  s.  6,  dd.  4,  10,  pp.  77.  89. 

(n)  See  P.  1,  ch.  3,  b.  7,  d.  1,  p.  00.  (o)  Sec  P.  3,  ch.  3,  s.  1,  p.  4S4. 

(/>)  See  P.  3,  cli.  4,8.  1. 

(a)  See  P.  3,  cli.  3,  h.  3,  pleading  award  at  law;  P.  3,  ch.  4,  p.  2,  pleading  award  in 
equity. 

(r)  Sec  P.  3,  cli.  2,  s.  5.  (s)  Sec  P.  3,  ch.  6. 

(«)  See  P.  3,  ch.  7. 
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execution  in  the   cause  referred  ;(?<)    are  fully  considered   in  subsequent 
chapters. 

X.  Effect  of  awards  under  particular  statutes.'] — In  order  to  ascertain 
the  effect  of  an  award  made  under  a  statute,  reference  must  be  had  to  the 
particular  provisions  of  the  act  in  question  in  each  case. 

Much,  however,  has  already  incidentally  been  stated  concerning  the 
effect  of  awards  made  under  the  statutes  relating  to  Bankrupts  and  insol- 
vents,^') to  Savings'  Banks  and  Friendly  Societies, (?/)  to  Masters  and 
Workmen  in  trades  *and  manufactures,^) and  concerning  the  Lands  r*j»ft-i 
of  Ecclesiastical  and  Collegiate  Corporations, («)  and  the  expenses  L  -» 
of  the  keep  of  Prisoners  in  County  Gaols. (/>)  In  the  same  manner  allusion 
has  been  made  to  the  effect  of  the  awards  under  "The  Lands  Clauses 
Consolidation  Act,  1845,"  "The  Railways  Clauses  Consolidation  Act, 
1845,"  and  "The  Companies  Clauses  Consolidation  Act,  1845. "(c) 

The  effect  of  awards  under  Inclosure  Acts  to  give  a  title  to  lands  has 
been  recently  discussed  in  the  preceding  pages. (rf) 

XI.  Effect  of  altering  an  award.] — The  court  has  no  power  to  alter  or 
amend  the  award. (e) 

We  have  previously  seen  that  after  executing  the  award  the  arbitrator 
himself  cannot  alter  its  terms,  and  that  his  substituting  one  sum  for  another 
in  the  amount  awarded,  after  the  award  has  been  completed,  is  of  no  effect 
whatever  any  more  than  an  obliteration  or  cancellation  by  accident. (_/" )  A 
material  alteration  by  a  party  interested  in  the  award  would  probably  have 
a  much  more  serious  effect,  and  might  avoid  the   instrument  altogether. (g") 

Where  there  was  a  mistake  in  the  recital  of  the  umpirage  in  the  Chris- 
tian name  of  one  of  the  arbitrators  who  appointed  the  umpire,  an  alteration 
made  by  a  stranger  subsequently  to  the  publication  of  the  award  by  striking 
out  the  wrong  and  inserting  the  right  Christian  name,  the  court  held,  did 
not  vitiate  the  award,  but  left  it  in  the  state  in  which  it  was  *before  r#*m-,-\ 
the  alteration,  the  mistake  being  immaterial.  The  court,  however,  L  -* 
added,  that  if  the  alteration  had  been  made  in  any  material  part  it  would 
have  been  fatal. (A)  In  an  earlier  case,  however,  just  cited,  where  the 
alteration  by  the  arbitrator,  though  in  a  material  point,  was  treated  simply 
as  nugatory,  it  was  likened  to  a  spoliation  by  a  stranger,  as  if  that  were 
simply  void.(i) 

(a)  See  P.  3,  ch.  8. 

(:r)  See  P.  1,  ch.2,  s.  3,  d.  1,  p.  40;  P.  l,ch.  3,  s.  7,  d.  2,  p.  91. 

(»/)  See  P.  1,  ch.  1,  s.  1,  d.  2,  p.  10  ;  P.  1,  ch.2,  s.  3,  d.  2,  p.  42;  P.  1.  ch.  3,  s.7,  d.  8, 
p.  98. 

(2)  See  P.  1,  ch.  1,  s.  1,  d.  2,  p.  9  ;  P.  1,  ch.  2,  s.  3,  d.  5,  p.  46;  P.  1,  ch.  3,  s.  7,  d.  8,  p. 
97.  (a)  See  P.  1,  ch.  2,  s.  3,  d.  4,  p.  4G. 

(6)  See  P.  1,  ch.  2,  s.  3,  d.  G,  p.  47  ;  P.  1,  ch.  3,  s.  7,  d.  8,  p.  97. 

(c)  See  P.  1,  ch.  1,  s.  1,  d.  2,  p.  8  ;  P.  1,  ch.  2,  s.  3,  d.  3,  p.  45;  P.  1,  ch.  3,  s.  7,  d.  7,  p. 
93. 

(d)  See  d.  5,  of  this  chapter,  p.  4G2.     See  also  ante  p.  8. 

(e)  Hall  v.  Alderson,  2  Bing.  47G  ;  Wood  v.  Duncan,  7  Dowl.  91 ;  Moore  v.  Butlin,  7 
A.  &,  E.  595. 

(/)  Henfree  v.  Bromley,  6  East,  308.     See  P.  2,  ch.  3,  s.  1,  d.  3,  p.  134. 

(?)  Henfree  v.  Bromley,  6  East,  308;  Pigot's  Case,  11  Rep.  27,  a. 

Ik)  Trew  v.  Burton,  1  C.  &  M.  533.  (t)  Henfree  v.  Bromley,  6  East,  308. 


348  russell's    arbitrator. 

XH.  Effect  of  a  defective  award.] — The  second  part  of  this  work  has 
fully  treated  of  the  effect  of  an  award  which  leaves  a  matter  in  difference 
brought  before  the  arbitrator  undisposed  of,(A-)  or  which  decides  condition- 
ally^/) or  in  the  alternative,(m)  or  which  delegates  the  decision  to  another, 
or  reserves  it  for  the  future  determination  of  the  arbitrator,(n)  or  which  is 
deficient  in  certainty  and  particularity, (o)  or  which  is  repugnant  and 
inconsistent, (/))  or  which  is  founded  on  a  mistake  either  apparent  on  the 
face  of  the  award  or  not,(q)  or  which  contains  directions  which  the  arbi- 
trator has  no  power  to  order. (r) 

How  awards  open  to  any  of  the  above  objections  are  to  be  dealt  with,  to 
what  extent  they  invalidate  the  award, (s)  and  in  what  cases  defects  in  the 
award  may  be  taken  advantage  of  by  plea  or  demurrer,(2)  by  giving  them 
r#479~l  *'n  ev'^ence  m  an  action, (w)  or  by  alleging  them  as  grounds  for  a 
L  J  motion  to  set  aside  the  award, (x\  is  amply  set  forth  in  the  latter 
chapters  of  this  part. 


[*473]  CHAPTER    II. 

PERFORMANCE  OF  THE  AWARD. 

How  the  award  is  to  be  performed  forms  the  subject  of  the  present 
chapter. 

The  first  section  shows  generally  what  sort  of  performance  is  required  ; 
the  second  is  confined  to  an  examination  of  the  proper  mode  of  compliance 
with  an  award  directing  the  execution  of  a  deed,  such  as  a  conveyance  or 
a  release. 

(A)  Sec  P.  2,  ch.  5,  s.  4,  d.2,  p.  252  ;  P.  2,  ch.  6,  ss.  1,  2.  4,  5,  as  to  a  cause  ;  P.  2, 
ch.  7,  as  to  costs. 

(1)  Sec  P.  2,  ch.  5,  s.  4,  d.  8,  p.  268.  (///)  Sec  P.  2,  ch.  5,  s.  4,  d.  9 ,  p.  270. 

(n)  See  P.  2,  ch.  5,  s.  4,  dd.  10,  1 1 .  p.  271.  274. 

(o)  See  P.  2,  ch.  5,  s.  5,  p.  277  ;  P.  3,  ch.  7,  s.  1,  d.  3,  p.  373,  as  to  costs  ;  P.  2,  ch.  8,  s. 
2,  d.  3,  p.  418,  as  to  act  to  be  done. 

(  p)  See  P.  2,  ch.  5,  s.  7,  p.  291.  (q)  Sec  P.  2,  ch.  5,  s.  8,  p  295. 

(r)  See  P.  2,  ch.  5,  s.  9,  p.  316  ;  P.  2,  ch.  6,  s.  3,  d.  3,  p.  354,  as  to  entering  a  ver- 
dict ;  P.  2,  ch.  6,  s.  5,  p.  362,  as  to  entering  or  arresting  judgment;  P.  2,  ch.  7,  s.  1,  dd. 
2,3,  pp.  371.  373,  as  to  costs;  P. 2,  ch.  8,  s.  1,  p.  395,  as  to  the  satisfaction  awarded;  P. 
2,  ch.  8,  s.  4,  p.  4.'5,  as  to  strangers  to  the  submission. 

(8)  See  P.  2,  ch.  5,  s.  9,  p.  316,  award  bad  in  part  good  for  rest ;  P.  3,  ch.  9,  s.  7,  d.  1, 
Betting  aside  award  in  part. 

(0  Sec  P.  3,  ch.  3,  s.  4.  (a)  See  P.  3,  ch.  3,  s.  5,  d.  4.  (*)  Sec  P.  3,  ch,  9. 
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SECTION  I. 

WHAT    A    SUFFICIENT    PERFORMANCE    OF    THE    AWARD. 

An  award  is  to  receive  a  liberal  and  sensible  construction,  and  as  far  as 
possible  to  be  governed  by  the  intent  of  the  arbitrator;  therefore,  if  the 
arbitrator  award  a  thing  to  be  done,  without  saying  within  what  lime,  the 
party  shall  have  a  reasonable  time,  because  it  must  be  presumed  that  the 
*arbitralor  intends  all  things  necessary  to  the  doing  the  thing  he  r*474-i 
directs  ;  and  a  reasonable  time  is  necessary. («)  L         -* 

Though  an  award  cannot  be  made  part  at  one  time  and  part  at  another, 
yet  it  may  be  performed  part  at  one  time  and  part  at  another;  for  the 
nature  of  the  thing  may  require  performance  at  different  places  and 
times.  (6) 

Each  party  is  bound  to  perform  the  award,  and  to  comply  with  its  direc- 
tions, as  far  as  regards  himself. 

As  the  making  the  award  is  as  much  within  the  knowledge  of  one  as  of 
the  other,  no  notice  of  its  being  made  is  nec-ssary  to  impose  the  duty  of 
obedience,  (c) 

But  if  money  or  another  chattel  be  deposited  in  the  hands  of  a  stake- 
holder to  abide  the  award,  it  is  not  his  duty  to  take  notice  of  the  award,  but 
he  should  retain  the  property  in  his  possession  until  the  arbitrator's  judg- 
ment has  been  communicated  to  him.(</) 

The  party  directed  to  do  any  act  must  substantially  comply  with  the 
requisitions  of  the  award. 

In  an  action  by  a  husband  and  wife  (the  husband  being  made  a  party 
unwillingly)  respecting  the  right  of  the  wife  to  an  annuity,  the  award 
ordered  the  arrears  of  the  annuity  to  be  paid  to  the  wife  ;  it  was  held  to  be 
no  answer  to  an  attachment  for  non-payment  to  her  that  her  husband  had 
previously  demanded  them,  and  that  they  had  been  paid  to  him,  it  being 
evident  that  the  payment  to  the  husband  was  clearly  collusive,  and  it  having 
been  known  to  the  party  in  default  that  it  was  intended  by  all  parties  that 
the  wife  should  enjoy  the  fruits  of  the  action  if  the  decision  were  in  her 
favour,  (e) 

An  award  by  commissioners  under  an  Inclosure  Act  directed  that  the 
owners  of  lands  over  which  a  certain  drain  passed  should  cleanse  and  keep 
the  same  of  a  sufficient  width  and  depth  to  carry  off  the  water  "  intended 
to  run  *down  the  same."  The  occupier  of  a  close  by  which  rifl7K-i 
the  drain  passed,  and  whose  lands  were  drained  by  it,  subsequently,  L  -" 
for  the  better  draining  of  his  lands,  opened  a  sough  or  under-drain  into  the 
awarded  drain.  It  was  held  that  this  method  of  draining  not  being  con- 
templated by  the  award,  the  owner  of  land  lower  down,  across  which  the 

(a)  Bac.  Ab.  Arb.  F.     Freeman  v.  Bernard,  1  Salk.  69.  (b)  Bac.  Ab.  Arb.  F. 

(c)  Child  v  Horden,  2  Bulst.  143;  Gable  v.  Moss,  1  Bulst.  44;  Archb.  PI.  &,  Ev.  90, 
2nd  Ed.;  Bell  v.  Twentyman,  1  Q.  B.  766. 

(d)  Wilkinson  v.  Godefroy,  9  A.  &  E.  536. 

(e)  Wynne  v.  Wynne,  4  M.  &.  G.  253  ;  S.  C.  1  Dowl.  N.  S.  723. 
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drain  ran,  was  not  bound  to  keep  the  awarded  drain  of  sufficient  capacity 
to  carry  off  the  additional  water  which  was  poured  into  it  by  the  sough. (f\ 
The  award  must  be  performed  by  the  parties  as  far  as  they  lawfully  can  ; 
and  if  several  matters  be  directed  to  be  done,  all  within  the  arbitrator's 
power  to  order,  it  is  no  answer  to  an  attachment  for  non-performance  of 
the  award  that  as  to  one  of  the  matters  it  is  out  of  the  party's  power  to  do 
it,  or  that  compliance  would  subject  him  to  an  action,  if  he  have  done 
nothing  to  show  his  willingness  to  obey  the  award. 

Hence,  where  an  umpire  directed  a  defendant  to  prostrate  some  weirs  of 
which  he  was  a  proprietor,  and  also  another  weir  in  which  he  had  only  a 
share,  and  then  said  he  made  his  award  only  to  extend  so  far  as  any  right 
or  interest  the  defendant  possessed,  it  was  held  by  the  court  that  it  was  the 
defendant's  duty  to  obey  as  far  as  he  could,  and  that  if  he  could  not  remove 
his  share  of  the  latter  weir  without  being  liable  to  an  action  for  trespass, 
that  would  be  an  answer  to  that  part  of  the  award. (g) 

If  an  award  direct  a  party  to  reinstate  premises  which  he  has  wrongfully 
pulled  down,  and  to  restore  them  exactly  as  before  would  be  a  violation  of 
the  provisions  of  a  Building  Act  passed  subsequent  to  their  original  erection, 
the  party  is  bound,  under  the  order  to  reinstate,  to  erect  the  premises  anew, 
but  in  conformity  with  the  provisions  of  the  statute,  the  increased  expense 
of  such  erection  having  been  cast  upon  him  by  his  own  conduct. (A) 
r^47fi-i  Where  the  lessees  of  some  lands  and  coal-mines  found  or  *to  be 
L  J  found,  covenanted  to  sink  for  coal  as  far  as  could  and  ought  to  be 
accomplished  by  persons  acquainted  with  the  nature  of  collieries,  and  as  in 
such  cases  was  usual  and  customary,  and  immediately  to  erect  such  fire- 
engines  as  should  be  necessary;  an  award  ascertaining  the  damages  occa- 
sioned by  their  default  to  do  so  further  directed,  that  the  lessees  should  sink 
to  and  through  the  coal  mines  demised,  and  erect  fire-engines  thereon  ready 
and  complete  for  working  the  mines  and  getting  the  coals  according  to  the 
terms  of  the  lease  before  a  certain  day  ;  it  was  held  that  they  had  suffi- 
ciently performed  the  award  on  their  showing  that  they  had  sunk  for  coal 
as  far  as  they  could  and  ought  in  the  judgment  of  persons  of  competent 
skill  in  such  works,  and  as  far  as  was  usual  and  customary  in  such  cases, 
and  that  no  coal  could  be  got  worth  working. (i) 

Upon  an  award  for  the  payment  of  money  at  a  particular  time  and  place, 
the  party  who  is  to  pay  ought  to  come  and  tender  the  money  at  the  time 
and  place,  even  if  the  other  party  be  not  there  to  receive  it. (A:) 

A  sum  directed  by  an  award  to  be  paid  for  arrears  of  rent  of  a  house  is 
a  sum  in  gross  payable  without  demand,  and  the  party  directed  to  pay  must 
seek  out  him  who  is  to  receive  it.(/) 

So  where  the  award  orders  the  defendant  to  pay  the  plaintiff  on  a  speci- 
fied day  his  costs  of  suit,  to  be  taxed  by  the  proper  officer,  it  is  incumbent 
on  the  defendant  to  procure  them  to  be  taxed  ready  for  payment  on  the 
day.(ra) 

If  the  arbitrators  award  that  the  defendant  shall  "enjoy  a  house  paying 
rent  to  the  plaintiff,"  the  arbitration  bond  is  forfeited  if  the  defendant  fail 

(/)  Sbarpe  v.  Hancock,  7  M.  &  G.  3.r>4.  (p)  Doddington  v.  Hailward,  7  Dowl.  640. 

(h)  Doddington  v.  Hudson,  1  Bing.  410.  (t)  Hanson  v.  Hoothani,  13  East,  21. 

(k)  Doyley  v.  Burton,  1  Lord  Kaym.  033.  (/)  Furscr  v.  1'rowd,  Cro.  Jac.  423. 
(m)  Candler  v.  Fuller,  Willes,  62. 
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in  the  payment.  The  payment  of  the  rent  is  not  a  mere  condition,  on  non- 
performance of  which  the  estate  of  the  defendant  is  to  cease. (n)  But  if 
the  award  be  that  one  shall  make  a  lease  for  years  to  the  other,  rendering 
certain  rent  to  the  lessor;  and  the  lessor  make  the  *lease,  but  the  _..,._-, 
rent  be  not  paid,  the  non-payment  of  the  rent  is  no  breach  of  the  L 
arbitration  bond,  but  distress  or  an  action  of  debt  for  the  rent  are  the  proper 
remedies.  If,  however,  the  award  direct  the  lessee  to  pay  the  rent  the 
bond  is  forfeited  by  non-payment. (o) 

An  award  directing  all  suits  between  A.  &  B.  to  cease  is  not  broken  by 
A.  prosecuting  a  suit  against  B.  and  others  jointly. (/;) 

An  award  that  the  plaintiff  should  not  prosecute  nor  proceed  in  an  action 
in  the  same  term,  was  held  not  to  be  broken  by  the  entry  of  a  continuance 
from  term  to  term,  for  without  such  entry  the  party  could  never  afterwards 
have  gone  on  with  his  action. (q)  If  the  award  be  that  he  shall  not  con- 
tinue the  action,  it  is  a  breach  if  he  continue  it  by  attorney,  but  not  so  if 
the  attorney  enter  the  continuance  without  his  privity. (r) 

The  court  has  no  power  to  order  an  award  to  be  delivered  up  to  be  can- 
celled on  paying  the  amount  awarded. (.s) 


SECTION  II. 


PERFORMANCE    OF    AN    AWARD    DIRECTING    THE    EXECUTION    OF    A    DEED. 

Where  the  arbitrator  directed  that  on  payment  of  the  mortgage  debt  the 
mortgagee  should  re-assign  the  mortgaged  land,  the  duty  of  re-assigning 
was  held  to  attach,  without  any  request  from  the  mortgagor.  And  this 
distinction  *was  taken  by  the  court,  that  no  request  was  necessary,  r*417ft-i 
because  the  re-assignment  might  have  been  made  without  the  pre-  L  ■* 
sence  of  both  parties,  but  that  it  would  have  been  otherwise  had  the  duty 
been  to  re-infeofT,  because  the  intended  feoffee  must  have  been  present  to 
receive  the  livery. («) 

When  the  award  orders  conveyances  of  real  or  personal  property,  diffi- 
culties often  arise  as  to  which  of  the  parties  is  to  prepare  and  bear  the 
expense  of  the  instruments,  and  tender  them  for  execution. 

In  an  old  case  it  is  said,  if  a  man  be  awarded  to  convey  an  estate  to 
another  person  by  such  a  time,  he  is  to  procure  the  conveyances  to  be  made ; 
or  to  convey  an  estate  to  another  by  such  conveyances  as  shall  be  approved 
of  by  such  a  counsel,  he  is  certainly  to  prepare  the  conveyances  and  to 
procure  them  to  be  approved  of  by  that  counsel. (6) 

In  a  modem  instance,  where  the  award  directed  the  lessor  of  the  plaintiff' 
to  pay  the  defendant  a  certain  sum  for  a  piece  of  copyhold  land,  and  that 
the  defendant,  in  consideration  of  that  sum,  should,  at  the  costs  and  charges 

(n)  Parsons  v.  Parson,  Cro.  Eliz.  211.  (o)  Anon.  F.  Moore,  3,  pi.  8. 

(p)  Barnardiston  v.  Fowler,  10  Mod.  204.  (?)  Gray  v.  Gray,  Cro.  Jac.  525. 

(r>  Gray  v.  Gray,  Cro.  Jac.  525.  (s)  Symonds  v.  Mills,  8  Taunt.  526. 

(a)  Rosse  v.  Hodges,  1  Ld.  Raym.  233.  (b)  Chandler  v.  Fuller,  Willes,  62. 
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of  the  former,  surrender  the  land  to  his  use,  and  that  on  such  surrender 
being  made  and  delivered  to  him,  he  should  pay  the  defendant  the  price 
awarded  ;  it  was  decided  by  the  court  that  it  was  the  defendant's  business 
to  prepare  and  execute  the  surrender,  or  at  all  events  to  give  notice  that 
she  would  attend  on  the  steward  of  the  manor  to  make  it.  It  was  proved 
that  the  defendant  was  requested  to  make  the  surrender,  and  that  an  offer 
was  made  to  pay  the  price  awarded,  and  the  costs  of  the  surrender,  upon 
the  surrender  being  effected  by  the  defendant:  and  the  court  granted  an 
attachment  against  her.(c) 

It  being  referred  to  an  arbitrator  to  decide  whether  a  contract  subsisted 
for  the  purchase  of  some  land,  and  the  award  found  that  the  contract  was 
r*47Ql  'n  f°rce'  an^  directed  the  defendant  *to  perform  it,  and  to  pay  a  cer- 
L  J  tain  sum  on  the  conveyance  of  the  land  by  the  plaintiff  to  him,  it 
was  held  that  in  order  to  bring  the  defendant  into  contempt  for  non-per- 
formance, the  plaintiff  should  have  executed  and  tendered  a  conveyance  to 
the  former,  and  asked  for  the  money. (r/) 

Both  this  case  and  the  preceding  one(e)  were  decided  on  what  was  sup- 
posed to  be  the  general  rule  respecting  the  duty  of  a  vendor  on  a  contract 
for  sale,  to  prepare  and  tender  the  conveyance  for  the  execution  of  the 
vendee.  But  it  seems  from  the  last  edition  of  Sir  Edward  Sugden's  work 
on  Vendors  and  Purchasers,  that  that  rule,  which  never  was  sanctioned  by 
the  practice  of  conveyancers,  has  ceased  to  be  law. 

The  effect  of  what  is  there  staled  may  be  thus  abridged  ;  When  the  con- 
tract for  sale  of  lands  is  silent  respecting  the  preparation  and  costs  of  the 
conveyance,  it  seems  now  to  be  settled  law,  notwithstanding  ancient  cases, 
and  many  dicta  to  the  contrary,  that  it  is  the  duty  of  the  purchaser,  at  his 
own  expense,  to  prepare  and  tender  the  conveyance  to  the  vendor  for  exe- 
cution. If  the  agreement  expressly  require  the  purchaser  to  prepare  and 
bear  the  expense  of  the  conveyance  it  was  always  clear  that  the  vendor 
need  not  lender  a  conveyance.  But  when  the  conveyance  is  to  be  prepared 
at  the  expense  of  the  vendor,  and  there  is  nothing  in  the  agreement  to  show 
who  is  to  prepare  it,  it  has  been  decided  that  the  duty  of  preparing,  as  well 
as  paying  for  the  instruments,  falls  on  the  vendor. (A 

Very  often  the  direction  in  the  award  is  to  assign  upon  request.  When 
such  is  the  case,  the  instrument,  of  which  execution  is  requested,  should 
precisely  agree  with  the  terms  of  the  award,  or  refusal  to  execute  it  would 
probably  be  no  breach. 

r-  .«nl  An  award  directed  the  defendant  to  assign,  according  to  *law,  a 
L  -1  certain  interest  to  one  Duncan,  upon  request.  The  assignment  ten- 
dered to  the  defendant  for  execution  was  an  assignment  to  Duncan,  his 
executors,  administrators,  and  assigns  ;  it  was  objected  that  the  assignment 
tendered  was  too  large  in  its  terms,  and  Lord  Ellenborough  was  inclined  to 
think  a  personal  assignment  to  Duncan  himself  might  be  meant;  the  case, 
however,  was  ultimately  compromised. (g) 

If  an  arbitrator  direct  a  parly  to  execute  a  deed,  it  is  no  excuse  for  non- 

(r)  Doc  (1.  Clarke  v  Stillwoll,  8  A.  &  E.  G45. 

(il.j  Standley  v.  Hennniogton,  6  Taunt.  561, 

(<■)  Doe  <l.  Clarke  v.  Siillwcll,  8  A.  &  E.  645. 

(/)  Sugd.  V<  ml.  &  Purch.  vol.  1  p.  202,  llth  Ed.    Sec  the  cases  there  cited. 

iff)  Kustscll  v.  Headington,  1  Stark.  13. 
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performance  that  the  deed  was  tendered  for  execution  by  a  person  not 
authorized  by  power  of  attorney  10  make  the  demand.  It  is  sufficient  if 
the  person  presenting1  the  instrument  were  authorized  so  to  do,  and  an 
attachment  will  issue  on  refusal.  Demanding  payment  of  money  awarded 
is  considered  by  the  court  to  stand  on  a  very  different  footing  from  demand- 
ing execution  of  a  deed.(/t) 

If  one  party  be  ordered  to  pay  a  sum  of  money,  and  the  other,  on  the 
receipt  thereof,  to  execute  a  release,  the  latter,  by  refusing  the  sum,  cannot 
free  himself  from  his  liability  to  perform  the  award,  but  must  execute  the 
release  on  the  money  being  tendered  to  him.^') 

If  the  award  direct  payment  to  be  made  to  a  party  or  his  assigns  within 
a  specified  period,  and  that  on  the  payment  each  party  should  give  the  other 
a  release,  and  the  party  who  is  to  receive  the  money  die  before  the  time  has 
expired,  payment  must  be  made  to  his  personal  representative,  though  not 
named  in  the  award,  and  the  representative  is  bound  to  give  a  release  of  all 
demands  the  deceased  has  against  the  other. (&) 

Where  an  arbitrator  exceeds  his  authority  in  awarding  a  release  of  all 
claims  until  the  time  of  the  award,  instead  of  limiting  it  to  the  dale  .(..-, 
of  the  submission,  if  the  party  execute  a  release  to  the  time  of  the  L  -> 
submission,  this  is  a  good  performance  of  the  award. (/) 

If  the  defendant,  being  ordered  to  execute  a  release  to  the  plaintiff, 
deliver  a  release  properly  executed  to  a  stranger,  to  the  use  of  the  plaintiff, 
which  the  latter  refuses  to  accept,  such  tender  and  refusal  may  be  pleaded 
as  a  good  performance  of  the  award,  if  no  particular  place  be  mentioned 
for  the  delivery. (m) 

If  the  arbitrator  direct  a  party  to  execute  a  bond  or  covenant  indemnify- 
ing another  against  the  costs  of  an  action,  and  the  party  execute  the  bond 
or  covenant,  the  remedy  on  the  arbitration  bond  is  gone;  and  in  case  of  a 
failure  to  save  the  party  harmless,  proceedings  must  be  taken  on  the  indem- 
nity bond  or  covenant. (n) 

In  debt  on  bond  for  non-performance  of  an  award,  "that  a  suit  in  chan- 
cery shall  cease,  and  that  the  plaintiff  shall  stand  acquitted  of  it,"  it  is  a 
sufficient  plea  that  the  defendant  did  not  prosecute  the  suit,  and  that  the 
plaintiff  "  staret  hide  quietus,"  for  the  award  orders  no  act  to  be  done  by 
the  party,  but  says  that  by  virtue  of  the  award  he  shall  stand  acquitted. 
The  mere  filing  a  fresh  bill  in  Chancery  for  the  same  matter  is  no  breach 
of  the  award,  lor  until  a  subpoena  issues  on  the  bill  the  party  is  not  damni- 
fied. But  if  one,  being  bound  to  save  another  harmless,  obtain  a  process 
against  him,  this  is  a  clear  breach  of  the  award. (o) 

On  an  award  that  one  "shall  acquit  the  other  of  such  a  debt  or  suit,"  it 
is  not  sufficient  to  save  the  latter  harmless,  but  the  party  directed  to  acquit 
ought  to  procure  an  actual  discharge. (/?)     So  if  one  has  a  rent-charge  out 

(A)  Kcnynn  v.  Grayson,  2  Smith,  61. 

(i)  Squire  v,  Grevett,  2  Ld.  Raym   961  ;  Linnen  v.  Williamson,  Rolle,  Ab.  Arb.  K.  16, 
p.  254;  l.umlcy  v.  Hutlon,  Cro.  Jac,  417;  Simon  v.  Gavil,  1  Salk.  74. 
(k)  Dawney  v.  Vesey,  2  Vent.  249. 

(I)  Stevens  v.  Matthews,  1  Ld.  Raym.  11G;  Marks  v.  Marriot,  1  Ld.  Raym.  114. 
(in)  Alford  v.  Lea,  2  Leon.  110;  S.  C.  Cro.  Eliz.  54  ;  Freeman  v.  Diew,  2  Leon.  181. 
(n)   Phillips  v.  Knightley,  1  Barnard,  463. 

(o)  Freeman  v.  Sheen,  Cro.  Jac.  33:) ;  S.  C.  2  Bulst.  93  ;  1  Rolle  Rep.  7. 
(p)  Freeman  v.  Sheen,  Cro.  Jac.  339  ;  S.  C.  2  Bulst.  93. 
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of  the  lands  of  another,  and  as  touching  this  they  submit  to  an  award,  and 
the  arbitrator  award  for  the  latter  "  quod  staret  quietus"  *of  the  rent, 
[  40,-sj  ^  .^o  nas  the  rent  ought  to  release  the  same  to  the  other,  for  to 
be  quit  of  the  rent  supposes  the  demand  not  in  being. (q) 


r*483]  CHAPTER    III. 

THE  AWARD  AS  A  GROUND  OF  ACTION  OR  DEFENCE  AT  LAW. 

Of  the  various  modes  of  enforcing  awards,  the  most  universal  is  that  by 
action  at  common  law.  An  award  may  either  form  the  ground  of  an  action, 
or  may  be  used  to  resist  a  claim  attempted  to  be  asserted  by  action.  Both 
these  uses  are  considered  in  the  present  chapter. 

The  first  section  shows  how  to  enforce  an  award  by  action,  and  the 
various  kinds  of  actions  available  according  to  circumstances. 

Section  two  points  out  how  to  state  an.  award  in  pleading,  with  the 
necessary  averments. 

The  effect  of  an  award,  when  pleaded  as  an  answer  to  a  claim,  is  exam- 
ined in  the  third  section. 

The  fourth  declares  what  sort  of  answer  may  be  pleaded  to  defeat  a 
claim,  or  invalidate  a  defence  resting  on  an  award  pleaded  by  an  opponent. 

The  fifth  section,  after  discussing  the  mode  of  proof  of  the  submission 
and  award,  investigates  the  effect  of  an  award  in  evidence,  as  between  the 
parties,  and  as  regards  strangers;  and  concludes  by  pointing  out  how  an 
award  put  in  evidence,  may  be  impeached  by  evidence  in  reply. 


r*484]  ^SECTION  I. 

HOW    TO    ENFORCE    AN    AWARD    BY    ACTION. 

t 

I.  An  award  a  ground  of  action.'] — An  award  may  be  enforced  as  of 
right  by  action,  whether  the  submission  be  by  parol,  by  writing  not  under 
sea!,(«)  by  bond,(6)  or  deed,(c)  by  judge's  order,(rf)  order  of  Nisi  Prius,(e) 
rule  of  court,(/)  or  order  of  equity.(g-) 

(a)  Freeman  v.  Sheen,  2  Eulst.  93,  per  Doddrige,  J.;  Bac.  Ab.  Arb.  F. 
(a)  Ilodsden  v.  Harridge,  2  Saund.  62,  b.  n. 

\b)  Winter  v.  White,  3  Moore,  674  ;  Ferrer  v.  Oven,  7  B.  &  C.  4J7. 
(r)  Toinlin  v.  Mayor  of  Fordwich,  6  N.  &  M.  594. 

(d)  Still  v.  Halford,  4  (amp.  17  ;  Btalworth  v.  Inns,  13  M.  &  W.  466;  Wharton  v. 
King,  1  Moo.  \  Rob.  96. 
le)  Bonner  v.  Charlton,  5  East,  139.  „„».«, 

(/)  Trcmcnbere  v.  Tresillian,  1  Sid.  452;  Carpenter  v.  Thornton,  3  B.  &  A.  52. 
(g)  Dowse  v.  Coxc,  3  Bing.  20. 
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An  action  is  the  only  remedy  at  law  for  disobedience  to  the  award,  in 
cases  where  the  submission  cannot  be  made  a  rule  of  court,  and  no  statute 
provides  for  a  special  mode  of  enforcement.  In  other  cases,  although  the 
award  be  one  over  which  the  courts  may  exercise  a  summary  jurisdiction, 
they  will  in  general,  if  its  validity  be  doubted,  decline  either  to  enforce  it 
by  attachment,  or  to  set  it  aside,  and  will  leave  the  parties  to  discuss  the 
objections  to  it  in  an  action. (A)  This  observation  of  course  only  applies  to 
objections  which  can  be  taken  to  it  in  an  action,  and  therefore  will  not 
attach  when  the  award  is  questioned  on  the  ground  of  any  alleged  mistake 
or  misconduct  of  the  arbitrator,  which  we  shall  see  further  on  cannot  be 
pleaded  or  proved  in  an  action. (<) 

II.  Enforcing  award  by  assumpsit.'] — Anciently  it  was  considered  that 
no  action  could  be  maintained  on  a  submission  not  under  seal,  where  the 
award  directed  the  performance  *of  some  collateral  act,  and  not  the  r*4Hr-i 
payment  of  a  sum  of  money,  as,  for  instance,  the  executing  a  L  J 
release.  But  even  previous  to  the  time  of  Holt,  C.  J.,  the  law  was  laid 
down  as  it  holds  at  present,  that  as  every  such  submission  implies  mutual 
promises  to  perform  the  award,  an  action  of  assumpsit  may  be  maintained  for 
the  breach  of  those  promises,  in  case  of  non-performance,  whether  the 
award  be  to  pay  money  or  to  do  any  other  act. (A) 

When  money  is  awarded  to  be  paid  by  instalments,  assumpsit  will  lie  for 
each  sum  as  it  becomes  due,  though  debt  cannot  be  sustained  until  the 
whole  has  become  payable.  If  the  submission  be  by  bond,  the  penalty  will 
be  incurred  by  the  first  neglect  in  payment. (/) 

Where  A.  and  B.  jointly  and  severally  promised  to  perform  the  award, 
and  the  award  directed  A.  to  pay  one  sum,  and  B.  another  sum  to  the  plain- 
tiff", an  action  of  assumpsit  was  held  to  lie  against  A.  and  B.  jointly,  on  the 
ground  that  they  were  jointly  liable  for  the  sums  awarded  to  be  paid  by 
each.(m) 

A  party  dying  pending  a  reference  by  order  in  equity,  the  arbitrator 
directed  p;,yment  to  be  made  by  his  executors  out  of  his  assets.  It  was 
held  assumpsit  lay  against  the  executors. (n) 

If  pending  a  reference  a  party  assign  his  contingent  interest  under  the 
award,  the  assignee  cannot  sue  on  the  award  in  his  own  name,  but  the 
action  must  brought  in  the  name  of  the  original  party. (o)  A  party  to 
whom  the  debts  due  to  a  firm  are  by  deed  assigned  on  certain  trusts,  with 
a  power  of  attorney  to  receive  and  compound  for  the  same,  may  enforce  by 
action  of  assumpsit  in  his  own  name  *an  award  made  on  a  submis-  .#...-, 
sion  between  himself,  as  attorney  of  the  firm,  and  a  debtor  to  it,  L 
respecting  matters  in  difference  between  the  latter  and  the  firm  ;  nor  need  he 

(h)  Stalworth  v.  Inns,  13  M.  &  W.  466. 

(i)  Hall  &  Hinds,  In  re,  2  M.  &.  G.  847.    See  post,  s.4,  d.  3,  p.  509 ;  s.  5,  d.  4. 

(A)  Hodsden  v.  Harridge,  2  Saund.  62,  b.  n. ;  Purslow  v.  Baily,  2  Ld.  Raym.  1039; 
Tilford  v.  French,  1  Sid.  160;  Squire  v.  Grcvell,  6  Mod.  34;  S.  C.  2  Ld.  Raym.  961; 
Lupart  v.  Welson,  11  Mod.  171. 

(/)  Cooke  v.  Whonvood,  2  Saund.  336,  e. ;  Rudder  v.  Price,  1  II.  Bl.  547  ;  1  Chitt.  PL 
103,  6th  Ed. 

(m)  Manscll  v.  Burredge,  7  T.  R.  352.  See  Genne  v.  Tinker,  3  Lev.  24 ;  Johnson  v. 
Wilson,  Willes,  248;  Duke  of  Northumberland  v.  Errington,  5  T.  R.  522. 

(n)  Dowse  v.  Coxe,  3  Bing.  20.  (o)  Day  v.  Smith,  1  Dowl.  460. 
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make  profert  of  the  deed  in  his  declaration,  as  it  is  pleaded  merely  by  way 
of  inducement. (p) 

III.  Enforcing  award  by  debt  on  the  award.~] — As  the  effect  of  an 
award  that  one  party  should  pay  to  another  a  specified  sum  of  money,  is  to 
create  a  debt  from  the  former  to  the  latter,  an  action  of  debt  for  the  money 
awarded  might  always  have  been  maintained,  although  the  submission  were 
verbal,  or  by  writing  not  under  seal.(*y)  At  the  present  day  an  action  of 
debt  lies  on  award  for  a  sum  of  money  awarded  upon  a  submission,  either 
by  rule  of  court,  or  by  deed,  or  by  writing  without  deed,  or  by  parol. (r) 
Though  besides  awarding  money  to  be  due,  the  arbitrator  direct  the  per- 
formance of  collateral  acts,  an  action  of  debt  may  be  maintained  for  the 
money  awarded. (s) 

Six  partners  entered  into  two  bonds  of  submission  to  arbitration:  in  the 
one,  three  of  them  gave  a  joint  and  several  bond  to  the  other  three,  condi- 
tioned for  the  performance  of  the  award,  respecting  all  differences  between 
the  parties  or  any  of  them,  and  the  three  latter  gave  a  similar  bond  to  the 
three  former.  The  arbitrator  awarded  that  one  of  the  three  former  should 
pay  a  certain  sum  to  one  of  his  co-obligors.  It  was  held  that  an  action  of 
debt  on  the  award  might  be  brought  by  the  one  against  the  other  alone, 
though  no  action  on  the  bond  would  lie  by  one  co-obligor  against  another.^) 

Formerly  it  was  held  that  debt  did  not  lie  against  an  executor,  or  an 
r*4R7~l  administrator,  upon  an  award  made  on  a  ^submission  not  under  seal 
I-  ^  entered  into  by  the  deceased,  on  the  ground  that  the  latter  might 
have  waged  his  law,  whereas  the  executor  could  not  wage  his  law  of  a  debt 
contracted  by  his  testator.(?/)  Now  however,  by  the  recent  statute  for 
amending  the  law,  wager  of  law  is  done  away,  and  an  action  of  debt  on 
simple  contract  is  given  against  an  executor  or  administrator.^) 

Where  the  submission  was  by  the  executor,  and  not  the  testator,  debt  on 
the  award  was  held  maintainable  against  the  executor,  even  before  the  above 
statute,  [y) 

IV.  Enforcing  award  by  debt  on  the  arbitration  bond.~] — If  the  submis- 
sion be  by  bond,  an  action  of  debt  for  the  penalty,  in  case  of  non  perform- 
ance of  the  award,  has  always  been  maintainable.  It  is  in  some  respects 
preferable  to  an  action  of  debt  on  the  award,  since  it  throws  upon  the  defend- 
ant the  task  of  discharging  himself  from  the  penalty,  by  showing  perform- 
ance of  the  condition,  and  relieves  the  plaintiff  from  the  burden  of  proving 
a  mutual  submission,  which  he  must  allege  and  prove  if  traversed,  in  order 
to  support  the  latter  form  of  action. [z\ 

Where  the  original  submission  is  by  bond,  though  the  time  be  enlarged 
by  deed,  an  action  for  non-performance  of  the  award  may  be  maintained  on 
the  bond,  for  altering  the  condition  does  not  defeat  the  bond. (a)     But  if  the 

(p)  Banfill  v.  Leigh,  8  T.  R.  571.  (7)  Purslow  v.  Baily,  2  Ld.  Raym.  1039. 

(r)  Ikdsden  v.  Harridge,  2  Sannd.  G2,  b.  n.;  Bu^low  v.  Baily,  2  Ld.  Raym.  1039. 
(«)  Sec  form  2  Chitt.  PL  258,  6th  ed. 
(/)  Winter  v.  White,  3  Moore,  G74  ;  S.  0.  1  B.  &  B.  350. 

(u)  Hampton  v.  Buyer,  Cro.  Eliz.  557  ;  Freeman  v.  Bernard,  1  Ld.  Raym. 247;  Bowyer 
v.  Garland,  Cro.  Eliz.  COO  ;  Riddcll  v.  Sutton,  5  Bing.  200;  S.  C.  2  M.  At  P.  345. 
(x)  3  &.  4  W.  IV.  c.  42,  bb.  13,  14.  (//)  Ridd<  11  v.  Sutton,  5  Bing.  200. 

(z)  Ferrer  v.  Oven,  7  B.  &,  C.  427.  (a)  Grcig  v.  Talbot,  2  B.  &.C.  179. 
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time  for  making  the  award  be  enlarged  by  agreement  not  under  seal,  and 
the  award  be  made  beyond  the  original  time,  but  within  the  substituted 
period,  no  aciion  can  be  maintained  on  the  bond,  but  an  action  of  assumpsit 
may  be  brought  on  the  new  submission  by  enlargment,  in  case  obedience  to 
the  award  be  with  held. (/;) 

*On  the  like  principle,  after  an  extent  in  aid  had  issued  against  the  ;  , 
defendant,  and  the  defendant  had  entered  into  a  recognizance  con-  L  J 
ditioned  to  abide  by  the  award  of  A.  B.  respecting  debts  claimed  to  be  due 
from  him  to  the  prosecutor,  and,  A.  B.  declining  to  act,  by  a  rule  of  court  a 
new  arbitrator,  C.  D.,  was  by  consent  substituted,  and  the  latter  made  his 
award  ;  the  court  held  that  a  scire  facias  on  the  recognizance  was  not  main- 
tainable, since  the  defendant,  by  disobeying  the  award  of  C.  D.,  had  not  for- 
feited the  recognizance  which  was  to  abide  by  the  award  of  A.  B.(c) 

V.  Enforcing  award  by  covenant.^ — Where  the  submission  is  by  deed, 
an  action  of  covenant  will  lie  for  the  breach  of  any  part  of  the  award,  though 
debt  will  lie  only  for  the  non-payment  of  money. (d ) 

In  a  covenant  against  a  woman  and  her  husband,  the  declaration  alleged 
that  she,  before  her  marriage,  covenanted  to  abide  by  and  perform  an  award, 
and  protesting  that  she  did  not  before  her  marriage  observe  her  part  of  the 
indenture,  averred  that  after  the  making  the  indenture,  and  the  intermar- 
riage of  the  defendants,  the  arbitrator  made  his  award,  directing  her  to  pay 
a  sum  of  money.  It  then  laid  as  a  breach,  that  the  defendants  did  not  pay 
the  sum.  On  motion  in  arrest  of  judgment,  on  the  ground  that  the  mar- 
riage of  the  female  defendant  was  a  revocation  of  the  arbitrator's  authority, 
and  consequently  that  the  award  was  void,  and  that  therefore  there  could  be 
no  breach  of  covenant ;  the  court  held,  that  although  the  plaintiff  had  alleged 
his  real  grievance,  viz.  the  revocation  by  the  marriage,  informally,  and  in  a 
manner  bad  on  special  demurrer,  yet  as  the  fact  of  the  marriage  before  the 
award,  which  constituted  a  breach,  appeared  on  the  face  of  the  declaration, 
there  was  sufficient  to  justify  the  court  in  giving  judgment  for  the 
plaintiff.(e) 

*But  in  covenant  to  abide  by  and  perform  an  award,  and  not  pre-  r*4oQi 
vent  the  arbitrator  from  making  an  award,  where  the  declaration  L  J 
alleged  an  award,  and  laid  the  breach  in  non-performance  of  it,  and  the 
defendant  pleaded  that  he  had  revoked  the  arbitrator's  authority  before  the 
award  was  made  ;  the  defendant,  on  demurrer,  was  held  entitled  to  judg- 
ment, since  the  revocation  defeated  the  claim  on  the  award,  and  although  a 
breach  of  covenant  in  itself  did  not  entitle  the  plaintiff  to  recover,  since  a 
plaintiff  can  only  recover  in  respect  of  some  ground  of  action  alleged  in  the 
declaration  ;  and  the  court  distinguished  this  case  from  the  case  of  Cham- 
ley  v.  Winstanley,(/*)  remarking  that  there  the  revocation  appeared  on  the 
face  of  the  plaintiff's  count,  here  only  in  the  plea.(g") 

(b)  Rrown  v.  Goodman,  3  T.  R.  502,  cited  in  the  notes. 

(c)  R.  v.  Bingham,  1  Tyrw.  262;  S.  C.  3  Y.  &  J.  101. 

((/  Tomlin  v.  Mayor  of  Fordwich,  6  N.  &  M  5!l4;  Charnley  v.  Winstanlcy,  5  East, 
266;  Marsh  v.  Bulled,  5  B.  &  A.  507 ;  2  Chitt.  PI.  255,  notes,  6t'h  Ed. 

(e)  Charnley  v.  Winstanlcy,  5  East,  2C6.     Sec  Le  Bret  v.  Papillon,  4  East,  502. 
(/)  5  East,  26G.  (g)  Marsh  v.  Bulteel,  5  B.  &  A.  507. 
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Where  the  defendant  has  revoked  his  submission,  and  an  award  has  not- 
withstanding been  made,  there  seems  to  be  no  objection,  in  assumpsit,  or 
covenant,  on  the  submission,  to  join  a  count  for  the  revocation  with  a  count 
on  the  award  ;  and  the  judge  at  Nisi  Prius  will  not  compel  the  plaintiff'  to 
elect  on  which  count  he  will  rely  at  the  trial  ;  and  if  the  defendant  prove 
the  revocation  in  order  to  defeat  the  claim  on  the  count  on  the  award,  the 
plaintiff  will  be  entitled  to  damages  on  the  other  count. (/i) 

VI.  Enforcing  award  by  action  on  the  case.'] — Where  commissioners 
under  an  inclosure  act  award  that  the  owners  or  occupiers  of  lands,  across 
which  a  particular  drain  runs,  shall  keep  the  portions  of  it  which  respect- 
ively lie  on  their  several  lands  cleansed,  and  in  a  fit  state  to  carry  off  the 
water,  and  one  of  the  owners  in  question  neglect  to  do  so,  an  action  on  the 
case  for  the  wrongful  neglect  seems  to  be  a  proper  remedy  for  any  other 
owner  or  occupier  of  land  who  has  a  right  to  the  benefit  of  the  drain,  and 
who  has  been  injured  by  the  default. ft) 

r*4Qffl  *VII.  Points  of  practice  in  actions  to  enforce  awards.'] — The 
L  -1  venue  in  an  action  on  an  award  cannot  be  changed  on  the  common 
affidavit. (&)  Doubt  was  thrown  upon  this  point  by  the  observations  of  the 
court  in  a  recent  case,(/)  but  a  still  later  decision  has  expressly  confirmed 
the  old  rule.(/n) 

An  affidavit  of  debt  to  hold  a  party  to  bail,  which  averred  that  the  defend- 
ant was  indebted  to  the  plaintiff  generally,  on  a  bond  conditioned  for  the  per- 
formance of  an  award,  which  directed  an  apparent  stranger  to  pay  a  sum  of 
money  on  demand,  was  held  to  be  defective,  for  not  showing  how  the 
defendant  was  indebted,  and  also  for  not  averring  a  demand  on  the  stranger, 
and  a  refusal  by  him  to  pay.(n)  So  where  the  award  directed  that  a  party 
should  pay  the  expenses  of  the  reference,  and  that  the  other  should  repay 
them  on  demand,  and  the  former  having  paid  them,  made  an  affidavit  of 
debt  against  the  other,  alleging  such  payment,  but  not  staling  any  demand 
for  repayment,  the  affidavit  was  held  insufficient. (o) 

An  affidavit  for  the  above  purpose  ought  to  show  the  fact  of  the  submis- 
sion, the  making  of  the  award,  and  that  the  money  was  due  at  a  day  past  at 
the  time  of  the  affidavit. (jA 

Where  money  due  on  a  balance  of  account  is  awarded  to  be  paid  at  a 
particular  time  and  place,  if  duly  demanded  there  on  the  day,  interest  from 
that  day  may  be  recovered,  together  with  the  principal,  in  an  action  on  the 
award. ((/)     So  where  no  particular  time  is  mentioned,  interest  will  run  from 

(h)  Brown  v.  Tanner,  1  C.  &  P.  651  ;  S.  C.  M'Lcl.  &  Y.,  464 ;  Marsh  v.  Bulteel,  5  B. 
&A  .r>07. 

(?)  Klnirpo  v.  Nnncock,  7  M.  &  Gr.  354. 

(A-)  Whitburn  v.  Stainee,2  B.  &  P.  355  ;  Stanway  v.  IIcslop,  3  B.  &  C.  9 ;  2  Archb.Pr. 
958,  7i l.  Ed. 

(/    Monde!  v.  Steele,  8  M.  &  VV.  640;  Grecnway  v.  Carrington,  7  Price,  564. 

lm)  Martin  v.  Daws,  1  I)  &  L.279. 

(n)  Armstrong  v.  Straiten,  1  Moore,  110. 

{o)  Driver  v.  Hood,  7  li.  &  C.  H»4.  (p)  Anon.  1  Dnwl.  5. 

lq)  Pinhorn  v.  Tuckington,  3  Camp.  468.  See  3  &4  W.  IV.  c.  42,  s.  28;  Marquis  of 
Anglesey  v.  Chafey,  Manning's  Digest,  Title  Interest,  A.  a.  pi.  19,  cited  in  Cliurelier  v. 
Stringer,  2  I!.  &  Ad.  777. 
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the  time  the  sum  is  demanded. (r)     Interest,  however,  *can  only  ^     n 
be  recovered  in  an  action,  and  not  on  a  motion  for  an  attachment  ;(*)  L 
or  on  an   execution   issued   on  a  judgment  entered   up  pursuant  to  the 
award, (t)  or  an  execution  under  the  statute  1  &  2  Vict.  c.  110.(w) 

After  interlocutory  judgment  in  an  action  on  an  award  for  a  sum  certain, 
the  court  will  refer  it  to  the  master  to  compute  the  amount  of  damages 
instead  of  directing  a  writ  of  inquiry. (a?) 

Leave  was  given  to  the  plaintiff,  in  debt  on  bond  conditioned  to  perform 
an  award,  after  judgment  for  him  upon  an  issue  of  nul  tiel  record  to  a  plea 
of  judgment  recovered,  to  execute  a  writ  of  inquiry  upon  the  statute  8  & 
9  W.  III.  c.  11,  s.  8,  after  a  writ  of  error  allowed,  and  to  sign  anew  judg- 
ment on  the  terms  of  paying  costs,  and  putting  the  defendant  in  statu 
quo.(y) 


SECTION  II. 


HOW  TO  STATE  AN  AWARD  IN  PLEADING. 

I.  Averments  in  a  pleading  stating  an  award.'] — In  the  declaration  in 
an  action  on  an  award,  or  in  a  plea  relying  on  an  award,  it  is  usual  by  way 
of  inducement  to  state  concisely  that  certain  differences  had  existed,  and 
were  depending  between  the  parties. (a)  It  is  more  common,  though  not 
necessary,  to  specify  shortly  the  subject-matter  of  the  dispute. (JA 

*There  must  be  a  statement  of  a  mutual  submission  of  the  mat-  r^AQa-\ 
ters  in  difference  to  the  award  of  the  arbitrator.  The  submission  L  J 
need  not  to  be  set  out  at  full  length,  or  stated  to  be  in  writing,  but  the  sub- 
stance and  legal  effect  of  it  ought  to  be  given. (c)  It  must  appear  to  be  valid 
and  binding  in  law,  or  the  award  on  it  cannot  be  supported,  and  the  plead- 
ing will  be  bad  on  demurrer. ((/) 

The  arbitrator  must  be  alleged  to  be  nominated  by  the  parties.  Aver- 
ring him  appointed  on  their  part  and  behalf  is  insufficient. (e) 

When  the  parlies  are  bound  by  their  submission,  so  as  to  incur  peculiar 
liabilities,  it  is  advisable  to  state  the  terms  very  fully,  or  to  set  the  submis- 
sion out  verbatim. (/) 

(r)  Johnson  v.  Durant,  4  C.  &.  P.  327.        (s)  Churcher  v.  Stringer,  2B.&.  Ad.  777. 
(0  Lee  v.  Lingard,  1  East,  400.  (M)  Doe  d.  Moody  v.  Squire,  2  Dowl.  N,  S.  327. 

{x)  Meggison~v. ,Tidd.  Pr.  571,9th  Ed. 

(y)  Hanbury  v.  Guest,  14  East,  401. 

(a)  1  Chitt.  PI.  290,  6th  Ed. ;  2  Chitt.  PI.  256,  notes,  6th  Ed.     See  the  Appendix  of 
Forms,  for  the  forms  of  pleadings  relating  to  awards. 
(6)  2  Chitt.  PI.  145,255,  6th  Ed. 

(c)  2  Chitt.  PI.  256,  notes;  Hodsdcn  v.  Harridge,  2  Saund.  61,  m.  notes,  61,  n. 

(d)  Biddell  v.  Dowse,  6B.&C.  255. 

(e)  Dillt-y  v.  Polhill,  2  Stra.  923.  If  the  reference  is  to  two  arbitrators,  who  by  writing 
indorsed  on  the  submission  are  to  appoint  a  third  arbitrator  to  act  with  them,  a  declaration 
alleging  that  the  two  by  writing  appointed  a  third  to  act  with  them,  is  bad  on  general 
demurrer  if  it  does  not  state  that  they  appointed  him  by  writing  "  indorsed  on  the  submis- 
sion."    Bates  v.  Townley,  1  Ex.  R.  572. 

(/)  Mansell  v.  Burredge,  7  T.  R.  352 ;  2  Chitt.  PI.  256,  notes,  6th  ed. 
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In  assumpsit,  on  a  submission  by  agreement  not  under  seal,  there  must 
be  an  averment  in  the  declaration  of  mutual  promises  to  perform  the  award. 
These  promises  are  implied  from  the  fact  of  the  submission. (g)  A  plea  of 
an  award  on  a  like  submission  should  aver  mutual  promises  in  like  man- 
ner. 

But  in  debt,  an  averment  in  the  declaration  of  mutual  promises  is  bad  on 
special  demurrer,  since  it  makes  the  action  an  action  of  debt  to  perform  an 
award  when  made,  and  not  an  action  of  debt  on  the  award  itself.  Such  a 
declaration  might   plausibly  be  argued  to  be  either  in  debt  or  assumpsit. (/i) 

The  award  must  appear  on  the  face  of  the  pleading  to  be  made  in  pursu- 
ance of  the  submission  as  set  forth,  in  all  the  formal  requisites.  It  will  not 
be  sufficient  to  aver  that  it  was  duly  made.  If  the  submission,  as  pleaded, 
require  the  award  to  he  in  writing,  or  under  the  hand  of  the  arbitrator,  or 
under  his  hand  and  seal,  or  before  two  witnesses,  it  must  be  stated  in  plead- 
^ ._  -,  ing  that  the  arbitrator  made  his  award  in  *writing,  or  under  his 
L  -^  hand,  or  under  his  hand  and  seal,  or  before  two  witnesses,  as 
required.  (£) 

The  award  must  be  pleaded  as  made  within  the  time  limited.  If  the 
submission  provide  that  it  be  made  on  or  before  a  certain  day,  an  allegation 
that  the  award  was  made  (to  wit)  on  the  day  named  as  the  limit  will  be 
good  even  on  special  demurrer  ;  for  the  averment  of  the  day  being  material 
will  not  be  rendered  immaterial  by  being  laid  under  a  videlicet,  but  will  be 
taken  to  be  a  positive  and  traversable  statement  that  the  award  was  made 
on  the  day  specified. (A:) 

Though  the  submission  require  the  award  to  be  made  on  or  before  such 
a  day,  ready  to  be  delivered  to  the  parties,  showing  an  award  made  on  or 
before  the  day,  is  good,  without  any  averment  that  the  award  was  ready  to 
be  delivered  ;  for  when  made,  it  will  be  intended  to  be  ready  to  be  deliver- 
ed, and  therefore  it  is  not  necessary  to  aver  it:  and  if  it  were  not  in  fact 
ready  to  be  delivered,  it  has  been  said  that  in  answer  to  an  action  on  the 
award,  the  defendant  should  plead  the  matter  specially. (/) 

A  plea  that  the  arbitrators  had  made  their  award,  and  that  the  defendant, 
on  the  last  day  for  making  the  award,  required  them  to  deliver  it  to  him, 
but  that  they  had  neglected  and  refused  to  do  so,  was  held  supported  by 
evidence  that  the  arbitrators  had  made  their  award  on  the  day,  but  had  re- 
fused to  deliver  it  to  the  defendant  as  it  was  not  stamped,  and  to  entitle  the 
defendant  to  a  verdict  in  his  favour  in  an  action  on  the  arbitration  bond.(m) 

.Q.-,  He  might,  however,  it  *is  presumed,  have  given  such  special  matter 
L         J  in  evidence  under  a  plea  of  no  award. (/i) 

(fr)  Lnpnrt  v.  Welson,  11  Mod.  171. 

(A)  Sutcliffe  v.  Brooke,  15  L.  J.  Ex.  118;  S.  C.  3  D.  &  L.  302. 

(i)  Everard  v.  Peterson,  2  Marsh.  301;  Henderson  v.  Williamson,  1  Stra.  1 1 G ;  Hinton 
.Cray,  .'(  Keb.  512;  Wilson  v.  Constable,  1  Lutw.  536. 

(k)  Skinner  v.  Andrews,  1  Sound.  169 ;  S.C.J  Lev.  245;  S.  C.  2  Keb.  3G1,  388;  S.  C. 
1  Sid.  370;  Bisscx  v.  Bissex,  3  Bur.  1730;  Bac.  Ab.  Arb.  G. 

(I)  RoWBby  v.  Manning,  3  Mod.  331  ;  S.  C.  Carth.  158,  1  Show.  98,  242;  Doyley  v. 
Burton,  1  Ld.  Raym.  533;  Anon.;.'  Ld.  Raym.  OH!);  Busfield  v.  Busfield,  Cro.  Jae.  577 ; 
Freeman  v.  Bernard,  1  Ld.  Raym.  217  ;  Bradsey  v.  Clynton,  Cro.  Car.  511  ;  Robinson  v. 
Calwood,  li  Mod.  H:>;  Marks  v.  Marriot,  1  Ld.  Raym.  114;  Oatea  v.  Hromhili,  6  Mod. 
176;  S.  C.  1  Salb  75;  Jenkinson  v.  Allieson,  1  Freem.  415,  contra ;  S.  (!.  3  Keb.  513. 

(m)  Wilson  v.  Wilson,  cited  in  Wale  v.  Warner,  1  Saund.  327,  c.  note  in. 

(n)  Dresser  v.  Stansfield,  14  M.  &,  W.  822. 


THE     AWARD     I  N    ACTION.  361 

The  ordinary  precedents  usually  contain  an  averment  of  readiness  to 
deliver,  (o) 

Where  an  award  is  to  be  ready  to  be  delivered  by  a  particular  day,  at  a 
particular  place,  the  cases  are  not  quite  agreed  whether  an  averment  that  it 
was  made  elsewhere,  ready  to  be  delivered  at  the  specified  place,  be  suffi- 
cient.^;) An  averment  that  it  was  made  and  delivered  to  the  parlies  before 
the  day,  at  another  place,  has  been  held  good.(q\ 

It  is  proper  to  state  in  pleading  that  the  award  was  made  "of  and  con- 
cerning the  premises;"  for  when  such  averment  appears,  the  court  will 
intend  that  the  arbitrator  has  decided  all  the  matters  referred,  until  the  con- 
trary be  made  manifest. (r) 

It  must  be  shown  also  on  the  face  of  the  pleadings  that  every  direction 
of  the  award  relied  on  as  a  ground  of  action  is  warranted  by  the  terms  of 
the  submission  set  forth.  For  example,  if  a  landlord,  who  has  parted  with 
his  reversion,  and  has  therefore  by  law  no  power  to  distrain,  rely  on  an 
award  giving  him  such  a  power,  the  arbitrator's  authority  to  award  a  power 
to  distrain  must  either  appear  by  the  express  words  of  the  submission,  as 
set  forth  in  the  award,  or  else  it  must  be  brought  within  the  general  words 
of  the  submission  by  a  distinct  averment  that  the  question  as  to  whether  the 
landlord  should  have  such  a  power  of  distress,  was  one  of  the  matters  in 
difference  between  the  parties. (s) 

In  an  action  on  an  award,  the  declaration  need  not  shew  forth  more  of  the 
award  than  is  necessary  to  support  the  plaintiff 's  claim  in  the  action,  and  it 
is  sufficient  to  say  that  *lhe  arbitrator,  "  among  other  things,"  award-  s  .,-, 
ed  the  amount  due  ;  and  if  the  award  be  defective  on  its  face,  or  "-  -' 
contain  any  thing  by  way  of  condition  precedent  to  the  payment  of  the 
money,  the  defendant  must  set  it  out  in  his  plea.  But  in  an  action  on  the 
arbitration  bond,  if  the  plaintiff  set  out  the  award  in  his  declaration  or  repli- 
cation, he  must  set  out  the  whole,  or  at  least  every  part  that  is  not  void,  or 
there  will  be  a  fatal  variance  in  the  proof.(/) 

Where  a  declaration  in  covenant,  for  not  performing  the  award,  stated 
that  the  arbitrator,  among  other  things,  directed  the  defendant  to  do  certain 
acts,  and  then  alleged  a  breach  in  respect  of  those  directions  ;  Lord  Den- 
man,  C.  J.,  intimated  an  opinion  that  he  would  not  hold  the  award  void,  or 
the  declaration  bad  on  demurrer,  although  it  appeared  that  the  arbitrator 
had  to  award  on  a  particular  matter,  unconnected  with  the  alleged  breach, 
on  which  matter  the  portion  of  the  award  set  out  did  not  decide.  No  deci- 
sion, however,  was  come  to  on  the  question,  the  award  being  bad  on  its  face 
on  other  grounds. (w) 

In  pleading  a  parol  award,  it  is  not  necessary  to  set  forth  the  exact  words, 

(o)  2  Chitt.  PI.  256,  note,  6th  Ed  ;  Venlc  v.  Warner,  1  Saund.  327,  b.  n. 

( p)  Doyley  v.  Burton,  1  Ld.  Raym.  533  ;  Busfield  v.  Busfield,  C'ro  Jac.  577  ;  Bac.  Ab. 
Arb.  G.,  p.  254,  5th  Ed.  (q)  Elborough  v.  Gates,  2  Lev.  68. 

(r)  Craven  v.  Craven,  7  Taunt.  612;  Doyley  v.  Burton,  1  Ld.  Raym.  533. 

(s)  Pascoe  v.  Pascoe,  3  Bing.  N.  C.  898  ;  2  Ch'itt.  PI.  256,  notes,  6th  Ed. 

(<)  Perry  v.  Nicholson,  1  Burr.  278;  Leake  v.  Butler,  Litt.  312;  Smith  v.  Kirfoot,  1 
Leon.  72  ; 'Wood  v.  Wilson,  2  C.  M.  &  R.  241  ;  Tilford  v.  French,  1  Sid.  160  ;  Foreland 
v.  Marygold,  1  Salk.  72  ;  Bac.  Ab.  Arb.  G.  ;  Leach  v.  Morris,  1  Mod.  36,  contra.  See  2 
Chitt.  Pi.  note  (h),  where  it  is  said  if  there  be  a  condition  precedent  to  the  payment  of  the 
money,  it,  and  performance  of  it,  should  be  averred  in  the  declaration. 

(«)  Tomlin  v.  Mayor  of  Fordwich,  6  N.  &  M.  594. 
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it  is  sufficient  to  show  the  effect  and  substance  of  what  was  awarded  by 
word  of  mouth. (a?) 

An  award,  though  indented  under  the  hand  and  seal  of  the  arbitrator,  is 
no  deed  or  specialty,  but  a  writing  under  hand  and  seal,  unless  it  be  deli- 
vered by  the  arbitrator  as  a  deed,  and  therefore  it  is  not  necessary  in  plead- 
ing to  make  profert  of  it.(y) 

It  is  usual  in  practice  to  aver  that  the  defendant  had  notice  of  the  award, 

.  _-,  but  such  an  averment  has  been  held  *not  to  be  necessary,  unless 
L  J  the  submission  provide  that  notice  of  the  award  shall  be  given,  be- 
cause the  defendant  is  bound  to  take  notice  of  the  award  being  made  as  well 
as  the  plaintiff.(z) 

If  the  award  direct  an  act  to  be  done  on  a  particular  day,  as,  for  instance, 
that  the  defendant  is  to  pay  the  plaintiff  a  sum  of  money  on  a  specified  day, 
and  the  non-peformance  of  the  act  in  question  is  the  ground  of  action,  it  is 
prudent  to  aver  that  the  day  in  question  had  elapsed  before  the  commence- 
ment of  the  suit  ;  for  though,  according  to  recent  decisions,  the  courts  will 
presume  that  the  cause  of  action  alleged  in  the  declaration  occurred  before 
the  suit  issued,  yet  they  will  not  in  some  cases  set  aside  as  frivolous  a 
demurrer  on  the  ground  of  the  want  of  such  an  allegation. (a) 

Generally,  if  an  award  direct  money  to  be  paid,  it  is  not  necessary  to 
state  any  request  for  payment  in  the  declaration  in  an  action  on  the  award. 
But  if  the  award  be  to  pay  a  sum  »  on  request,"  the  declaration  must  allege 
an  express  request.  The  averment  that  the  defendant,  though  often 
requested,  has  not  paid,  is  insufficient. (6) 

Ordering  the  money  to  be  paid  at  a  particular  time  and  place,  does  not 
impose  the  necessity  of  alleging  a  request,  for  the  defendant  is  still  under 
a  general  obligation  to  pay  ;  nor  need  the  declaration  in  such  case  allege 
the  attendance  of  the  plaintiff  at  the  place,  or  a  demand  by  him  there  ;  the 
utmost  necessary  to  be  stated  is,  that  the  defendant  did  not  pay  at  the  time 
and  place,  or  at  any  other  time  or  place.  Readiness  to  pay  at  the  time  and 
place  is  only  matter  of  defence. (c) 

r*4.Q7H  *^'  however,  the  plaintiff  be  directed,  on  the  receipt  of  the  money 
L  -*  at  the  time  and  place,  to  do  a  concurrent  act,  as  for  instance,  if,  on 
the  money  being  paid  him,  he  is  to  give  the  defendant  a  covenant  of  indem- 
nity, the  plaintiff  cannot  sue  for  the  money  without  showing  a  readiness  on 
his  part  to  give  the  covenant  ;  and  therefore  he  must  aver  his  own  presence 
at  the  place,  and  attendance  during  the  whole  period  appointed  for  payment 
of  the  money. (rf) 

If  an  action  be  brought  on  an  award  directing  one  of  the  parties  to  pay 

(x)  Hanson  v.  Liverscdge,  2  Vent.  242;  Thomlinson  v.  Arriskin,  1  Com.  Rep.  329. 

(y)  Dod  v.  Herbert,  Sty.  459  ;  Perry  v.  Nicholson,  ]  Burr.  278 ;  Hodsden  v.  Harridgc, 
2  Saund.  02,  1).  n. 

(2)  Frauncc's  case,  8  Rep.  92,  b. ;  Hodsden  v.  Harridge,  2  Saund.  62,  n.  4  ;  Child  v.  Hor- 
den,  2  Bulst.  144  ;  Gable  v.  Moss,  1  Bulst.  44 ;  Juxon  v.  Thornhill,  Cro.  Car.  132.  See 
Brooke  v.  Mitchell,  6  M.  &  VV.  473. 

la)  Waters  v.  Sutton,  11  Jur.  87  ;  Owen  v.  Waters,  2  M.  &  W.  91  ;  Shepherd  v.  Shep- 
herd, 3  1).  &  L.  199  ;  Granger  v.  Dacrc,  12  M.  &  W.  431  ;  Abbott  v.  Aslett,  1  M.  &  W. 
209.  (b)  Waters  v.  Bridge,  Cro.  Juc.  639. 

(r)  Rowc  v.  Voung-,  2  H.  &  B.  1 0.r>,  per  Bailey,  J.,  233 ;  Lambard  v.  Kingsford,  Lutw. 
558  ;  Rodham  v.  Stroher,  3  Keb.  830. 

(d)  Rowe  v.  Young,  2  15.  &  B.  165,  per  Bailey,  J.  234  ;  Phillips  v.  Knightly,  1  Bar- 
nard, 81;  s.  C.  Fitzg.  53. 
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the  expenses  of  the  reference,  and  that  the  other  should  repay  them  on 
on  demand,  it  would  seem  that  an  averment  of  payment  and  of  a  request  for 
repayment  is  necessary. (c\ 

Where  the  defendant  promised  to  pay  the  plaintiff  £40  on  request  in 
case  he  did  not  perform  an  award,  it  was  held  that  an  actual  request  was 
necessary  before  action  brought,  and  that  the  declaration  should  have  averred 
a  special  request ;  and  a  distinction  was  taken  between  a  promise  to  pay  a 
collateral  sum  on  request,  as  this  .£40  was,  and  a  promise  to  pay  a  prece- 
dent debt  or  duty  where  no  actual  request  is  necessary. (f\ 

In  debt  on  an  award  by  the  assignee  of  an  insolvent  debtor,  there  is  no 
necessity  that  the  declaration  should  allege  that  the  submission  to  arbitra- 
tion was  with  consent  in  writing,  of  the  major  part  of  the  creditors  ;  for  the 
reference  is  good  without  such  consent,  although  the  want  of  it  may  render 
the  assignee  responsible  to  the  creditors. {g\ 

A  party  dying  pending  a  reference,  the  arbitrator  directed  payment  to  be 
made  by  his  executors  out  of  his  assets.  In  assumpsit  against  the  execu- 
tors, a  statement  in  the  declaration  that  they  had  had  notice  of  the  award, 
that  by  reason  thereof  they  became  liable  as  executors  to  pay  according  to 
the  tenor  of  the  award,  and  that  being  so  liable,  the  *executors  afore-  r5MQa-i 
said  [not  saying  as  executors]  promised  to  pay  the  amount  accord-  L  J 
ing  to  the  tenor  of  the  award,  was  held  to  be  a  sufficient  averment  of  a  pro- 
mise by  them  as  executors  to  pay  the  amount  out  of  the  assets,  and  not  a 
statement  of  a  mere  personal  promise,  for  which  there  was  no  consideration 
stated.  It  was  also  decided,  that  it  was  not  necessary  to  aver  that  the  exec- 
utors had  any  assets. (/i) 

Before  the  new  rules  of  pleading,  H.  T.  4  W.  IV.,  which  prohibit  two 
counts  for  the  same  subject-matter,  it  was  the  practice  in  actions  of  debt  or 
assumpsit  on  an  award  to  add  to  the  special  count  stating  the  submission 
and  award  in  the  manner  previously  recommended,  a  count  alleging  gene- 
rally that  the  defendant  was  indebted  to  the  plaintiff  in  a  certain  sum  upon 
an  award  made  by  the  arbitrator  on  a  submission  concerning  the  matters  in 
difference  between  the  plaintiff  and  defendant,  by  virtue  of  which  the  arbi- 
trator had  awarded  the  defendant  to  pay  the  sum  claimed. (£)  The  effect  of 
such  a  count  does  not  seem  to  have  been  much  considered.  On  one 
occasion,  Eayley,  B.,  is  reported  to  have  said,  "Is  it  quite  clear  that 
indebitatus  assumpsit  will  lie  on  an  award  V'(lt\ 

II.  Averments  in  pleading  stating  an  award  in  debt  on  an  arbitration 
bond.~] — Where  in  debt  on  bond  conditioned  for  the  performance  of  an 
award,  the  plaintiff  sets  out  the  award  in  his  declaration  or  replication,  we 
have  previously  seen  he  must  set  out  the  whole  or  every  part  of  it  that  is 
not  void.(/)     Where,  in  such  an  action,  the  defendant  pleaded  no  award, 

(c)  Driver  v.  Hood,  7  B.  &  C.  494  ;  S.  C.  1  M.  &  R.  324. 

(/)  Birks  v.  Trippet,  1  Saund.  32. 

(£)  Sutcliffe  v.  Brooke,  3D.&  L.  302.  See  P.  1,  ch.2,  s.  3,  d.  1,  p.  40,  reference  by 
assignees  of  bankrupts  and  insolvents. 

(/;)  Dowse  v.  Coxe,  3  Bing.  30.  See  P.  2,  cii.  3,  s.  3,  d.  8,  p.  16;),  effect  of  clause  pre- 
venting- death  from  being  a  revocation. 

(0  See  the  Forms,  2  Chitt.  PI.  61,  146,  6th  Ed. 

(i)  Crump  v.  Adney,  1  C.  &  M.  355  ;  S.  C.  3  Tyrw.  279. 

(/)  Sec  the  previous  division,  p.  495.  See  the  Appendix  of  Forms,  for  the  pleadings  in 
debt  on  the  arbitration  bond. 
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and  the  plaintiff  in  his  replication  set  out  part  only  of  the  award,  and  con- 
cluded with  a  profert,  and  the  defendant  craved  oyer,  and  (the  award  beino1 
r*4q01  sel  ^orl'1  at  'ar2e)  demurred  generally,  it  was  held  that  the  action 
L         -1  could  not  be  maintained  on  account  of  the  variance. (m) 

The  plaintiff  must  assign  breaches  under  the  statute  8  &  9  W.  III.  c.  11, 
and  cannot  have  judgment  for  the  penalty  and  take  out  execution  for  the 
sum  awarded,  though  there  is  only  a  single  sum  to  be  paid  on  the  bond, 
namely,  the  amount  of  damages  ascertained  by  the  award  ;  for  a  bond  to 
perform  an  award  is,  in  other  words,  a  bond  to  perform  an  agreement,  and 
comes  directly  within  the  words  of  the  statute. (/?) 

In  general,  in  an  action  of  debt  on  bond  for  the  performance  of  any  act 
other  than  an  award,  if  the  defendant  plead  matter  of  excuse  that  admits  a 
non-performance,  the  plaintiff  need  not  assign  a  breach  in  his  replication, 
but  need  only  falsify  the  special  matter  alleged.  But  the  case  of  an  action 
on  a  bond  to  perform  an  award  is  an  exception  to  this  general  rule.(o)  For 
there,  if  the  defendant  plead  no  award  made,  the  replication,  besides  setting 
out  the  award,  must  also  assign  a  breach  ;  and  the  reason  alleged  for  the 
difference  is  this,  that  though  an  award  be  made,  it  may  be  void  in  part, 
and  that  therefore  the  plaintiff  must  not  only  show  the  award  that  the  court 
may  see  that  there  was  an  award,  but  must  also  set  forth  the  breach,  that  it 
may  appear  likewise  that  the  non-performance  was  of  a  good  part  of  the 
award,  and  not  of  a  void  part  thereof,  for  in  the  latter  it  need  not  be 
performed.  (/A 

And  yet  the  breach,  when  assigned,  is  not  issuable  or  traversable,  nor 
can  the  defendant  give  any  answer  to  it,  for  the  plea  as  between  the  parties 
has  an  issue  before,  and  the  breach  is  but  an  excrescence  or  surplusage  ;((/) 
for  any  answer  to  the  breach  must  necessarily  admit  the  existence  of 
r*^nm  *an  awarc^'  an^  consequently  would  be  a  plain  departure  from  the 
L         -I  plea.(r) 

Still  the  want  of  assigning  a  breach  is  matter  of  substance,  and  bad  on 
general  demurrer. (s)  The  same  is  the  case  if  the  plaintiff  assign  a  bad 
breach,  and  it  will  not  be  aided  after  verdict. (t) 

If  the  award  to  pay  a  sum  of  money  and  costs  be  bad  as  to  the  costs,  a 
replication  in  an  action  on  the  bond  assigning  as  a  breach  the  non-payment 
of  the  money  only  is  good.(?*)  So  on  an  award  that  the  defendant  and  a 
stranger  shall  do  an  act,  assigning  a  breach  in  the  neglect  of  the  defendant 
only,  is  sufficient,  when  the  direction  as  to  the  stranger  is  void. (a?) 

(m)  Furlong  v.  Thornigold,  12  Mod.  533 ;  S.  C.  Foreland  v.  Hornigold,  1  Lord  Raym. 
715;  Foreland  v.  Marygold,  1  Sulk.  72. 

(nj  Welch  v.  Ireland,  6  East,  613. 

(0)  All.  Gen.  v.  Elliston,  1  Stra.  191 ;  Com.  Dig.  Pleader,  F.  4. 

(p)  Meredith  v.  Alleyn,  1  Salk.  138;  Hayman  v.  Gerrard,  1  Saund.  102  ;  Com.  Dig. 
Pleader,  F.  14;  Shelley  v.  Wright,  Willes,  9 ;  Barret  v.  Fletcher,  Yelv.  152  ;  Lee  v.  Elkins, 
12  Mod.  585;  Ormeladc  v.  Coke,  Cro.  Jac.  354. 

(r/)  Heard  v.  Baskerville,  Hob.  232;   Bricklicad  v.  Archbishop  of  York,  Hob.  197. 

(r)  Morgan  v.  Man,  T.  Raym.  94 ;  Gayle  v.  Bctts,  1  Mod  237 ;   Bac.  Ab.  Arb.  G. 

(s)  Barret  v.  Fletcher,  Cro.  Jac.  220  ;  S.  C.  Yelv.  152  ;  Heard  v.  Baskerville,  Hob.  232  ; 
Brick  head  v.  Archbishop  of  York,  Hob.  197. 

(i)  Com.  Dig.  Pleader,  F.  14;  Pit  v.  Wardal,  Godb.  164. 

(«)  Addison  v.  Gray,  2  Wils.  293;  Fox.  v.  Smith,  2  VVils  2G7. 

(> ,  Oldfield  v.  Wilmer,  1  Leon.  140.  3U4;  S.C.Owen,  153;  Pit  v.  Wardal,  Godb.  1C4; 
Bac.  Ab.  Arb.  G. 
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On  a  bond  to  perform  an  award,  if  the  defendant  plead  in  effect  travers- 
ing the  submission,  or  any  oilier  collateral  matter,  the  plaintiff'  may  join 
issue  thereon  without  assigning  a  breach. (y)  So  if  the  defendant  show  an 
award,  and  plead  performance  of  part  only,  and  issue  be  taken  thereon. (z) 

If  the  defendant  plead  any  plea  admitting  the  award  and  excusing  non- 
performance, as  if  he  plead  a  release  of  all  demands  after  the  award, 
whereby  he  offers  a  specia'  point  in  issue,  it  is  sufficient  for  the  plaintiff  to 
answer  the  release,  or  other  special  matter  alleged  by  the  defendant,  with- 
out assigning  any  breach. (o) 

Where  an  award  is  made  that  if  the  plaintiff  pay  the  defendant  ten  pounds, 
then  the  defendant  shall  assure  to  the  plaintiff  a  certain  manor  ;  if  debt  be 
brought  on  the  arbitration  bond,  and  the  defendant  plead  that  the  plaintiff 
has  not  paid  him  the  ten  pounds,  it  is  a  good  replication  for  the  *plain-  r#-nI-, 
tiff  to  say  that  he  has  paid  the  ten  pounds,  without  saying  further  L  -■ 
that  the  defendant  has  not  assured  him  the  manor;  for  when  the  plaintiff 
has  given  a  direct  answer  to  the  special  matter  alleged  in  bar  he  need  not 
make  any  other  addition. (6) 

When  the  defendant  pleads  no  award,  and  the  plaintiff  replies  setting  out 
an  award,  it  seems  clear,  from  the  case  of  Fisher  v.  Pimbley,(c)  that  such 
replication  should  conclude  with  a  verification,  in  order  that  the  defendant 
may  have  an  opportunity  of  pleading  in  his  rejoinder  matter  which  may 
show  the  award  to  be  void  in  law.(rf) 

If  in  debt  on  bond  conditioned  to  perform  an  award  the  defendant  in  his 
plea  set  out  part  only  of  the  award,  and  aver  performance;  and  the  award 
as  set  out  be  bad,  and  the  plaintiff  in  his  replication  set  out  the  rest  of  the 
award,  it  is  a  question  whether  he  ought  to  conclude  it  with  a  verification, 
or  to  the  country.  In  the  learned  note  to  the  case  cited  below,  the  opinion 
is  expressed,  that  the  proper  conclusion  should  be  to  the  country,  on  the 
ground  that  as  the  use  of  concluding  with  an  averment  is  to  give  the  oppo- 
site party  an  opportunity  of  traversing  the  new  matter  alleged,  that  did  not 
apply  here,  as  the  defendant  having,  by  pleading  performance,  admitted  the 
validity  of  the  award,  could  not,  without  being  guilty  of  a  departure,  tra- 
verse the  statements  in  the  replication  which  show  the  award  to  be 
good.(e)     Yet  the  award  might  not  be  correctly  stated. 

To  debt  on  bond  conditioned  to  perform  an  award,  the  defendant  pleaded 
an  award  and  a  tender  pursuant  to  it ;  the  plaintiff  replied,  setting  forth 
matter  showing  the  award  good,  and  traversing  the  tender,  concluding  to 
the  country  ;  the  court  was  divided  as  to  the  validity  of  the  replication; 
one  part  holding  it  ought  to  have  concluded  with  a  verification,  and  so  per- 
mitted the  defendant  to  traverse  the  allegations  *in  it;  the  other  say-  ^  _ 
ing  that  the  defendant  by  pleading  performance  had  barred  himself  L  J 
from  traversing  matter  which  went  to  support  the  validity  of  the  award.  (A 

(y)  Com.  Dig.  Plead.  F.  15;  Bac.  Ab.  Arb.  G. ;  Kind  v.  Carter,  1  Sid.  290;  Strike  v. 
Benstey,  1  Lutw.  5"25. 

(z)  (ienne  v.  Tinker,  3  Lev.  24;   Com.  Dig.  Plead.  F.  15. 

(a   Jeffrey  v.  Guy,  Yelv.  78.  (I,)  Baily  v.  Taylor,  Yelv.  24. 

(c)  11  East,  188.  (<l)  Veale  v.  Warner,  1  Saund.  326,  b.  n.  I,  h. 

(e)  Veale  v.  Warner,  1  Saund.  32G,  b.  n.  1.  (/)  Seal  v.  Ciowe,  3  Lev.  164. 
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SECTION  III. 


THE    EFFECT    OF    AN    AWARD    AS    A    PLEA. 

Though  before  the  new  rules  of  pleading  an  award  might  generally  have 
been  rnven  in  evidence  under  the  general  issue  in  an  action  on  the  original 
demand,  it  was  frequently  advisable  to  plead  it  in  order  to  compel  the 
plaintiff  in  his  replication  to  take  issue  on  some  particular  part  of  the  plea, 
and  thereby  admit  the  residue,  or  to  reply  specially.  Now,  however, 
since  the  Reg.  Gen.  H.  T.  4  W.  IV.,  an  award  must  be  pleaded  specially 
as  a  defence,  when  it  operates  as  a  discharge  of  the  right  to  sue. (a) 

In  very  old  times,  during  which  it  was  considered  that  when  the  submis- 
sion was  not  under  seal  no  action  could  be  maintained  on  an  award  direct- 
ing the  doing  anything  but  the  payment  of  money,  it  was  laid  down  that  a3 
the  plaintiff  had  no  means  of  compelling  performance,  such  an  award  was 
no  bar  to  an  action  for  the  original  matters  in  dispute,  until  the  defendant 
had  performed  what  the  award  directed. (b) 

But  since  it  has  been  decided  that  assumpsit  lies  on  the  award  under 

such  a  submission,  it  has  been  held  that  whenever  the  award  gives  a  new 

duty  in  lieu  of  the  former,  or  awards  any  collateral  matter  in  satisfaction  of 

^  the  debt  or  ^grievance,  it  may  be  pleaded  in  bar  without  any  aver- 

L         J  ment  of  performance. (c) 

In  the  following  case  a  somewhat  peculiar  distinction  was  taken.  In 
answer  to  an  action  of  assumpsit  for  not  delivering  some  hops  pursuant  to 
a  contract,  it  was  held  that  an  award  of  mutual  releases  alone  on  a  reference 
of  all  matters  in  difference  could  not  be  pleaded  in  bar  without  averring 
that  the  defendant  had  executed  a  release.  A  statement  that  he  was  always 
ready  to  execute  was  not  considered  sufficient,  for  the  release,  it  was  said, 
created  no  new  duty  in  satisfaction  of  the  claim. (rf) 

According  to  the  old  cases  the  award  only  extinguishes  the  original  claim 
sub  modo  ;  for  it  is  said  that  if  the  time  of  performance  be  past  before  the 
action  is  brought,  the  award  cannot  be  pleaded  in  bar  without  showing  per- 
formance, though  the  plaintiff  has  a  remedy  by  action  on  the  award;  as  for 
instance,  if  the  award  be  to  pay  money  or  to  execute  a  bond  at  a  day  past, 
the  defendant  ought  to  show  that  he  has  paid  the  money  or  given  the  bond, 
unless,  indeed,  the  plaintiff  is  the  cause  of  the  award  not  being  performed, 
as  if  the  defendant  tender  the  money  at  the  day  and  the  plaintiff  refuse 
it.(e) 

(a)  2  Chitt.  PL  146,  notes,  6th  Ed.;  Allen  v.  Milner,  2  C.  &  J.  47  ;  3  Chitt.  PI.  793, 
notes,  6th  Ed.  (&)  Rolle,  Ab.  Arb.  X.  1,  p.  266. 

(c)  Gascoyne  v.  Edwards,  1  Y.  &  J.  19;  Crofts  v.  Harris,  Carth.  187;  Freeman  v. 
Bernard,  1  Balk.  69  ;  S.  C.  1  Lord  Raym.  217;  Purslow  v.  Bailey,  1  Salk.  76;  S.  C.  6 
Mod.  221 ;  2  Lord  Raym.  1039 ;  Allen  v.  Harris,  1  Lord  Raym.  132 ;  Bac.  Ab.  Arb.  G. 

(d)  Freeman  v.  Bernard,  1  Salk.  69  ;  S.  C.  1  Ld.  Raym.  247  ;  Clapcott  v.  Davy,  1  Lord 
Raym.  611. 

(e)  Com.  Dig.  Accord.  D.  2,  3;  Rolle,  Ab.  Arb.  Z.  267  ;  Bac.  Ab.  Arb.  G.;  Dighton  v. 
Whiting,  1  Lutw.  ->\  ;  Lincfa  v.  Dacy,  1  Kcb.  848;  Hare  v.  George,  Cro.  Eliz.  66;  Clap- 
cott v.  Davy,  1  Lord  Raym.  611. 
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But  it  is  apprehended  that  the  courts  would  now  hold,  that  the  award 
either  does  not  extinguish  the  original  claim,  or  extinguishes  it  altogether. 
The  modern  doctrine  seems  to  be  this  :  — 

If  an  action  be  brought  for  a  debt,  whether  the  form  be  debt  or  assumpsit, 
an  award  respecting  the  claim,  ascertaining  the  amount  of  the  debt,  and 
directing  payment,  cannot  be  pleaded  in  bar  to  the  action  without  alleging 
performance  ;  for  the  money  until  paid  is  due  in  respect  of  the  *ori-  [-m^-i 
ginal  debt:  as  for  instance,  if  the  claim  be  for  tolls  the  sum  L  J 
awarded  is  due  for  tolls  still.  But  if  the  claim  be  of  a  different  nature,  as 
for  example,  to  have  goods  delivered,  and  the  award  direct  payment  of 
money  in  satisfaction  of  the  demand,  the  right  to  have  the  goods  seems  to 
be  gone,  and  the  only  right  remaining  is  the  substituted  right  to  have  the 
money  awarded.  So  if  the  demand  be  for  a  debt,  and  the  award  direct  not 
payment  in  money,  but  payment  in  a  collateral  way,  as  by  delivery  of  goods 
or  performance  of  work,  it  seems  the  right  to  have  payment  in  money  is 
extinguished.  In  like  manner,  if  the  claim  be  for  unliquidated  damages, 
an  award  of  a  sum  certain  in  satisfaction  is,  it  is  apprehended,  a  good  bar 
without  alleging  performance. (f\ 

In  all  actions  where  accord  and  satisfaction  is  a  good  defence,  an  award 
may  be  pleaded  in  bar.(fi") 

To  an  action  of  trespass  a  defendant  may  sometimes  plead  an  award 
made  on  a  submission  between  the  plaintiff  and  a  stranger.  An  award 
between  A.  and  B.  for  a  trespass  done  by  C.'s  cattle,  when  in  the  posses- 
sion of  A.,  is  a  good  bar  to  an  action  by  B.  against  C.  for  the  same  tres- 
pass^/*) So  to  an  action  of  trespass  the  defendant  may  plead  that  the  tres- 
pass was  committed  by  himself  and  another,  and  the  matter  was  afterwards 
submitted  to  arbitration  by  the  plaintiff,  the  defendant,  and  the  other  tres- 
passer, and  determined  by  an  award. (i) 

If  a  man  pay  money  on  a  void  award,  and  it  be  accepted,  it  may  be 
pleaded  as  an  accord  and  satisfaction.^) 

An  award  which  does  not  extend  to  the  whole  of  the  thing  demanded,  is 
not  a  good  plea  to  an  action  on  the  demand. (/) 

To  an  action  on  a  bond  for  money,  a  plea  that  after  the  money  became 
due  the  plaintiff  and  the  defendant,  by  parol,  *submitted  to  an  r*-nr--i 
award  ;  that  the  arbitrator  awarded  the  defendant  to  pay  the  plaintiff  L  -^ 
a  certain  sum,  and  that  he  tendered  the  sum,  was  held  bad  on  demurrer,  the 
debt  being  due  by  specialty. (m\ 

If  a  cause  be  referred  after  issue  joined,  and  the  plaintiff  nevertheless 
proceed  with  the  action,  and  after  an  award  in  the  defendant's  favour  take 
it  down  to  trial,  the  award  may  be  pleaded  as  a  plea  to  the  further  mainten- 
ance of  the  action  ;  formerly  it  was  by  way  of  plea  puis  darreign  continu- 
ance. It  is  apprehended,  to  have  the  benefit  of  the  award,  the  defen- 
dant must  so  plead  it,  for  it  seems  to  have  been  inadmissible  in  evidence 
even  before  the  new  rules  of  pleading.(n) 

(/)  Allen  v.  Milncr,  2  C.  &  J.  47. 

(g-)  Com.  Dig.  Accord.  D.  1  ;  Blake's  Case,  6  Rep.  43,  b. ;  Bac.  Ab.  Arb.  G. 

(h)  Com.  Dig.  Accord.  D.  1  ;  Rolle,  Ab.  Arb.  B.  1,  p.  268. 

(i)  Thomlinson  v.  Arriskin,  1  Com.  Rep.  328;  Bac.  Ab.  Arb.  G. 

(k)  Bacon  v.  Dubarry,  1  Salk.  70. 

(/)  Clapcott  v.  Davy,  1  Lord  Raym.  611 ;  Farrer  v.  Bates,  Al.  4  ;  Bac.  Ab.  Arb.  G. 

(wi)  Luddington  v.  White,  Sty.  350. 

(n)  Lowes  v.  Kermode,  8  Taunt.  146  ;  Storey  v.  Bloxham,  2  Esp.  503. 
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A  replication  in  replevin  justifying  a  distress  under  a  power  to  distrain 
given  by  an  award,  is  a  departure  from  an  avowry  relying  on  the  common 
law  right  to  distrain  for  rent  service. (o) 


SECTION  IV. 


HOW    TO    ANSWER    IN    PLEADING    AN    AWARD    PLEADED. 

I.  Traversing  the  submission.'] — It  is  not  intended  in  this  section  to  enu- 
merate all  the  kinds  of  defences  which  may  be  pleaded  to  defeat  a  claim  rest- 
ing on  an  award.  Those  only  are  discussed  which  havesome  special  refer- 
ence to  the  subject  of  arbitration. 

r  ..  Though  the  following  observations  treat  principally  of  the  *pleas 
L  -1  which  may  be  employed  in  answer  to  actions  to  enforce  an  award, 
the  principles  involved  in  the  positions  laid  down  seem,  in  most  cases,  equally 
applicable  to  replications  when  an  award  is  pleaded  as  a  defence. 

If  a  defendant  in  an  action  to  enforce  an  award  deny  that  he  entered  into 
any  submission,  or  into  the  submission  set  out  in  the  declaration,  he  must 
traverse  the  fact. 

In  debt  on  the  arbitration  bond,  or  in  covenant  for  not  performing  the 
award,  the  plea  of  non  est  factum  is  the  proper  traverse. 

In  assumpsit  the  general  issue  non  assumpsit  puts  in  issue  the  validity  of 
the  submission. 

In  debt  on  the  award,  when  the  submission  is  not  under  seal,  it  does  not 
seem  clear  whether  the  plaintiff  ought  specifically  to  traverse  the  submis- 
sion, for  the  plea  of  nun<pjam  indebitatus  is  admissible  only  in  debt  on  simple 
contract,  and  it  does  not  seem  to  be  decided  whether  a  debt  arising  from  the 
legal  liability  of  an  award  be  a  debt  on  simple  contract  within  the  meaning 
of  the  rule. (a)  Supposing  it  admissible,  the  effect,  it  is  presumed,  would 
be  to  put  the  submission  in  issue. 

II.  Pleading  no  award  made.'] — If,  as  far  as  appears  in  the  pleadings, 
the  award  be  good,  and  the  defendant  intend  to  dispute  its  validity  either  for 
defects  apparent  on  its  face,  though  not  shown  on  the  record,  or  on  the 
ground  that  the  arbitrator  has  failed  to  decide  on  a  matter  in  difference 
brought  before  him,  and  that  therefore  the  award  is  not  final,  the  proper  plea 
is,  that  the  arbitrator  did  not  make  an  award  in  manner  and  form  as  alleged. 
Under  this  plea  the  defendant  will  be  entitled  to  object  to  the  validity  of  the 
award  when  produced  in  evidence,  and  also  be  permitted  to  prove  that  a 
matter  presented  to  the  arbitrator  for  determination  has  not  been  decided. 

r*^07l  ^"or  ^le  ^'c;1  °^  no  awar<J  means  n<>  *valid  award  according  to  the 
L  J  submission,  whether  there  was  an  award  in  fact  or  not. (6) 

(n)  Pascon  v.  PaBcoe,  .'!  Bing.  N.  C.  808. 

(«)  Reg.  Gen.  II.  T.  4  VV.  IV.;  Hodsden  v.  Harridgc,  2  Suund,  GI,  m.SecRiddcIl  v. 
Sutton,  2  ,\I.  V   P.  345. 

(In  Dresser  v.  Stansfield,  14  M.  &  W.  822  ;  Fisher  v.  Pimbley,  II  East,  188  ;  Gisborne 
v.  Hart,  .r>  M.  &,  W.  50  ;  Hickea  v.  Cracknell,  3  M.  &  VV.  72  ;  Spooncr  v.  Payne,  1G  L. 
J.(  C.  P.  225. 
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Anciently,  the  plea  of  no  award  meant  strictly  that  no  award  at  all  had 
been  made.  Hence,  according  to  the  old  cases,  if  to  debt  on  bond  for  non- 
performance of  the  award  the  defendant  pleaded  no  award  made,  and  the 
plaintiff  replied  by  setting  out  an  award,  and  assigned  a  breach,  the  defend- 
ant was  considered  guilty  of  a  departure  if  he  rejoined  matter  showing  that 
though  there  was  an  award  in  fact  it  was  void  in  law  ;  as  for  instance, 
where  the  rejoinder  showed  that  on  one  matter  in  difference  brought  before 
the  arbitrators  they  had  failed  to  make  any  award,  or  that  the  award  was 
not  delivered  pursuant  to  the  submission  ;  and  it  was  stated  that  the  proper 
course  for  the  defendant  to  pursue  was,  instead  of  pleading  no  award,  to 
plead  the  award,  and  then  aver  in  the  plea  the  other  matter  which  made  it 
void  ;(c)  for  that  after  pleading  no  award  made,  the  only  allowable  rejoinder 
to  a  replication  setting  out  an  award  was, — that  the  arbitrator  made  no  such 
award.  (</) 

In  the  following  case  the  principle,  that  a  plea  of  no  award  meant  no 
award  in  fact  according  to  the  ancient  cases,  was  distinctly  overruled. 

To  debt  on  bond  the  defendant,  after  craving  oyer  of  the  bond  and  condi- 
tion, by  which  it  appeared  that  the  bond  was  conditioned  to  abide  an 
award  on  all  causes  of  action,  controversies  and  demands  between  the  plain- 
tiff and  defendant,  pleaded  no  award  made.  The  plaintiff  replied,  that  the 
arbitrators  duly  made  their  award,  by  which  they  awarded  that  the  defend- 
ant should  pay  the  plaintiffa  certain  sum  "for  all  the  coal  gotten  by  him  as 
thereinbefore  mentioned."  The  defendant  rejoined,  and  set  out  the  whole 
award  verbatim,  *by  which  it  appeared  that  the  subjects  of  refer-  p^k^q-i 
ence  were  disputes  between  the  plaintiff  and  defendant,  and  that  L  -1 
the  damages  awarded  to  the  plaintiff  were  in  respect  of  coal  belonging  to 
the  plaintiff,  or  to  the  plaintiff  and  others  with  him.  The  court  on 
demurrer  held  the  rejoinder  to  be  no  departure  from  the  plea,  as  the  plea 
meant  no  legal  and  valid  award  according  to  the  submission,  and  the 
rejoinder  showing  the  award  invalid  merely  maintained  the  plea  ;  and 
Bailey,  J.,  was  of  opinion  that  the  defendant  could  not  have  defended  him- 
self by  taking  issue  on  the  replication,  for  there  was  such  an  award,  as 
there  stated,  though  there  was  not  an  award  conformable  to  the  submis- 
sion, since  it  gave  compensation  for  matters  beyond  the  submission,  namely, 
for  coal  in  which  the  plaintiff,  or  the  plaintiff  with  others,  was  interested, 
and  was  therefore  bad.  The  court  held,  also,  that  if  the  award  had  been 
truly  set  out  in  the  replication,  the  defendant  ought  to  have  demurred 
to  it;  and  as  the  replication  only  set  it  out  partially,  the  defendant  was  at 
liberty  to  set  it  out  truly  in  his  rejoinder,  and  on  demurrer  object  to  its 
validity,  (e) 

After  a  plea  of  no  award,  and  a  replication  setting  out  an  award  to  pay 
money,  and  alleging  non-payment,  the  defendant  cannot  rejoin  payment 
without  being  guilty  of  a  departure. (/) 

If  in  debt  on  the  arbitration  bond  it  appear  on  oyer  that  the  condition  is 
to  abide  by  the  award  of  the  arbitrators,  and  in  case  they  make  no  award 

(c)  House  v.  Launder,  1  Lev.  85;  Harding  v.  Holmes,  1  Wils.  12?  ;  Morgan  v.  Man,'l 
Lev.  127  ;  S.  C.  T.  Raym.  94  ;  Roberts  v.  Marriot,  2  Saund.  183 ;  S.  C.  1  Lev.  300 ;  Com. 
Dig.  Pleader,  F.  7  ;  Keilway,  175. 

(</)  Skinner  v.  Andrews,  1  Lev.  245. 

(e)  Fisher  v.  Pimbley,  1 1  East,  188.  (/)  Hinton  v.  Cray,  3  Keb.  512. 

February,  1849.— 24 
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within  a  certain   time,  of  an   umpire,  the  plea  denying  the  award  should 
allege  that  neither  the  arbitrators  nor  the  umpire  made  an  award. (#) 

Where  a  defendant  desired  to  impeach  the  award,  until  the  recent  case 
of  Dresser  v.  Stansfield, (A)  it  seems  to  have  been  considered  not  only  that 
he  might,  but  that  he  should,  state  in  a  special  plea  the  facts  which  showed 
that  the  award  was  not  final,  and  conclude  it  with  a  verification. (i)  But 
Q-.  *in  the  case  above  referred  to, (A-)  a  special  plea  setting  forth  that 
L  J  some  issues  were  joined  in  the  cause  referred,  and  showing  that  the 
award  had  not  decided  them,  and  was  therefore  not  final,  was  held  bad  on 
special  demurrer  as  amounting  to  an  argumentative  plea  of  no  award.  To 
make  such  a  plea  good  on  special  demurrer,  it  should  at  all  events  conclude 
with  a  special  traverse, — "  and  so  that  there  was  no  award  of  and  concerning 
the  premises. "(/) 

If  the  objection  to  the  award  be  that  the  arbitrator  has  not  decided  all  the 
questions,  in  order  to  render  the  plea  good  at  all  it  must  aver  notice  to  the 
arbitrators  of  the  matters  omitted  from  decision. (w) 

In  an  action  of  debt  on  the  arbitration  bond  the  defendant  pleaded  the 
condition  of  the  bond,  set  forth  the  award  in  its  terms,  and  then  averred 
that  a  question  as  to  the  defendant's  right  to  an  indemnity  from  the  plaintiff 
against  certain  liabilities  was  a  matter  in  difference,  and  brought  before 
the  notice  of  the  arbitrators,  and  that  they  had  not  in  their  award  given  any 
directions  touching  the  same.  On  demurrer,  the  plea  was  held  good,  and 
judgment  was  given  for  the  defendant. (n) 

The  above  case  was  quoted  in  argument  in  support  of  the  special  plea  in 
Dresser  v.  Stansfield,  but  the  court  drew  a  distinction  between  it  and  the 
question  before  them;  Alderson,  B.,  saying,  "There  was  a  prima  facie 
case  by  the  bond,  which  the  defendant  had  to  answer  by  showing  an  award 
which  was  invalid."  And  Parke,  B.,  added,  "  The  objection  there  came 
from  the  party  who  staled  the  award.  That  case  is  certainly  no  authority 
for  you."(o) 

III.  Misconduct  or  mistake  of  arbitrator  not  pleadable.'] — To  an 
r*^io~l  acl'on  °f  debt  on  Dond  for  not  performing  an  award,  *or  to  an 
L  J  action  on  the  award  itself,  the  defendant  cannot  plead  collusion  or 
other  misconduct  of  the  arbitrator  in  avoidance  of  the  award. (p) 

In  the  case  of  Veale  v.  Warner,(y)  the  very  learned  reported,  Saunders, 
mentioning  that  he  was  reprehended  for  pleading  so  subtlely  as  to  trick  the 
plaintiff,  excuses  his  conduct  by  alleging  that  it  was  a  case  of  very  great 
hardship  on  the  defendant,  and  that  afterwards  the  defendant  had  relief  in 
the  Exchequer  against  the  arbitration  bond  on  the  ground  of  bad  practice  of 
the  plaintiff  with  the  arbitrator.  Mr.  Serjeant  Williams,  treating  of  a  plea 
of  collusion  of  the  arbitrator,  in  his  note  on  the  above  case,  says,  "As  such 

(/r)  Hinton  v.  Cray,  3  Kcb.  512.  (h)  14  M.  &  W.  822. 

(i)  Gisbornc  v.  Hart,  5  M.  &  VV.  50;  Perry  v.  Mitchell,  2  D.  &  L.  452. 
(k)  Dresser  v.  Stansfield,  14  M.  &  W.  822. 

(1)  Dresser  v.  Stansfield,  II  M.  &  W.  822.    Sec  I.insey  v.  Asliton,  Godb.255. 
(w)  Elsom  v.  Nolle,  2  Smith,  459.  («)  Mitchell  v.  Staveley,  16  East,  58. 

(o;  Dresser  v.  Stansfield,  14  M.  &,  W.  822. 

(p)  Wills  v.  Maccarmick,  2  Wils.  148;  Crazier  v.  Bryant,  10  Moore,  587;  Chicot  v. 
Leqaesne,  2  Ves.  Sr.  315. 
(7)  1  Saund.  327,  a.  n.  3. 
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a  plea  would  in  the  principal  case  have  been  supported  by  the  facts,  it  may- 
be pronounced  almost  with  absolute  certainty  that  so  able  a  lawyer  as  the 
reporter  is  known  to  have  been  would  have  stated  the  facts  as  a  defence  to 
the  action,  and  not  have  had  recourse  to  the  unworthy  trick  for  which  he 
was  so  justly  censured,  if  the  plea  could  have  been  supported  in  point  of 
law."  And  he  adds,  "There  seems  to  be  no  case  or  dictum  where  a  plea 
of  this  sort  has  been  held  to  be  pleadable,  nor  is  a  precedent  of  such  a  plea 
to  be  found  in  any  of  the  books  of  entries. "(/•) 

A  plea  that  the  arbitrator  refused  the  defendant  reasonable  time  to  bring 
forward  his  witnesses,  though  he  had  several  material  witnesses  to  examine, 
was  held  bad  on  demurrer,  as  imputing  misconduct. (s)  So,  also,  that  he 
made  his  award  without  hearing  the  defendant  or  his  witnesses. (t\  In  this 
latter  case  Lord  Ellenborough,  C.  J.,  said,  "  How  can  the  injustice  of  the 
arbitrator  be  pleaded  against  one  of  the  parties  without  at  least  implicating 
him  in  it?"  If  the  observations  of  Mr.  Serjeant  Williams  on  the  case  of 
Veale  v.  Warner. (w)  previously  cited,  are  good  law,  the  collusion  of  a  party 
would  not  render  the  matter  more  pleadable,  for  *it  is  distinctly  r-*^,!-] 
stated  in  that  case  that  the  defendant  obtained  relief  against  the  L  -1 
bond  in  the  Exchequer  on  the  ground  of  the  plaintiff's  bad  practice  with 
the  arbitrator.(x) 

Where  the  award  directed  an  executrix  to  pay  a  sum  of  money,  a  plea 
by  her  that  there  was  no  admission  or  evidence  of  assets  before  the  arbi- 
trator, was  held  ill  on  general  demurrer,  as  imputing  misconduct  to  the 
arbitrator;  for  directing  a  personal  representative  who  had  no  assets  to  pay 
the  debts  of  the  deceased  would  be  unjust. (?/) 

The  Court  of  Exchequer,  in  a  recent  case,  expressed  an  opinion  that  to 
an  action  on  the  award  the  defendant  might  plead  that  the  joint  arbitrators 
executed  the  award  separately  and  not  in  each  other's  presence,  and  so 
raise  on  the  record  the  question  of  the  validity  of  such  a  mode  of  execu- 
tion.(z) 

The  mistake  of  an  arbitrator  cannot  be  pleaded  in  bar,  any  more  than  his 
wilful  misconduct. (a) 

IV.  Pleading  performance  of  the  award.'] — In  debt  on  bond  for  non- 
performance of  an  award,  the  defendant  cannot  plead  generally  that  he  has 
performed  it,  but  he  must  show  the  award  and  how  he  has  performed  it. (b) 

The  plea  should  state  a  performance  of  every  part  of  the  award  for 
which  the  defendant  is  liable,  or  it  will  be  bad  in  law.  Where  in  debt  on 
bond  conditioned  that  the  defendant  and  two  others  should  perform  an 
award,  the  defendant  pleaded  an  award  that  he  and  each  of  the  others 
should  pay  205.  each  to  the  plaintifT,  and  that  he  had  paid  the  20s.,  but 
said  nothing  as  to  the  sums  to  be  paid  by  the  other  two,  which  he  ought  to 

(r)  Veale  v.  Warner,  1  Saund.  3*27,  a.  n.  3. 
(s)  Grazebrook  v.  Davis,  5  B.  &  C.  534. 

(<)  Braddick  v.  Thomson,  8  East,  344.  («)  1  Saund.  327,  a.  n.  3. 

(x)  Dyer  v.  Dawson,  cited  in  Heming  v.  Swinncrton,  1  Coop.  C,  C.  4:20,  notes. 
(y)  Riddell  v.  Sutton,  5  Bing.  200  ;  S.  C.  2  M.  &  P.  315. 
(z)  Stalwortli  v.  Inns,  13  M.  &  VV.  466. 

(a)  Hall  &,  Hinds,  In  re,  2  M.  &  G.  847.  See  note,  852 ;  Johnson  v.  Durant,  2  B.  & 
Ad.  925. 

(6)  Anon.  F.  Moore,  3,  pi.  9. 
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have  done,  inasmuch  as  he  was  answerable  for  the  whole  money,  the  plea 

was  decided  to  be  insufficient. (c) 

r         -,       *Tender  of  rent  awarded  to  be  paid  must  be  pleaded  to  have 

«•         -^  been  made  on  the  land,  and  at  the  last  hour  of  the   appointed 

day.(d) 

When  an  award  directs  a  party  to  pay  the  rent  mentioned  in  a  certain 
indenture,  in  pleading  performance  he  need  not  set  forth  the  indenture,  but 
it  will  be  sufficient  to  refer  to  it  generally.  But  if  he  be  ordered  by  the 
award  to  pay  it  in  such  manner  and  at  such  times  as  is  expressed  in  the 
indenture,  then  he  must  set  the  indenture  out  at  length.  A  similar  rule  is 
applicable  to  an  award  directing  payment  of  money  bequeathed  by  a  will.(e) 

V.  Other  pleadings  to  defeat  the  award.'] — In  debt  on  an  award  under 
the  hand  and  seal  of  the  arbitrator,  a  plea  that  the  cause  of  action  did  not 
accrue  within  six  years  was  formerly  held  bad,  since  the  Statute  of  Limita- 
tions, 1  James  I.  c.  16,  s.  3,  did  not  apply  to  awards  under  hand  and  seal, 
which  were  said  to  be  quasi  specialities,  or,  it  is  presumed,  to  any  awards 
at  all.(/)  Now,  however,  the  plea  would  be  good,  since  by  the  statute  3 
&  4  W.  IV.  c.  42,  s.  3,  "all  actions  of  debt  upon  any  award,  where  the 
submission  is  not  by  specialty,"  shall  be  commenced  and  sued  within  three 
years  after  the  end  of  the  session  in  which  the  Act  passed,  or  within  six 
years  after  the  cause  of  such  action,  but  not  after. 

A  plea  that  the  defendant  revoked  the  authority  of  the  arbitrator  before 
the  award  was  made,  is  a  good  answer  to  any  claim  on  the  award,  when  the 
submission  is  one  that  cannot  be  made  a  rule  of  court,  and  so  not  within  the 
operation  of  the  stat.  3  &  4  W.  III.  c.  42,  s.  39,  which  prohibits  revocation 
in  such  cases. (g) 
«.,,  The  marriage  of  a  female  party  to  the  submission  pending  *the 
L  J  reference  may  be  pleaded  as  a  revocation  of  the  arbitrator's  autho- 
rity-teg") 

But  the  bankruptcy  or  insolvency  of  a  party  before  the  award  is  exe- 
cuted cannot  be  pleaded  as  a  revocation, (/i)  though  bankruptcy  and  insol- 
vency may  sometimes  bar  the  claim  on  the  award. (i) 

In  debt  on  bond,  where  the  award  was  to  pay  money  by  a  particular  day, 
a  plea  that  a  foreign  attachment  in  London  issued  the  same  day  the  money 
was  payable,  and  that  by  virtue  of  it  the  money  awarded  was  attached  ia 
the  defendant's  hands  the  day  after,  was  held  bad,  because  the  penalty  was 
due  when  the  money  was  not  paid  by  the  day.  But  Holt,  C.  J.,  said  the 
plea  would  have  been  a  good  plea  to  an  action  of  debt  on  the  award,  but 
not  to  an~action  of  debt  on  the  bond. (A1) 

An  agreement  not  under  seal  to  waive  and  abandon  the  award  cannot  be 
pleaded  in  answer  to  an  action  on  the  arbitration  bond.     The  only  remedy 

(c)  Gcnnc  v.  Tinker,  3  Lev.  24;  Veale  v.  Warner,  1  Saund.  324,  a.  1,  3. 

(d)  Furser  v.  I'rowd,  Cro.  Jac.  423. 

(e)  Anon.  1  Vent.  87 ;  Hagh  v.  Chadwick,  2  Kcb.  667. 

(/)  Hod.sdcn  v.  Harridge,  2  Saund.  61,  m.;  S.  C.  2  Kcb.  462. 

iff)  Marsh  v.  BuHeel,  5  B.  &  A.  507.         (gg)  <  harnlcy  v.  Winstanley,  5  East,  266. 
(A)  See  P.  2,  eh.  3,  B.  3,  d.  4,  p.  157.  (t)  See  P.  3,  eh.  1,  d.  7,  p.  465. 

[It)  Ingram  v.  Barnard,  1  Lord  Ruym.  636.  See  Ilobbins  v.  Standard,  Sid.  327.  See 
Coppell  v.  Smith,  4  T.  Ii.  312. 
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is  by  cross  action  against  the  plaintiff  for  suing  on  the  bond  in  breach  of 
the  agreement. (/) 

A  plea  that  the  award  was  not  made  ready  to  be  delivered  within  the 
time  limited  is  said  to  be  a  good  plea,  though  probably,  in  most  cases,  it 
would  now  be  considered  open  to  special  demurrer  as  an  argumentative  plea 
of  no  award. (m) 

Where  the  submission  contains  no  limit  as  to  time,  a  plea  to  an  action  on 
the  award,  that  the  arbitrators  did  not  make  their  award  within  a  reasonable 
time,  is  bad.(?i) 

To  a  plea  of  an  award,  the  plaintiff  replied  that  the  subject-matter  of  his 
action  was  not  included  in  the  reference  ;  though  the  submission  was  of  all 
matters  in  difference,  *and  the  cause  of  action  existed  at  the  time  r*-1A-i 
of  the  submission,  the  plaintiff  was  allowed  to  show  it  was  not  L  J 
referred.(o) 

If  the  plaintiff  set  out  an  award  bad  on  its  face  as  stated  in  the  pleadings, 
the  defendant  should  demur.(j9) 


SECTION  V. 


EFFECT    OF    AN    AWARD    IN    EVIDENCE. 

I.  Proof  of  the  submission  and  award.'] — In  debt  on  an  award  the  sub- 
mission of  all  the  parties,  if  traversed,  must  be  proved.  If  the  submission 
be  by  agreement  in  writing,  bond,  or  deed,  evidence  must  be  given  by  the 
plaintiff  of  the  execution  of  the  instrument  by  himself  and  by  every  party 
to  it,  though  they  are  not  parties  to  the  action. (a)  The  like  necessity  is 
imposed  on  a  defendant  who  relies  on  an  award  as  a  defence.  As  in  the 
case  of  contracts  for  other  purposes,  the  execution  must  be  proved  by  the 
attesting  witness,  if  there  be  one,  unless  his  absence  be  sufficiently  accounted 
for.  (6) 

A  submission,  in  writing,  and  attested,  is  not  sufficiently  proved  by  evi- 
dence of  a  rule  making  the  agreement  a  rule  of  court  under  the  stat.  9  & 
10  W.  III.  c.  15;  for  the  character  of  the  instrument  is  not  changed  by 
being  made  a  rule  of  court  for  the  particular  purpose  of  summary  enforce- 
ment. As  it  is  a  contract  deriving  its  force  from  the  consent  of  the 
*parties,  and  not  from  the  rule,  it  ought  to  be  proved  like  any  other  „.., 
contract. (c)  L         ■" 

But  a  submission  by  a  judge's  order  is  properly  evidenced  by  the  rule  of 
court ;  for  the  judge's  order  is  itself  a  judicial  act,  and  when  made  a  rule 

(I)  Braddick  v.  Thompson,  8  East,  341.         (m)  See  P.  3,  eh.  3,  s.  2,  d.  1,  p.  493. 
(n)  Curtis  v.  Potts,  3  M.  <fe  S.  145.  to)  Ravee  v.  Farmer,  4  T.  R.  146. 

(p)  Gisborne  v.  Hart,  5  M.  &  VV.  50;  Cargey  v.  Aitcheson,  2  B.  &  C.  170;  Fisher  v. 
Pimbley,  11  East,  188. 

(a)  Ferrer  v.  Oven,  7  B&C.  427;  Antram  v.  Chace,  15  East,  208;  Brazier  v.  Jones, 
8  B.  &  C.  124;  Kingston  v.  Phelps,  1  Peake,  N.  P.  299. 

(b)  Spooner  v.  Payne,  4  C.  B.  328  ;  S.  C.  16  L.  J.,  C.  P.  225. 

(c)  Berney  v.  Read,  7  Q.  B.  79. 
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is  not  altered  in  character  only  in  form,  and  the  submission  becomes  a  sub- 
mission by  rule  of  court  just  as  much  as  if  it  had  originally  been  so  with- 
out a  judge's  order. (rf) 

An  award  ordered  the  defendant  to  sign  a  memorandum  by  which  he 
undertook  not  to  pirate  the  plaintiff's  inventions;  proof  that  he  had  signed 
a  memorandum  in  terms  according  with  the  directions  of  the  award,  was 
held  sufficient  evidence  of  his  having  submitted  to  the  arbitration,  (e) 

The  recital  in  the  award  that  the  two  arbitrators  had  appointed  a  third 
to  act  with  them  pursuant  to  the  submission,  was  held  no  evidence  of  the 
appointment  of  the  third.  Nor  could  proof  of  the  fact  of  his  having 
acted  with  the  other  arbitrators  in  the  course  of  the  arbitration,  and  of  his 
having  signed  the  award,  supply  the  proof  of  a  formal  appointment ;  since 
the  mere  suffering  the  third  person  to  sit  along  with  them  and  to  sign  the 
award  would  not  be  sufficient  to  vest  in  him  any  authority. (/) 

On  a  submission  by  rule  of  court  the  production  of  the  rule  of  court  and 
award  (with  proof  of  the  execution  of  the  latter)  is  prima  facie  evidence  in 
assumpsit  on  the  award  on  the  part  of  the  plaintiff,  and  sustains  the  decla- 
ration, unless  the  validity  of  the  award  be  impeached  by  evidence  dehors 
on  the  part  of  the  defendant. (g\ 

An  award  purporting  to  be  made  by  three  but  signed  by  two  only  of  the 
arbitrators,  was  held  to  support  an  averment  alleging  it  made  by  the  two. (A) 

On  an  indictment  for  non-repair  of  a  road,  and  award  under  an  Inclo- 
sure  Act,  which  empowered  the  commissioners,  on  giving  certain  notices 
r*^ifi~l  *°  *'ie  Parl'es  t°  ^e  affected,  to  adjudge  *to  which  parish  particular 
L  -1  roads  should  belong,  was  tendered  in  evidence  by  the  defendant 
parish  to  show  that  the  road  had  been  awarded  to  be  in  another  parish  ; 
but  as  there  was  evidence  of  repair  and  other  admissions  by  the  defen- 
dants subsequent  to  the  award,  the  court  refused  to  receive  the  award 
without  proof  of  the  notices,  since  the  usage  contrary  to  the  award  rebutted 
the  prima  facie  presumption  that  all  the  proper  steps  had  been  taken. (i) 

II.  Valid  award  conclusive  as  evidence.'] — The  effect  of  an  award  in 
evidence,  as  between  the  parties,  is  most  conclusive,  and  while  unimpeached 
precludes  other  evidence  being  given  to  contradict  it.(&) 

Before  the  new  rules, an  award  might  generally  have  been  given  in  evi- 
dence under  the  general  issue  non  assumpsit ;  and  it  seems,  it  may  so  still, 
on  a  count  founded  on  the  original  debt,  when  the  award  only  settles  the 
amount  of  the  claim,  but  does  not  change  its  nature. (/) 

As  arbitrators  are  not  agents  to  state  an  account,  but  judges  to  decide 
disputes,  an  award  is  not  evidence  as  an  account  stated  ;(m)  though  where 
there  were  no  arbitration  bonds,  Lord  Ellenborough,  C.  J.,  once  admitted 
it  as  such. (n)     An  award  ascertaining   the  value  of  some  furniture,  &c, 

(d)  Bcrncy  v.  Read,  7  Q.  B.  7!);  Still  v.  Halford,  4  Camp.  17. 

(«)  Stuart  v.  Nicholson,  3  Bing.  N.  C.  113.  (/)  Still  v.  Halford,  4  Camp.  17. 

(#■)  Gisljorne  v.  Hart,  .r.  M.  vfc  W.  50.  (/*)  White  v.  Sharp,  12  M.  &,  W.  712. 

(i)  R.  v.  HaBlingfield,  2  M.  &  S.  558. 

(k)  Sybray  v.  White,  I  M.  &  VV.  4:J5 ;  Whitehead  v.  Tattcrsall,  1  A.  &  E.  491;  Bailey 
v.  Lechmerc,  1   Esp.  375. 

(I)  Allen  v.  Miln<  r,  2  C.  &  J.  47  ;  2  Chitt.  VI  140,  notes,  Glh  Ed. ;  Kingston  v.  Phelps, 
1  Peake,  N.  P.  :.'!)!>. 

(»n)  Bates  v.  Townley,  12  Jur.  GOG.  («)  Keen  v.  Batshore,  1  Esp.  194. 
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adopted  and  acted  on  by  the  defendant,  was  held  evidence  of  an  account 
stated. (0) 

In  ejectment,  a  previous  award  between  the  same  parties,  respecting  the 
title  to  the  land,  is  conclusive  evidence  of  the  right. (/j) 

In  covenant  for  non-repair,  a  verbal  award  determining'  *the  Jl?. 
amount  of  damages  prevents  the  plaintiff  proving  any  different  L  -1 
amount. (|/) 

In  an  action  of  assumpsit  against  an  executor  who  pleads  "  plene 
administravit"  alone,  an  award  on  a  submission  between  the  plaintiff  and 
the  defendant  as  executor,  respecting  the  matters  in  difference  between  the 
plaintiff  and  the  testator,  which  ascertains  the  amount  due  from  the  testa- 
tor's estate  to  the  plaintiff,  but  does  not  direct  the  defendant  to  pay  it,  can- 
not be  offered  by  the  plaintiff  in  evidence  as  an  admission  of  assets  by  the 
defendant  to  defeat  the  plea.(r)  But  if  the  arbitrator  order  the  executor 
to  pay  the  amount,  the  award  will,  it  seems,  be  conclusive  evidence  of 
assets  in  his  hands,  which  he  will  not  be  permitted  to  contradict. (s) 

An  indictment  having  been  brought  against  a  plaintiff  for  perjury, 
alleged  to  have  been  committed  by  him  in  deposing,  in  an  affidavit,  that  the 
defendant  in  the  action,  the  prosecutor  of  the  indictment,  was  indebted  to 
him  in  a  certain  sum  ;  the  award  of  an  arbitrator,  to  whom  the  action  for 
the  supposed  debt  had  been  referred,  directing  a  verdict  for  the  defendant, 
was  held  not  to  be  admissible  in  evidence  for  the  crown  on  the  trial  of  the 
indictment;  on  the  ground  that  the  decision  of  the  arbitrator  in  respect  of 
the  action  was  no  more  than  a  declaration  of  his  opinion,  and  that  there  was 
no  instance  of  such  a  declaration  of  opinion  being  received  as  evidence  of 
a  fact  against  the  party  to  be  affected  by  the  proof  of  it,  in  any  criminal 
case.(/) 

III.  Effect  of  an  award  as  evidence  to  strangers.'] — It  is  laid  down  as 
a  universal  rule,  that  it  is  only  as  regards  the  parties  to  the  submission,  or 
those  claiming  under  them,  that  an  award  has  any  force  at  all.  No  instance 
it  is  said,  can  be  proved  in  which  strangers  have  been  held  to  be  in  any 
way  affected  in  their  rights  by  an  award,  as  evidence  either  of  right  or  of 
reputation,  (w) 

*Hence,  in  an  ejectment  on  the  several  demises  of  a  mortgagor       -,^n 

.  r  ^  5 1 8 1 

and  mortgagee,  (the  lessor  of  the  plaintiff  at  the  trial  relying  on  the  L  -» 
title  of  the  mortgagee,  the  defendant  was  not  allowed  to  give  in  evidence 
an  award  in  his  favour  respecting  the  same  land,  made  on  a  submission 
between  himself  and  the  mortgagee  subsequent  to  the  mortgage  ;  although 
under  that  award  the  defendant  had  obtained  and  kept  possession  of  the 
land,  and  the  mortgagee  had  been  present  at  one  meeting  in  the  reference, 
not  however  taking  any  part  in  it. (a?) 

(0)  Salmon  v.  Watson,  4  Moore,  73. 

(p)  Doe  d.  Madkins  v.  Homer,  3  A.  &  E.  235  ;  Doe  d.  Greville  v.  Roper,  Woodfall's 
Land.  &  Ten.  788,  5th  Ed. ;  Doe  d.  Morris  v.  Rosser,  3  East,  15.  See  Richards  v.  Bas- 
sett,  10  B.  &  C.  657. 

(7)   Whitehead  v.  Tattersall,  1  A.  &  E.  491. 

(r)  Pearson  v.  Henry,  5  T.  R.  6.  (s)  Worthington  v.  Barlow,  7  T.  R.  453. 

(t)  R.  v.  Fontainemoreau,  17  L.  J.,  Q.  B.  187  ;  S.  C.  12  Jur.  626.  See  2  Pitt  Taylor 
on  Evidence,  1114. 

O)  Evans  v.  Rees,  10  A.  &.  E.  151. 

(x)  Doe  d.  Smith  v.  Webber,  1  A.  &  E.  119. 
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We  have  just  seen  that  the  award  in  a  cause,  deciding  that  the  plaintiff 
has  no  claim,  cannot  be  given  in  evidence  by  the  crown  against  the  plain- 
tiff, on  an  indictment  of  the  latter  for  perjury,  for  alleging  in  an  affidavit 
that  the  defendant  was  indebted  to  him,  although  the  defendant  be  the  pro- 
secutor of  the  indictment. (y) 

_Upon  an  indictment  for  non-repair  of  a  highway,  which  it  was  alleged 
the  defendant  was  bound  to  repair  ratione  tenuras,  an  award  on  the  ques- 
tion of  liability,  made  under  a  submission  by  a  former  tenant  for  years  of 
the  land,  was  held  not  receivable  in  evidence  as  an  adjudication  on  the 
point,  since  an  award  only  binds  the  parties  to  the  submission.  Neither 
was  it  considered  admissible  as  evidence  of  reputation,  for  evidence  of  the 
statements  of  witnessess  before  the  arbitrator,  even  if  they  were  deceased, 
would  not  have  been  admissible  as  having  been  made  "post  litem  motam," 
and  the  arbitrator's  opinion,  formed  on  those  statements,  and  expressed  in 
his  award,  could  not  be  entitled  to  more  credit. (2)  The  latter  objection, 
indeed,  applies  equally  to  the  verdict  of  a  jury  ;  so  the  courts,  remarking 
that  the  rule  of  a  verdict  being  evidence  of  reputation  stands  more  upon 
authority  than  principle,  refuse  to  extend  it  further  ;  and  though  for  many 
purposes  an  award  is  equivalent  to  a  verdict,  yet  they  will  not  consider  it 
r-s-iq-i  so  f°r  tn,s  »  nor  on  *an  issue  respecting  the  boundary  between  two 
L  J  parishes  in  adjoining  counties,  will  they  admit  as  evidence  of 
reputation  an  award  inter  alios  professing  to  set  out  the  boundary. (zz) 

When  an  inclosure  act  authorized  the  commissioners  to  stop  up  some 
roads,  and  there  was  a  proviso  that  no  such  roads  should  be  stopped  up 
without  the  concurrence  and  order  of  two  justices  ;  the  court  held  that  the 
award,  which,  professing  to  be  in  pursuance  of  the  powers  of  the  act,  "and 
by  the  concurrence  and  orders  of,"  &c.  "  two  of  his  majesty's  justices  of 
the  peace,"  stopped  up  a  public  footpath,  was  sufficient  prima  facie  evi- 
dence that  the  road  had  been  duly  stopped  up  by  the  concurrence  and  order 
of  two  justices  ;  (though  no  order  of  justices  was  produced,  and  none  could 
be  found  in  the  place  of  deposit  mentioned  in  the  act  for  the  award  and 
documents  relating  thereto:)  the  subsequent  enjoyment  not  being  shown  to 
be  inconsistent  with  the  award. («) 

In  some  particular  instances  an  award  may  be  available  in  evidence  for  a 
person  who  is  not  a  parly  to  the  submission. 

In  an  action  for  false  imprisonment  against  a  servant  of  the  East  India 
Company,  the  defendant  was  allowed  to  give  in  evidence,  in  mitigation  of 
damages  under  the  general  issue,  a  release  given  by  the  plaintiff  to  the  East 
India  Company,  in  pursuance  of  an  award  between  the  plaintiff  and  the 
company,  in  which  the  plaintiff'  was  awarded  a  large  compensation  for 
injuries  done  him  by  the  company's  servants,  particularly  by  the  defend- 
ant; the  matters  in  difference  in  terms  comprehending  the  claim  in  the 
action.  (/;) 

An  award  respecting  the  right  to  a  chattel  deposited  with  the  arbitrator 
precludes  the  parly  against  whom  the  award  is  made  from  maintaining  tro- 
ver against  the  arbitrator  for  refusing  to  deliver  up  the  chattel  to  him,  since 

(y)jR.  v.  Fontainemoreau,  17  L.  J.,  Q.  B.  187.    Sec  above,  p.  517. 

(2)  R.  v.  Cotton,  .'5  Camp.  444.  (zz)  Evans  v.  Rees,  10  A.  &  E.  151. 

(a)  Manning  v.  Eastern  Counties  Railway  Comp.  12  M.  &  W.  237. 
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the  award  *deciding  against  him  is  evidence  that  the  withholding  r*K9ft-i 
the  chattel  is  no  unlawful  conversion. (c)  L         -1 

An  award  acted  on  may  sometimes  be  admissible  as  evidence  between 
strangers. 

In  a  case  at  Nisi  Prius  before  Lord  Tenterden,  C.  J.,  an  award  of  the 
time  of  Henry  VIII.  between  the  Corporation  and  University  of  Cambridge, 
regulating  the  amount  of  toll  payable  to  the  Corporation,  was  held  inadmis- 
sible as  evidence  of  reputation  respecting  the  right  to  tolls  in  an  action 
between  the  lessee  of  the  Corporation  and  a  third  party,  there  being  no  proof 
that  it  had  been  acted  on  ;  yet  a  deed  respecting  the  same  question  and 
founded  on  the  award  was  admitted.  In  the  same  case,  another  award  of 
the  same  reign,  by  which  certain  parties  were  discharged  of  toll  to  the  Cor- 
poration of  Cambridge  in  consideration  of  a  specified  annual  payment  was 
admitted  in  evidence,  the  plaintiff  undertaking  to  prove  payment  of  the  com- 
position, but  on  his  failing  to  do  so  the  evidence  of  the  latter  award  also  was 
struck  out.(rf) 

Where  a  tenant  under  a  sixty  years'  lease,  having  been  served  with  a 
notice  of  an  award  made  between  two  parties  who  had  claimed  rights  (para- 
mount to  that  of  his  lease)  to  enter  and  possess  the  lands  to  recover  rent 
charges  in  arrear,  attorned  and  paid  rent  to  the  one  to  whose  claim  the  award 
gave  priority;  it  was  held  on  proof  of  these  facts  that  he  became  tenant  to 
the  latter  from  year  to  year.(e) 

On  an  issue  respecting  the  title  to  some  growing  crops  seized  by  a  cre- 
ditor of  the  tenant  of  the  land,  an  award  between  the  landlord  and  tenant 
directing  the  tenancy  to  cease,  and  the  tenant  to  deliver  up  possession,  was 
held  admissible  in  evidence,  though  of  itself  it  could  not  transfer  the  pro- 
perty in  the  crops  to  the  landlord. (/) 

The  right  to  a  farm  being  in  dispute,  the  parties  agreed  to  be  bound  by 
the  decision  of  an  arbitrator,  and  he  awarded  *against  the  one  who  ^  .-, 
had  previously  received  rent  as  landlord  from  the  tenant.  Notice  of  L  -1 
the  award  was  given  to  the  tenant,  and  with  the  sanction  of  the  losing 
claimant  the  tenant  was  directed  in  future  to  pay  his  rent  to  the  successful 
party  as  his  landlord.  Afterwards,  the  former  landlord  being  dissatisfied 
with  the  award,  distrained  on  the  tenant  for  rent.  It  was  held,  in  an  action 
of  replevin,  that  though  the  tenant  is  estopped  from  saying  that  his  land- 
lord had  no  title,  the  tenant  here  was  at  liberty  to  prove  these  circum- 
stances in  evidence,  to  show  that  his  landlord's  title  had  determined, 
and  that  the  loser  was  estopped  from  setting  up  his  title  of  landlord,  having 
himself  induced  the  tenant  to  pay  rent  to  another  person. (g) 

IV.  Impeaching  by  evidence  award  put  in  evidence.'] — When  an  award 
is  tendered  in  evidence  the  opposite  party  may  offer  evidence  in  reply  to 
impeach  its  validity,  and  so  doing  away  with  its  binding  effect,  allow  proof 
to  be  given  of  the  matters  professed  to  be  determined  by  it. (A)  Thus,  an 
award  on  a  reference  of  all  matters  in  difference  being  offered  in  evidence 

(b)  Shelling  v.  Farmer,  1  Stra.  646.  (c)  Gunton  v.  Nurse,  5  Moore,  259. 

{d)  Brett  v.  Beales,  1  Moo.  &  M.  416. 

{e)  Doe  d.  Chawner  v.  Boulter,  6  A.  &  E.  675. 

(/)  Thorpe  v.  Eyre,  1  A.  &,  E.  926.  (g)  Downs  v.  Cooper,  2  Q.  B.  256. 

(A)  Whitehead  v.  Tattersall,  1  A.  &  E.  491. 
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by  the  defendant,  the  plaintiff  is  at  liberty  to  prove,  that  on  some  of  the 
matters  referred  the  arbitrator  has  not  awarded. (i) 

To  illustrate  this  principle  further,  it  may  be  observed,  that  though  a  sub- 
mission by  rule  of  court  referring  an  action  and  an  award  determining  the 
action  generally  is  prima  facie  evidence  of  a  good  award,  yet  evidence  may 
be  offered  by  a  defendant  under  a  plea  of  "no  award,"  to  show  that  there 
are  several  issues  in  the  action  referred,  which  the  award  has  not  deter- 
mined, consequently  that  it  is  not  final,  and  therefore  of  no  effect. (&) 

The  court  will  grant  a  new  trial  if  the  judge  at  Nisi  Prius  reject  evidence 
r#c99-i  offered  to  show  that  the  subject-matter  of  the  *aclion  to  which  the 
l  -1  award  is  offered  as  an  answer  was  not  included  in  the  reference  or 
determined  by  the  award. (/) 

In  an  old  case,  however,  where  the  defendant  in  mitigation  of  damages 
put  in  evidence  a  release  by  the  plaintiff,  made  in  pursuance  of  an  award 
on  a  submission  between  the  plaimiffand  another,  the  court  would  not  allow 
the  plaintiff  to  give  evidence  to  contradict  the  general  terms  of  the  award 
and  release,  which  included  the  ground  of  action,  and  to  show  that  the  arbi- 
trators had  on  certain  grounds  refused  to  take  into  consideration  the  claim  in 
the  action. (m) 

The  same  principle  which  prohibits  the  pleading  the  mistake  or  miscon- 
duct of  the  arbitrator  precludes  the  defendant  from  giving  evidence  on  those 
grounds, (n)  and  in  an  action  on  an  award  from  going  into  evidence  to  unra- 
vel the  accounts  exhibited  to  the  arbitrator,  and  so  dispute  the  correctness 
of  his  decision. (o) 

The  question  whether  in  an  action  for  .£246  the  defendant  was  entitled 
to  a  set-off  for  the  like  sum  of  £246  in  respect  of  some  silk,  having  been 
submitted  to  the  arbitrator,  and  decided  in  the  negative  by  the  award,  the 
defendant  in  an  action  on  the  award  to  which  he  had  pleaded  a  set-off,  pro- 
posed to  give  evidence  of  a  claim  for  the  silk  less  than  £246,  and  to  show 
that  the  arbitrator  had  decided  against  his  claim,  simply  because  he  had 
held  himself  bound  by  the  words  of  the  submission  to  decide  against  the 
defendant,  unless  a  set  off  was  proved  of  the  exact  value  £246:  the  court, 
however,  rejected  the  evidence,  holding  that  in  an  action  on  the  award  the 
decision  of  the  arbitrator  could  not  be  impeached  for  a  mistake. (/)) 

In  one  instance  at  Nisi  Prius  in  an  action  of  assumpsit  on  the  award,  the 
defence  relied  on  was,  that  the  irregular  conduct  of  the  umpire  in  examin- 
ing one  of  the  parties  in  the  absence  of  the  other  vitiated  the  award.  No 
r*r  -|  objection,  however,  *seems  to  have  been  made  on  the  part  of  the 
L  J  plaintiff  to  the  reception  of  the  evidence  or  to  the  nature  of  the 
defence. (y) 

It  was  said,  in  a  case  decided  previous  to  the  new  rules  of  pleading,  that, 
if  the  submission  were  obtained  by  fraud,  and  an  action  were  brought  on  the 
award,  the  defendant  might  plead  no  submission,  and  prove  the  fraud  in 

(i)  Ingram  v.  Milnes,  8  East,  444. 

{k)  DreBBer  v.  Stansfield,  14  M.  &.  W.  822.  (I)  Itavcc  v.  Farmer,  4  T.  R.  146. 

(m)  Shelling  v.  Fanner,  1  Stra.  646. 

(n)  Wills  v.  Maecarniick,  2  Wils.  148;  Dyer  v.  Dawson,  cited  in  Homing  v.  Swinner- 
ton,  1  Coop.  ('.('.  420,  notes. 
(o)  Swinford  v.  Burn,  Cow,  N.  P.  5, 
(;p)  Johnson  v.  Durant,  2B.&  Ad.  925.  (7)  Matson  v.  Trower,  Ky.  &,  M.  17. 
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evidence,  which  would  authorize,  him  to  treat  it  as  no  submission  ;  or  that 
he  might  plead  no  award,  and  show  that  the  submission  was  obtained  by- 
fraud. (r)  But  he  could  not,  it  seems,  under  any  plea,  be  permitted  to  give 
evidence  that  the  award  was  made  as  it  was,  in  consequence  of  fraudulent 
conduct  of  the  parties  interested. (s) 

A  submission  provided  that  if  the  arbitrator  should  award  that  the  defend- 
ants, who  were  executors,  should  purchase  the  plaintiff  an  annuity,  he 
should  and  might  award  it  with  a  proviso,  that  in  case  of  a  deficiency  of 
assets  the  sum  should  abate.  The  arbitrator  awarded  the  annuity  without 
any  proviso.  On  the  general  issue  in  assumpsit  on  the  award,  before  the 
new  rules,  the  court  allowed  the  defendants  to  prove  a  deficiency  of  assets, 
holding  that  the  arbitrator  ought  to  have  inserted  the  proviso,  and  that  the 
defendants  ought  not  to  be  the  worse  off  for  his  neglect. (7) 


CHAPTER    IV.  [*524] 

THE  AWARD  AS  A  GROUND  OF  PROCEEDINGS  OR  DEFENCE  IN 

EQUITY. 

In  what  cases  and  in  what  manner  an  award  can  be  rendered  available 
in  equity  the  present  chapter  endeavours  to  point  out. 

In  the  first  section  the  inquiry  is  made,  when  a  bill  will  lie  to  have  spe- 
cific performance  of  an  award  decreed. 

The  second  section  sets  forth  the  effect  of  an  award  as  a  plea  in  bar  of  a 
bill  in  equity  respecting  the  matters  referred,  or  of  a  bill  to  set  the  award, 
aside. 

The  third  section  discusses  the  more  summary  modes  in  which  the  assist- 
ance of  equity  to  enforce  an  award  may  be  obtained. 


SECTION  I. 


ENFORCING  AN  AWARD  BY  BILL  IN  EQUITY. 

I.   When  a  bill  in  equity  will  lie. ~\ — Whatever  be  the  nature  of  the  sub- 
mission the  jurisdiction  of  equity  over  the  award  seems  to  attach. 

(r)  Sackett  v.  Owen,  2  Chitt.  39. 

(s)  Dyer  v.  Dawson,  cited  in  Fleming  v.  Swinnerton,  1  Coop.  C.  C.  420,  notes. 

(<)  Crump  v.  Adney,  1  C.  &  M.  355. 
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%  -.  *Though  the  submission  be  by  order  of  Nisi  Prius,  which  is 
L  J  afterwards  made  a  rule  of  a  court  of  common  law,  and  so  perform- 
ance capable  of  being  enforced  by  attachment  from  that  court,  Chancery 
may  still  entertain  a  bill  for  specific  execution  of  the  award. (a)  Even 
where  the  submission  is  by  agreement  containing  a  clause  for  making  it  a 
rule  of  a  court  of  law  under  the  statute,  so  that  the  Court  of  Chancery  has  no 
jurisdiction  to  set  the  award  aside,  yet  a  bill  for  specific  performance  may. 
be  filed  when  the  award  is  such  as  equity  will  execute. (b) 

A  bill  in  equity  will  lie  to  enforce  specific  performance  of  an  award, 
when  the  thing  ordered  by  the  award  to  be  done  is  such  as  a  court  of  equity 
would  specifically  enforce  if  it  had  been  agreed  upon  by  the  parties  them- 
selves. For  as  by  the  submission  the  parties  have  contracted  to  do  what 
the  arbitrator  shall  direct,  when  the  latter  has  made  his  decision,  the  award 
is  considered  in  equity  as  amounting  to  an  agreement  by  the  parties  on  the 
terms  pointed  out  by  him,  and  will  be  enforced  against  a  party  as  the 
party's  own  agreement. (c) 

As  equity  will  not  interfere  in  the  case  of  a  breach  of  contract  when  a 
court  of  common  law  can  give  a  complete  remedy  by  damages,  so  it  will 
not  execute  an  award  which  directs  nothing  but  the  payment  of  money, 
any  more  than  it  would  decree  specific  performance  of  a  contract  for  such  a 
purpose. (J) 

But  when  the  arbitrator  directs  a  party  to  perform  any  thing  in  specie, 
as  to  make  a  lease  or  to  convey  an  estate,  or  to  do  any  thing  in  respect  of 
lands,  a  court  of  equity  will  execute  the  award  as  a  common  agreement. (e) 

Formerly  it  was  held,  that  when  the  submission  was  by  private  agree- 
ment out  of  court,  the  courts  of  equity  would  not  entertain  a  bill  for  a  spe- 
r*nofC\  Cl^c  performance  of  the  award,  *(though  it  contained  directions 
L  ~  J  other  than  for  the  payment  of  money,)  unless  after  it  had  been 
made  the  parties  had  acquiesced  in  it,  or  agreed  to  execute  it,  or  one  party 
had  performed  his  part.(/)  And  so  late  as  the  year  1704,  a  bill  being  exhi- 
bited to  have  execution  of  an  award  which  had  been  performed  by  neither 
party,  a  demurrer  was  allowed,  on  the  ground  that  there  was  no  precedent 
that  a  court  of  equity  had  ever  carried  such  awards  into  execution. (g-) 

But  when  there  has  been  a  part  performance,  the  courts  of  equity  from 
very  early  times  have  felt  justified  in  decreeing  a  complete  execution. 

Thus,  in  Charles  the  Second's  time,  where  a  bill  to  enforce  an  award  on 
a  submission  out  of  court  had  been  dismissed  on  demurrer  by  the  Master  of 
the  Rolls;  Lord  Chancellor  Jeffries  on  a  rehearing  reversed  the  decision, 
and  decreed,  that  as  the  award  had  been  part  executed  and  assented  to,  it 
should  be  confirmed,  and  that  the  defendant  should  perform  the  same.(/t) 

(a)  Wood  v.  Griffith,  1  Wils.  C.  C.  34;  S.  C.  1  Swanst.  43. 

(6)  Walters  v.  Morgan,  2  Cox,  369.  Auriol  v.  Smith,  1  Turn.  &  R.  121 ;  Hawksworth 
v.  Brammall,  5  M.  &  C.  281. 

(c)  Walters  v.  Morgan,  2  Cox,  360  ;  Wood  v.  Griffith,  1  Wils.  C.  C.  34 ;  S.  C.  1  Swanst. 
43;  Gervaie  v.  Edwards,  2  Dru.  &  War.  80. 

(d)  Wallers  v.  Morgan,  2  Cox,  36!) ;  Hall  v.  Hardy,  3  P.  W.  187. 
(«)  Walters  v.  Morgan,  2  Cox,  36!) ;  Hall  v.  Hardy,  3  P.  W.  187. 

( /")  Biahop  v.  Bishop,  1  Rep.  in  Chanc.  75.  141 ;  Thompson  v.  Noel,  1  Atk.  60;  Eyre 
v.  Good,  2  Rep.  in  Chan.  18.  34. 

(?)  Bishop  v.  Webster,  1  Cas.  in  En,.  Ab.  51,  pi.  9. 
(A)  Norton  v.  Maseall,  2  Rep.  in  Chanc.  304. 
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So  where  land  had  been  enjoyed  under  an  award,  the  court  confirmed  the 
title  of  the  plaintiff,  and  decreed  a  perpetual  injunction  against  a  lease, 
under  which  the  defendant  had  commenced  an  action  of  ejectment. (i)  On 
the  same  principle,  it  was  held  on  awards  by  private  submission  directing 
one  party  to  convey  an  estate  or  deliver  a  lease,  and  the  other  to  pay  a  sum  of 
money,  that  a  bill  would  lie  when  the  lease  had  been  delivered  up  to  enforce 
performance  of  the  rest  of  the  award, (A:)  and  on  the  other  hand,  to  compel 
a  conveyance  when  the  defendant  had  received  the  money  in  consideration 
whereof  he  was  to  have  conveyed  the  estate. (/) 

Though  an  award  be  not  good  in  strictness  of  law,  yet  if  there  has  been 
an  assent,  and  a  part  performance,  the  Court  of  Chancery  has  sometimes 
enforced  it.(m) 

*In  an  old  case,  an  award  ordered  that  a  party  should  have  cer-  r#Rf>>yi 
tain  lands,  and  that  if  any  doubts  arose  the  arbitrators  would  explain  L  -I 
the  same.  Long  after  the  award  had  been  executed,  and  possession  of  the 
lands  delivered  pursuant  to  it,  it  was  contended  that  the  party  only  took  a 
life  interest  under  the  award  ;  but  the  arbitrators  having  declared  that  they 
meant  to  give  him  a  fee,  and  that  the  word  "  heirs"  had  been  left  out  of  the 
award  by  mistake,  the  court  decreed  that  the  plaintiff,  the  purchaser  from 
the  party  entitled  by  the  award,  should  enjoy  the  land  absolutely  in  fee.(n) 

In  another  case,  where  the  plaintiff  had  paid  part,  and  tendered  the  rest 
of  the  amount  awarded  due  for  a  mortgage  debt,  but  not  within  the  time 
specified  by  the  award,  and  brought  a  bill  to  have  a  re-conveyance  of  the 
mortgaged  lands  pursuant  to  the  award  ;  the  court,  as  the  period  fixed  for 
payment  had  elapsed  before  the  plaintiff  had  paid  the  money,  decreed  that 
the  award  was  to  be  dissolved,  that  the  Master,  allowing  for  the  money  paid, 
should  ascertain  what  was  due  to  the  defendant,  and  that  the  defendant,  on 
payment  to  him  of  what  the  Master  found  due,  should  re-convey  the 
estate. (o) 

Where  an  agreement  for  the  sale  of  lands,  at  a  price  to  be  fixed  by  arbi- 
tration, is  secured  by  a  penalty,  the  court  of  equity,  after  the  price  is  deter- 
mined by  the  award,  will  decree  a  specific  performance  of  the  contract,  and 
not  compel  the  purchaser  to  accept  the  penalty  in  discharge  of  'il.(p) 

The  circumstance  that  the  Court  of  King's  Bench  had  granted  an  attach- 
ment against  the  defendant  for  non-performance  of  the  award,  in  refusing  to 
execute  an  authority  to  sell  an  estate,  and  had  discharged  the  attachment  on 
receiving  their  officer's  report  that  the  defendant  had  not  been  guilty  of  a 
contempt,  is  no  ground  to  prevent  the  Court  of  Chancery  decreeing  a  speci- 
fic performance,  (y) 

Mere  lapse  of  time  seems  no  bar  to  the  right  to  have  the  *assis-  r*,-9r,-i 
tance  of  equity  ;  specific  performance  of  an  award  was  decreed  in  L  -I 
Chancery,  though  twelve  years  had  elapsed  since  the  award  had  been 
made.(r) 

(i)  Poole  v.  Pipe,  3  Rep.  in  Chanc.  11.  20. 

(fc)  Church  v.  Roper,  1  Rep.  in  Chanc.  75.  141. 

(Z)  Hall  v.  Hardy,  3  P.  W.  187.  (m)  Norton  v.  Mascall,  2  Vcrn.  24. 

(n)  Scott  v.  VVray,  1  Rep.  in  Chanc.  45.  85. 

(o)  Ewes  v.  Blackwall,  Cas.  temp.  Finch.  22. 

(p)  Belchier  v.  Reynolds.  2  Ld.  Kenyon.  Part  2,  87. 

(q)  Woodv.  Griffith,  1  Wils.C.  C.34;  S.C.  1  Swanst.  43. 

(r)  Sweet  v.  Hole,  Cas.  temp.  Finch,  384. 
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On  a  submission  by  recognizance,  an  award  has  sometimes  been  enforced 
in  equity  by  scire  facias  on  the  recognizance. (s) 

II.  When  award  invalid  or  inequitable.'] — Directions  in  an  award, 
which  are  contrary  to  law,  cannot  he  enforced  in  equity.  If  the  parties 
agree  by  parol  that  the  arbitrator  shall  determine  whether  a  long  lease  shall 
be  granted  of  certain  premises,  and  he  direct  a  lease  to  be  made  ;  though 
the  award  be  in  writing,  the  agreement  is  within  the  Statute  of  Frauds,  and 
specific  performance  of  that  part  of  the  award  which  awards  the  lease  can- 
not be  en  forced.  (£) 

Where  an  award  directed,  among  other  things,  that  the  defendant  should 
enjoy  an  estate  tail  in  certain  lands,  but  should  do  no  act  to  bar  the  plaintiff's 
reversion  in  the  same  ;  the  court  refused  to  decree  the  restraining  clause  of 
the  award,  on  the  ground  that  Chancery  would  not  decree  a  perpetuity, 
and  held  the  defendant's  demurrer  as  to  that  part  to  be  good.(?<) 

Though  equity  will  not  compel  the  specific  performance  of  an  agreement 
it  deems  unreasonable,  it  will  nevertheless  enforce  an  award,  although  it 
may  consider  it  unreasonable  ;  for  the  parties  give  to  the  act  of  an  arbitrator 
an  authority  which  cannot  be  given  to  their  own  acts. (a?) 

In  an  old  case,  however,  Lord  Nottingham,  C,  said  that  on  a  reference  by 
order  of  Chancery,  if  the  award  appeared  inequitable,  the  court  would  not 
decree  it.  And  where  exceptions  were  taken  to  an  award,  and  the  other 
^  q,  side  moved  that  it  might  be  decreed,  the  Lord  Chancellor  set  it 
L  -I  aside,  *as  it  ordered  payment  to  an  infant,  and  that  a  bond  should 
be  given  by  the  guardian,  that  the  infant,  when  at  full  age,  should  convey 
certain  lands,  the  learned  judge  holding  it  unreasonable,  on  the  ground  that 
the  infant  might  die  or  refuse  to  convey,  and  that  so  it  was  not  mutual.  He 
also  added  he  would  never  decree  an  award  which  should  bind  an  infant. (?/) 
In  the  following  case,  however,  the  award  was  decreed  good.  There 
was  a  submission  by  the  plaintiff  on  the  one  part,  and  the  defendant,  an 
infant,  and  his  guardian,  on  the  other  part ;  and  the  arbitrator  awarded  that 
during  the  plaintiff's  life  and  the  infant's  minority,  the  plaintiff  and  defen- 
dant should  be  at  liberty  promiscuously  to  dig  lead  ore  from  certain  mines, 
and  that  the  profits  should  be  divided  equally  between  them.  A  bill  was 
brought  to  confirm  the  award,  and  the  same  Lord  Chancellor  being  of  opinion 
that  the  infant  was  bound  by  it,  indemnified  the  trustees  for  what  they  had 
done, and  decreed  according  to  the  prayer  of  the  bill,  thai  the  award  should 
be  established. (z) 

A  specific  performance  of  an  agreement  to  sell  an  estate  at  a  price  deter- 
mined by  an  arbitrator,  was  in  one  instance  refused,  where  some  of  the 
parties  to  be  bound  were  married  women,  (one  of  whom  also  had  not  exe- 
cuted the  submission,)  and  the  valuation  did  not  appear  to  have  been  made 

(«)  Carter  v.  Carter,  1  Vcrn.  259.  (t)  Walters  v.  Morgan,  2  Cox,  369. 

(«)  Bishop  v.  Bishop,  1  Rep.  in  Chanc.  75.  141. 

(x)  Wood  v.  Griffith,  1  Wila  34  ;  S.  C.  1  Swanst.  43. 

(y)  Cavendish  v. ,  1  Cas.  in  Chanc.  279  ;  S.  C.  1  Eq.  Cas.  Ab.50;  Evans  v.Cogan, 

2  P.  W.  4.r)0. 

(z)  Bishop  of  Bath  and  Wells  v.  Ilippcslcy,  cited  in  Harvey  v.  Ashley,  3  Atk.  607. 
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with  due  care  and  attention,  which  were  more  especially  requisite  when  the 
estate  of  a  married  woman  was  intended  to  be  taken  away  from  her.(a) 

In  another  case,  the  defendant,  on  certain  terms,  agreed  to  set  out  for 
the  plaintiff"  a  piece  of  land  to  build  on.  After  the  plaintiff  had  built  on  it, 
the  defendant  refused  to  confirm  the  agreement,  and  the  matter  was  referred 
to  arbitration.  On  a  bill  to  enforce  the  agreement  and  the  award,  which 
directed  the  defendant  to  convey  the  land,  the  ^defendant  pleaded  l(.„nl 
to  the  award,  that  he  and  his  wife  were  jointly  seised  of  the  land,  L  J 
and  that  she  was  no  party  to  the  submission.  The  court  held  this  a  good 
plea  in  bar  to  the  award,  but  nevertheless  decreed  that  the  defendant  should 
convey  the  land  according  to  the  agreement. (/;) 

In  general,  strangers  to  the  submission  cannot  be  affected  by  the  award, 
but  where  they  have  consented  subsequently  to  be  bound  by  its  terms, 
equity,  it  seems,  will  enforce  it  against  them. 

Where  an  award  directed  a  widow  tenant  for  life  of  lands  under  her  hus- 
band's will,  to  convey  them  in  fee,  and  her  married  daughters,  who  were 
entitled  to  the  reversion  in  fee,  though  not  parties  to  the  reference,  after- 
wards assented  to  the  award  ;  the  Lord  Chancellor,  on  a  bill  being  brought, 
after  the  mother's  death,  against  the  daughters  and  their  husbands,  to  have 
the  award  enforced,  held  that  the  consent  of  the  daughters,  as  they  were 
married,  could  not  bind  them,  (though  if  they  had  been  sole  they  would 
have  been  bound,)  and  he  refused  to  compel  them  to  convey  the  lands. (c) 

In  one  case,  a  party  having  a  claim  on  property  which  he  knew  was  the 
subject  of  a  reference  between  the  plaintiff  and  defendant,  having  suffered 
the  award  to  be  made  without  bringing  forward  his  claim,  was  held  to  be 
bound  by  the  award,  and  the  plaintiff  was  decreed  entitled  to  a  specific  per- 
formance of  the  award,  without  any  consideration  for  the  rights  of  the  stran- 
ger.^/) 

A  stranger  to  the  submission  cannot  avail  himself  of  the  award. 

On  a  submission  out  of  court  between  two  partners,  the  award  ordered 
some  wines,  part  of  the  stock  in  trade  of  the  firm,  to  be  deposited  in  the 
hands  of  a  third  party,  to  be  delivered  to  the  partners  respectively,  in  pro- 
portion to  the  amount  of  the  debts  of  the  firm  each  should  pay  off.  The 
moiety  of  the  wines  having  been  seized  in  execution  on  a  judgment  in  an 
action  against  one  of  the  partners  for  a  *private  debt,  it  was  held  no  r#f.Qi-i 
bill  would  lie  at  the  suit  of  the  partnership  creditors  to  set  aside  the  L  J 
execution,  and  to  have  the  benefit  of  the  award  by  having  the  wines  again 
deposited  in  the  hands  of  the  third  person,  since  the  creditors  were  no  par- 
ties to  the  submission. (e) 

If  on  a  bill  to  enforce  an  award,  the  award  appear  bad  on  its  face,  as 
for  uncertainty,  the  objection  to  its  validity  may  be  taken  on  a  general 
demurrer  to  the  bill.(/)  So  if  there  be  an  illegal  direction  in  the  award, 
not  vitiating  the  rest  of  it,  a  demurrer  will  be  allowed  to  so  much  of  the  bill 
as  prays  the  performance  of  the  award  in  that  respect.(g-) 

(a)  Emery  v.  Wase,  5  Ves.  846;  S.  C.  on  appeal,  8  Ves.  505.  See  P.  1,  ch.  2,  s.  1,  d. 
3,  p.  23,  forcing  husband  to  procure  wife's  conveyance. 

(/<)   Berry  v.  Wade,  Cas.  temp.  Finch,  180.  (c)  Evans  v.  Cogan,  2  P.  W.  450. 

(d)  Govett  v.  Richmond,  7  Sim.  1.  (e)  Thompson  v.  Noel,  1  Atk.  60. 

(/)  Hopcraft  v.  Hickman,  2  S.  &  S.  130. 
ig)  Bishop  v.  Bishop,  1  Rep.  in  Chanc.  75. 
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SECTION  II. 

PLEADING    AN    AWARD    IN    BAR    TO   A    BILL    IN    Eai/ITV. 

An  award  may  be  pleaded  in  bar  to  a  bill  which  seeks  to  disturb  the 
matter  submitted  to  arbitration. 

It  may  also  be  pleaded  to  a  bill  to  set  aside  the  award  and  open  the 
account. (a) 

A  plea  of  an  award  is  not  only  good  to  the  merits  of  the  case,  but  to  the 
discovery  sought  by  the  bill,  for  a  defendant  to  the  bill  is  not  obliged  to  set 
out  the  whole  account  between  himself  and  the  plaintiff,  after  an  award  in 
his  favour  in  relation  to  that  very  account ;  for  that  is  conclusive  on  all  par- 
ties till  an  error  is  shown  in  taking  the  account,  or  partiality,  or  improper 
conduct  in  the  arbitrator.(M 

r#eoo-|  *Some  discussion  has  arisen  on  the  question,  whether  an  award 
L  J  made  under  an  agreement,  entered  into  after  the  bill  has  been  filed, 
to  refer  the  matter  of  the  suit  to  arbitration,  can  be  set  up  in  bar  to  the  bill 
by  plea  put  in,  in  the  nature  of  a  plea  puis  darreign  continuance  at  law. 
This  point  was  much  considered  by  Lord  Eldon  in  Rowe  v.  Wood,(c)  and 
his  opinion  appears  to  have  been  eventually  adverse  to  such  a  form  of  pro- 
ceeding, the  effect  of  which  he  considered  might  have  been  much  more 
effectually  obtained  by  a  motion  to  stay  proceedings  in  the  cause.  In  Dry- 
den  v.  Robinson, (d\  the  question  was  again  raised,  and  although  in  the 
marginal  note  it  is  stated  as  the  opinion  of  the  court  that  an  award  made 
under  such  circumstances  may  be  pleaded,  yet  upon  reference  to  the  case  it 
will  be  found  that  no  such  decision  was  come  to.  After  the  bill  was  filed, 
some  of  the  parties  had  agreed  to  refer  the  subject  of  the  suit,  and  an  award 
was  made;  but  as  ail  the  parties  to  the  suit  were  not  parties  to  the  submis- 
sion, although  the  plaintiff  was  a  party  to  it,  and  as  a  part  of  the  prayer  of 
the  bill  was  for  the  execution  of  the  trusts  of  a  deed,  under  which  some  of 
the  parties  to  the  suit  were  interested,  who  were  not  parties  to  the  submis- 
sion, a  plea  of  the  award  was  ordered  to  stand  for  an  answer,  with  liberty 
to  except. (e)  The  case,  therefore,  of  Dryden  v.  Robinson, (/")  it  is  said, 
can  hardly  be  considered  as  an  authority,  especially  in  the  face  of  the  deci- 
sion of  Rowe  v.  Wood^g")  confirmed  as  the  latter  was  by  the  House  of  Lords 
on  appeal. (A)  It  should,  however,  be  observed,  that  in  Rowe  v.  Wood,(i) 
there  was  only  an  agreement  pleaded,  some  of  the  terms  of  which  were  to 
be  settled  by  arbitration,  but  there  was  no  averment  that  any  award  had 
been  made. 

If  the  bill  to  set  aside  the  award  impeach  it  on  the  ground  of  fraud,  cor- 

(a)  Puscy  v.  Desbouvric,  3  P.  W.  315,  per  Lord  Talbot,  C. ;  Farringdon  v.  Chude,  1 
Vcrn.  72.  (/,)  Tittenson  v.  Peat,  3  Atk.  52.9. 

(c)  1  J.  &.  W.  315  ;  S.  C.  2  Bligb,  P.  C.  595.  See  1  Daniell's  Chanc.  Pract.  by  Head- 
lam,  637.  (d)  2  S.  &.  S.  529. 

(e)  Dryden  v.  Robinson,  2  S.  &  S.  529.  (/)  2  S.  &  S.  529. 

(p)  1  J.  &  W.  on  appeal,  2  Bligh,  P.  C.  595. 

(/*)  1  Daniell's  Chanc.  Pract.  by  Headlam,  C37. 

(»)  1  J.  &  W.  315,  2  Bligh,  P.  C.  595. 
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ruption,  or  mistake,  whether  of  the  arbitrator  or  *of  a  party,  those  ,-*_„„-, 
charges  must  be  denied  both  by  averments  in  the  plea,  and  by  an  L  Y  J 
answer  in  support  of  it ;  and  every  other  matter  stated  in  the  bill  as  a  ground 
for  impeaching  the  award  must  be  denied  in  like  manner.(A) 

It  has  often  been  laid  down  that  to  a  bill  stating  corruption  of  the  arbitra- 
tor, a  plea  of  the  award  merely,  leaving  the  charge  of  corruption  untouched, 
is  insufficient, (/)  and  that  an  award  nakedly  pleaded  is  an  »  exceptio  ejus- 
dem  rei  cujus  petitur  dissolulio,"  and  is  therefore  no  bar  without  the  denial 
of  the  corruption  and  partiality. 

Thus,  where  a  bill  charged  the  defendant  with  fraudulent  concealment 
and  deception  of  the  arbitrator,  and  the  defendant  pleaded  the  award  alone, 
and  did  not  put  in  any  answer,  the  court  held  it  impossible  that  the  plea 
could  be  allowed,  as  the  fraud  was  not  denied. (m) 

Some  doubt  has  been  thrown  on  the  propriety  of  averments  denying  the 
matter  charged  in  the  bill  being  put  into  the  plea,  for  the  Court  of  Exche- 
quer in  two  instances, (n)  where  the  bills  were  filed  for  the  purpose  of  set- 
ting aside  awards,  charging  that  they  had  been  obtained  corruptly,  and 
pleas  were  put  in  setting  up  the  award,  and  negativing  the  charges  of  cor- 
ruption, held  the  pleas  to  be  bad,  as  not  bringing  the  cases  to  one  point,  and 
said  the  plea  should  merely  set  up  the  award,  and  not  contain  averments 
denying  the  charge  of  corruption,  but  that  the  answer  supporting  the  pleas 
should  deny  those  charges.  On  a  subsequent  occasion,  however,  Lord 
Eldon,  C,  expressed  his  disapprobation  of  the  ruling  of  the  Court  of  Exche- 
quer in  those  cases, (o)  saying  it  was  difficult  to  support  those  cases,  and 
"that  there  was  hardly  one  point  of  equitable  proceedings  with  regard  to 
pleas,  which  it  was  not  extremely  difficult  to  Reconcile  to  them."( p\  r#_Q  .-, 
It  is  apprehended,  therefore,  that  the  doctrine  previously  laid  down,  L  J 
as  cited  from  Lord  Redesdale,  of  the  necessity  of  such  averments,  is  the  law 
at  the  present  day.(^) 

On  a  bill  to  impeach  an  award  and  for  an  account  against  the  arbitrators 
and  the  party,  a  plea  by  the  latter  of  the  award  as  to  the  account  was  held 
good,  but  the  plea  by  the  arbitrators  of  the  submission,  as  to  a  discovery  of 
several  particulars,  and  as  to  relief  against  them,  was  overruled  as  covering 
too  much,  viz.  several  particulars  which  might  tend  to  show  partiality  in 
their  proceedings. (r) 

The  answer  supporting  the  plea  should  specifically  deny  the  charges  in 
the  bill  impeaching  the  award. 

If  the  defendant  swear  that  the  accounts  taken  by  the  arbitrators  are  true 
accounts,  but  do  not  answer  to  particular  concealments  and  frauds  charged 
in  the  bill,  the  court  will  overrule  the  plea.(s) 

(k)  1  Daniell's  Chanc.  Pract.  by  Headlam,  G36,  637  ;  Mitford's  Plead,  in  Chancery,  304, 
5th  ed. 

(/)  Evans  v.  Harris,  2  Ves.  &  B.  361,  364;  Butcher  v.  Cole,  cited  in  Edmundson  v. 
Hartley,  1  Anst.  99. 

(mi)  Gartside  v.  Gartside,  3  Anst.  735. 

(n)  Pope  v.  Bish,  1  Anst.  5!)  ;   Kdmundson  v.  Hartley,  1  Anst.  97. 

(o)  Bayley  v.  Adams,  6  Ves.  586. 

(p)  1  Daniell's  Chanc.  Pract.  by  Headlam,  564  ;  Bayley  v.  Adams,  6  Ves.  586.  598. 

(q)  Mitford's  Plead,  in  Chanc.  304,  5th  ed. 

(r)  Godfrey  v.  Bercher,  Vin.  Ab.  Arb.  139,  pi.  38. 

(s)  South  Sea  Company  v.  Bumstead,  2  Eo.  Cas.  Ab.  80 ;  S.  C.  3  Vin.  Ab.  Arb.  140. 
pi.  39. 

March,  1849 25 
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Where  to  a  bill  to  set  aside  an  award,  on  the  ground  of  collusion  and 
want  of  notice  to  the  plaintiff  to  attend  at  the  making  of  the  award,  the  plea 
stated  the  arbitration,  that  the  plaintiff  had  full  notice,  that  an  agent  from, 
him  attended,  and  that  there  was  a  full  discussion  before  the  award  was 
made  ;  and  there  was  also  an  answer  containing  averments  of  the  fairness 
of  the  transaction  ;  Lord  Kenyon,  M.  R.,  held  the  plea  good.(/) 

On  a  bill  to  set  aside  an  award,  suggesting  fraud  of  the  arbitrator,  the 
defendant  pleaded  the  award,  and  insisted  it  was  a  fair  award.  The  court, 
as  the  answer  of  the  defendant  was  very  loose,  and  the  submission  provided 
for  amending  any  errors  of  the  arbitrators,  directed  the  plea  to  stand  for  an 
answer,  with  liberty  to  except. (it} 
^  -.  *To  a  bill  to  open  an  account  for  fraud,  a  plea  of  an  award  and 
L  -^  release  was  ordered  to  stand  for  an  answer,  with  liberty  to  ex- 
cept. (Xs) 

After  receiving  the  sum  awarded,  on  a  reference  of  all  matters  in  differ- 
ence, the  plaintiff  executed  a  general  release,  but  afterwards  brought  a 
bill,  suggesting  that  the  arbitrator  had  awarded  on  one  matter  only,  and 
praying  for  a  general  account  as  to  all  but  that  one  matter.  The  defendant 
pleaded  the  release,  but  so  informally  that  the  plea  was  overruled,  but  the 
benefit  of  the  plea  was  reserved  to  him  at  the  hearing. (y\ 

An  award  made,  and  a  release  given  pursuant  thereto,  cannot  be  pleaded 
as  a  defence  to  a  suit  by  those  who  are  no  parties  to  the  submission. (z) 


SECTION  III. 


ENFORCING    AN    AWARD  BY  SUMMARY  PROCEEDINGS  IN  EQUITY. 

I.  Wliethcr  the  award  must  be  made  an  order  of  court  before  enforce- 
ment.']— Much  discussion  has  arisen  as  to  whether  when  a  reference  is 
made  by  order  of  the  Court  of  Chancery,  in  a  cause  in  that  court,  it  is 
necessary  to  make  the  award  an  order  of  that  court,  before  an  order  can  be 
made  founded  on  the  arbitrator's  directions. 

In  one  instance,  on  a  reference  of  all  matters  in  difference,  by  an  order  of 
r*_„fi-,  the  Court  of  Chancery  made  in  the  *suit,  where  the  question  was 
-1  raised,  and  a  search  made  for  precedents,  Sir  John  Leach,  V.  C, 
relying  on  the  case  of  Sibley  v.  Saffell,  a  decision  of  Lord  Eldon,  C,  held 
that  it  was  not  necessary  that  the  award  should  be  made  an  order  of  court 
to  justify  an  application  for  an  order  on  the  defendant  to  pay  the  amount 
awarded.  («) 

A  motion  that  an  award  should  be  made  a  rule  of  Chancery,  and  that  the 
court  would  direct  payment  pursuant  to  it,  was  held  by  Sir  Anthony  Hart, 

It.)  Butcher  v.  Coin,  cited  in  Edmunson  v.  Hartley,  1  Anst.  99. 

(u)  Hampshire  v.  Young,  2  Atk.  154. 

(x)  Burton  v.  Ellington,  •'!  Bro.  0.  C.  19G.  (»/)  Jones  v.  Bennett,  1  Bro.  P.  C.  528. 

(z)  Davis  v.  Rca,  Cub.  temp.  Finch.  441,         («)  Onnond  v.  Kynncrsley,  2  S.  &  S.  15. 
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V.  C,  to  be  superfluous  as  to  the  former  part.  For  that  learned  judge  was 
of  opinion,  that  when  an  order  was  made  by  any  court,  it  was  not  neces- 
sary to  give  the  court  jurisdiction  with  respect  to  the  award,  that  either  the 
submission  or  the  award  should  be  made  a  rule  of  court,  and  that  when 
the  reference  was  by  order  of  Chancery,  the  Court  of  Chancery  would 
lend  its  aid  to  enforce  the  award,  without  the  award  itself  being  made  a 
rule  of  that  court. (6) 

On  another  occasion,  upon  a  motion  by  the  plaintiff  that  the  defendant 
should  pay  the  sum  awarded,  under  a  reference  of  all  matters  by  order  in 
the  suit,  and  on  a  cross  motion  by  the  defendant  that  the  award  might  be 
set  aside,  the  point  being  mooted  as  to  the  necessity  of  making  the  award 
an  order  of  court,  Lord  Lyndhurst,  C,  said  it  was  not  necessary. (c) 

In  a  learned  note  to  a  case  in  Chancery,  the  correctness  of  the  above 
decisions  in  Haggett  v.  Welsh, (r/)  Ormond  v.  Kynnersley,(e)  and  Turner 
v.  Turner,(/)  is  stated  to  be  considered  as  very  doubtful ;  and  it  is  said 
that  there  are  few  orders  of  reference  made  in  a  suit  in  Chancery  which 
do  not  contain  a  clause  (which  has  been  in  use  for  above  a  century)  pro- 
viding that  either  party  shall  be  at  liberty  to  apply  to  the  court  to  have  the 
award  of  the  arbitrators  made  an  order  of  court. (g) 

*The  latest  decision  on  the  point  supports  the  view  last  put  forth,  r)f_„7-1 
for  on  a  petition,  before  Sir  John  Leach,  M.  R.,  to  have  money  paid  L  J 
out  of  court  pursuant  to  an  award  made  under  an  order  of  Chancery, 
though  all  the  parties  entitled  to  the  fund  were  before  the  court,  and  though 
the  case  of  .the  Marquis  of  Ormond  v.  Kynnersley,(/j)  his  own  decision, 
was  cited  as  a  direct  authority,  that  learned  judge  refused  to  make  an 
order  for  payment  until  the  award  had  been  made  a  rule  of  court,  saying 
that  the  court  must  know  judicially  what  the  award  was  before  it  could  act 
upon  it.(i) 

By  an  order  of  Chancery  made  in  a  suit,  all  matters  in  difference  men- 
tioned or  referred  to  in  the  pleadings  in  the  suit  were  submitted  to  arbi- 
tration, and  it  was  ordered  that  either  party  should  be  at  liberty  to  apply  to 
the  court  to  have  the  award  made  an  order  of  court.  The  defendant  gave 
notice  of  motion  to  have  the  award  made  an  order  of  court,  and  that  the 
plaintiff  should  pay  a  sum  awarded.  It  was  contended  for  the  plaintiff 
that  the  motion  to  make  the  award  a  rule  of  court  was  a  motion  of  course, 
and  that  the  order  for  payment  of  the  money  could  not  be  made  until  after 
the  award  had  been  made  a  rule  of  court,  and  the  plaintiff  been  allowed  an 
opportunity  of  moving  to  set  it  aside.  The  defendant  argued  that  the 
motion  was  one  requiring  notice,  and  could  only  be  met  by  a  cross  motion 
to  impeach  the  award,  and  the  above-mentioned  cases  were  cited.  Vice- 
Chancellor  Wigram,  after  consultation  with  the  registrars,  and  making 
inquiry  respecting  the  practice,  decided,  that  considering  the  consequences 

(b)  Haggett  v.  Welsh,  1  Sim.  134. 

(c)  Turner  v.  Turner,  M.S.C.  case,  cited  in  Homing  v.  Swinnerton,  1  Coop.  C.  C.  421, 
notes.  (d)  1  Sim.  134.  (e)  2  S.  &  S.  15. 

(/)  M.S.C.  case,  cited  in  Heming  v.  Swinnerton,  1  Coop.  C.  C.  421,  notes, 
(g)  See  notes  to  Heming  v.  Swinnerton,  1  Coop.  C.  C.  421.    See  the  Appendix  of  Forms 
for  the  form  of  an  order  of  reference  in  a  suit.  (A)  2  S.  &  S.  15. 

(i)  Salmon  v.  Osborn,  3  M.  &.  K.  429 
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of  makino-  an  award  an  order  of  court,  it  was  necessary  that  the  motion 
should  be  a  special  motion,  and  that  it  required  notice,  but  in  consequence 
of  the  previous  uncertainty  as  to  the  practice,  he  allowed  the  plaintiff  until 
the  next  term  to  make  a  cross  motion  to  set  aside  the  award. (/c) 

*A\vards  under  the  statute  of  William  111.,  according  to  the 
L  J  usual  practice,  must  be  made  orders  of  court  before  proceedings  be 
taken  to  enforce  them.(M) 

On  a  recent  occasion,  a  submission  under  the  statute  of  William  and  the 
award  were  made  orders  of  Chancery  by  an  ex  parte  application  ;  notwith- 
standing which  the  court  set  the  award  aside  for  irregular  conduct  of  the 
arbitrator. (/) 

It  may  not  be  unimportant  to  observe  that  at  common  law  there  is  no 
mode  of  proceeding  known  by  which  an  award  can  be  made  a  matter  of 
record, (m)  but  where  the  submission  is  made  a  rule  of  court,  the  court 
compels  performance  of  the  award  just  as  if  it  were  part  of  the  rule.(n) 

II.  Motion  and  petition  to  enforce  award.'] — When  the  submission  is  by 
agreement  to  be  made  a  rule  of  court  of  equity  under  the  statute  of  Wil- 
liam III.,  the  party  neglecting  or  refusing  to  perform  the  award  may,  under 
the  express  provisions  of  the  act,  be  compelled  on  motion  to  obey  the  direc- 
tions of  the  arbitrator. (o) 

In  the  first  case  on  the  statute,  decided  in  1703,  five  years  after  the  act 
passed,  it  was  determined  in  Chancery,  after  consultation  with  the  judges 
of  the  courts  of  common  law,  that  the  award  on  a  submission  under  the 
statute  was  not  in  the  nature  of  a  judgment  or  decree,  for  the  purpose  of 
being  enforced  by  any  other  summary  process  than  the  process  of  contempt 
given  by  the  act ;  and  that,  therefore,  as  this  dies  with  the  person,  the 
remedy  under  the  statute  was  lost  on  the  death  of  the  party,  and  could  not 
be  enforced  by  scire  facias  against  the  heir  or  executor. (/>) 

The  steps  to  be  taken  (differing  from  those  requisite  for  awards  under 
orders  in  a  suit)  are  as  follow  :  — 

Before  any  proceedings  be  commenced  to  enforce  the  *award, 
L  J  the  submission  must  be  made  an  order  of  court  in  the  manner 
pointed  out  in  the  next  chapter. (q) 

We  have  before  stated  that  the  usual  practice  requires  that  the  award 
must  be  made  an  order  of  court  before  any  steps  can  be  taken  to  compel 
obedience. (r) 

To  obtain  the  order  making  the  award  an  order  of  court,  a  notice  of 
motion  must  be  given  to  the  other  parties,  or  counsel  must  consent  on  their 
behalf.(s) 

(k)  Wilkinson  v.  Page,  ]  Hare,  276.  See  the  Appendix  of  Forms  for  the  forms  of 
orders  making  awards  orders  of  Chancery. 

(kk)  2  Smith,  Chanc.  Tract.  451,  3rd  Ed.     See  next  division. 

(/)  Harvey,  v.  Shelton,  7  Bcav.  455.  (m)  Jones  v.  Williams,  8  M.  &.  W.  349. 

(n)  Anon.  1  Salk.  71.  (o)  9  At  10  W.  III.,  c.  15,  s.  1. 

(p)  Webster  v.  Bishop,  Free,  in  Chanc.  223  ;  S.  C.  2  Vcm.  44  I. 

(q)  See  second  section,  p.  551.     Harvey  v.  Shelton,  7  Bcav.  455. 

(r;  2  Smith,  Chanc.  I'ract.  451,  3rd  Ed.;  Harvey  v.  Shelton,  7  Beav.  455.  Seethe  pre- 
ceding division,  p.  538. 

(«)  2  Smith,  Chanc.  Pract.  452,  3rd  Ed.;  Wilkinson  v.  Page,  1  Hare,  276. 
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At  this  stnge  of  the  proceedings  the  party  may  impeach  the  award  by  a 
cross  motion. (t\ 

After  the  submission  and  award  have  been  made  orders  of  court, (w)  a 
copy  of  the  award  should  be  personally  served  on  the  party  liable,  and  per- 
formance demanded,  either  by  the  party  entitled,  or  by  some  one  acting 
under  a  power  of  attorney  from  him.  If  obedience  be  not  then  made  to  the 
award,  a  notice  of  motion  for  an  order  to  direct  the  party  to  do  that  which 
he  is  awarded  to  do,  within  a  certain  fixed  period,  should  be  served  on  the 
recusant,  according  to  the  practice  of  the  court. (x) 

The  notice  of  motion  may  be  given  for  any  day  in  term,  or  for  a  seal  day 
during  the  sittings  out  of  term,  or  by  special  leaveof  the  court  first  obtained, 
authorizing  the  party  to  give  such  notice,  for  any  day  in  vacation. (?/)  This 
leave  may  be  obtained  on  an  ex  parte  application. 

On  the  day  mentioned  in  the  notice,  or  soon  after,  according  to  the  prac- 
tice of  the  court, (r)  in  case  the  party  served  do  not  appear,  the  court  will, 
on  affidavit  of  the  service  of  the  copy  of  the  award,  of  the  demand  of  the 
performance,  of  the  non-performance,  and  of  the  service  of  the  notice  of 
*motion,  make  an  order  directing  the  party  to  do  what  the  award  r*r4n-j 
directs  within  a  specified  time. (a)  L         -* 

When  the  above-mentioned  order  has  been  obtained,  a  copy  of  it  must  be 
served  personally  on  the  recusant. 

If  he  still  fail  to  obey,  notice  of  motion  for  an  order  on  him  to  perform 
what  the  award  directs  within  four  days  after  service  thereof,  or  to  stand 
committed  to  the  Queen's  prison,  must  be  served  on  him. 

On  affidavit  of  the  service  of  the  first  order,  of  the  demand,  of  the  disobe- 
dience, and  of  the  service  of  the  last  mentioned  notice  of  motion,  an  order 
will  be  drawn  up  in  accordance  with  such  notice. 

Upon  affidavit  of  personal  service  of  such  last-mentioned  order,  of  a  fresh 
demand  and  non-payment,  the  applicant  is  entitled  to  an  order,  upon  a 
motion  as  of  course,  that  the  recusant  do  stand  committed  until  he  shall 
bave  done  the  act  which  the  award  requires  him  to  do.  This  order  is 
drawn  up,  and  the  recusant  committed  to  the  Queen's  prison  accord- 
ingly.^) 

There  he  is  confined  until  he  purge  his  contempt  by  obedience  to  the 
award,  and  pay  the  costs  of  his  contempt. (c) 

When  the  submission  is  by  order  of  a  court  of  equity  made  in  a  suit, 
performance  of  the  award  may  be  enforced  in  a  summary  manner. 

We  have  seen  in  the  preceding  division  that  the  later  decisions  of  the 

(0  Wilkinson  v.  Page,  1  Hare,  270. 

(u)  See  Appendix  for  the  Tubular  statement  of  the  steps  required  for  the  summary 
enforcement  of  awards  in  equity. 

(a;)  2  Smith,  Chanc.  Pract.  1st  Ed.  399, 3rd  Ed.  458;  2  Daniell's  Chanc.  Pract.  by  Head, 
lam,  1456;  Smith's  Handbook  of  Chancery  Practice,  pp.  45.  59. 

(y)  2  Daniell's  Chanc.  Pract.  by  Headlam,  1453,  1454. 

(z)  2  Daniell's  Chanc.  Pract  by  Headlarn,  1459. 

(a)  2  Smith's  Chanc.  Pract.  1st  Ed.  3J9,  3rd  Ed.  458;  2  Daniell's  Chanc.  Pract.  by 
Headlam,  1025. 

(6)  Smith's  Hand  Book  of  Chanc.  Pract.  45.  The  order  is  thus  drawn  up:  Ex  relatione 
of  an  officer  of  the  Registrar's  Office. 

(c)  1  Smith's  Chanc.  Pract.  2,;b,  3d  Ed. 
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courts  hold  it  necessary  to  make  the  award  an  order  of  court  before  taking 
steps  to  enforce  it.(d) 

The  mode  of  enforcing  is  the  following  : — 

A  notice  of  motion  is  given  for  an  order  on  the  party  to  perform  the  award, 
specifying  what  he  is  required  to  do.  On  affidavit  of  the  service  of  the 
r*.,- 1,1  notice,  an  order  will  be  *made  directing  him  to  do  the  acts  awarded 
L         J  within  a  specified  lime.(e) 

This  order  will  be  enforced  by  the  process  of  the  court  in  the  same  man- 
ner as  other  orders  or  decrees  in  a  suit.  A  statement  of  the  general  mode 
of  proceeding  in  such  cases  being  foreign  to  the  object  of  this  work,  and. 
being  to  be  found  in  the  works  on  the  practice  of  the  Court  of  Chancery,  it 
may  be  sufficient  shortly  to  mention,  that  the  order  must  be  duly  served, 
according  to  the  practice, (/)  and  that  if  obedience  be  not  paid  to  it  within 
the  time  limited  an  attachment  may  be  issued,  (either  in  term  time  or  vaca- 
tion,) without  any  order  of  the  court,  upon  production  to  the  Record  and. 
Writ  Clerk  of  an  affidavit  of  the  due  service  of  the  order. (g-) 

The  party,  when  taken  on  the  writ  of  attachment,  is  committed  to  pri- 
son. (/*) 

If  he  be  not  taken  on  the  writ,  or  if,  after  being  taken  or  detained  in 
custody  on  the  same,  he  still  fail  to  obey,  the  party  prosecuting  the  writ 
is  entitled  to  a  commission  of  sequestration  against  the  recusant's  estate  and 
effects,  (i) 

If  the  sheriff  fail  to  apprehend  him,  an  order  may  be  obtained  as  of  course, 
on  the  production  of  the  writ  with  the  return  non  est  inventus,  for  the  Ser- 
jeant-at-arms to  apprehend  him. (A') 

If  the  award  order  the  party  to  deliver  up  possession  of  land,  and  he  fail 
to  do  so  after  having  been  served  with  the  order  to  obey  the  award  in  a 
specified  time,  an  order  may  be  obtained  as  of  course  for  a  process  called  a 
writ  of  assistance,  which  is  directed  to  the  sheriff,  and  which  orders  that 
officer  to  deliver  possession  to  the  party  obtaining  it. (A 

^_  .  .  Whether  the  award  be  made  in  a  suit,  or  on  a  submission  *under 
L  -1  the  statute  of  William  III.,  the  recent  statute  1  &  2  Vict.  c.  110,  s. 
18,  gives  a  speedy  and  summary  method  of  enforcing  payment  of  money 
awarded. (m) 

That  section  gives  to  all  decrees  and  orders  of  courts  of  equity,  whereby 
any  sum  of  money,  costs,  charges,  or  expenses  shall  be  payable  to  any  per- 
son, the  effect  of  judgments  in  the  superior  courts  of  common  law. 

By  virtue  of  the  orders  of  the  Court  of  Chancery  made  in  pursuance  of 
the  provisions  of  this  statute, (>z)  the  party  who  is  entitled  to  the  sum 
awarded,  and  who  has  obtained  an  order  for  payment,  may,  after  the  lapse 

(d)  Sec  ante,  pp.  537,  538. 

(e)  2  Smith,  Chanc.  Pract.  3d  Ed.  458  ;  2  Daniell's  Chanc.  Pract.  by  Ilcadlam,  1025. 

(f)  2  Daniell's  Chanc.  Pract.  by  Ilcadlam,  1025. 

(g)2  Dai, nil's  Chanc.  Pract.  by  Ilcadlam,  102(5;  Bac.  Ab.  Arb.  II. ;  Hide  v.  Petit,  1 
('as.  in  Chanc  ') 1 ,  185.    See  Knox  v.  Simrnonds,  3  Bro.  C.  C.  58. 
(/,,  >.i  DanielPe Chanc,  Tract,  by  Ilcadlam,  1026. 
(i)  '2  Dai, nil's  Chanc.  Pract.  by*  Ilcadlam,  1027. 
(/f)  2  Daniell's  Chanc.  Pract.  by  Ilcadlam,  1027. 
(I)  2  Daniell's  Chanc.  Pract,  by  Ilcadlam,  1051. 
(m)  See  1'.  •'!,  eh.  7,  as  to  proceeding  on  the  Statute  at  Common  Law. 
{tl)  < General  Order*,  May  10,  IH'M. 
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of  one  month  from  the  time  when  such  order  for  payment  was  duly  passed 
and  entered,  sue  out  a  writ  of fieri  facias  or  elegit  for  the  amount. (o) 

The  Court  of  Chancery  will  not  generally  order  money  to  be  paid  out  of 
court  upon  motion,  the  proper  mode  of  obtaining  it  being  by  petition  ;  but 
where  the  rights  of  the  parties  in  a  cause  had  been  ascertained  by  arbitra- 
tion, though  no  decree  had  been  made,  the  payment  of  money  out  of  court 
was  ordered  upon  motion. (y)) 

On  a  reference  by  bond  made  a  rule  of  court  of  common  law,  the  arbitra- 
tor directed  that  all  suits  in  law  and  equity  should  be  discontinued.  The 
defendant  moved  in  the  Exchequer  that  a  suit  in  equity  in  that  court  be 
dismissed  pursuant  to  the  award.  The  court,  however,  said  they  could  not 
act  on  the  award,  and  that  if  the  plaintiff  refused  to  dismiss  his  bill,  if  that 
were  the  meaning  of  the  award,  the  remedy  against  him  was  hy  attachment 
in  that  court  of  which  the  submission  was  a  rule.(^) 

The  Court  of  Chancer)'-  will  not  act  under  an  award  made  in  a  charity 
cause,  without  the  consent  of  the  Attorney-General,  or  a  reference  to  the 
Master  to  see  whether  it  is  for  *the  benefit  of  the  charity  ;  and  Lord  ,..„, 
Eldon,  C,  observed,  that  in  these  cases  where  the  information  can-  L  J 
not  be  filed  without  the  consent  of  the  Attorney-General,  the  same  principle 
requires  his  authority  and  consent  throughout. (r) 

In  another  case  affecting  a  charity,  the  same  learned  judge  remarked,  that 
formerly  the  Court  of  Chancery  was  more  in  the  habit  of  giving  effect  to 
awards  than  at  this  day  it  is  accustomed  to  do. (5) 

An  information  having  been  filed  against  a  charitable  corporation,  the 
matters  in  the  suit  were  referred  to  arbitration.  The  award  made  and  con- 
firmed by  decree  of  court,  in  1716,  ordered  the  corporation  to  grant  certain 
leases  on  lives  renewable  on  fines.  A  petition  having  been  presented,  in 
1823,  before  Lord  Eldon,  C,  to  compel  the  corporation  to  renew  a  lease 
pursuant  to  the  award,  the  Lord  Chancellor  expressed  great  doubts  whether, 
in  the  case  of  a  charity,  he  had  any  jurisdiction  to  enforce  the  award,  yet 
nevertheless  directed  the  lease  to  be  granted,  as  the  lands  had  been  enjoyed 
under  the  award  ever  since  it  had  been  made;  and  as  Lord  Hardwicke,  C, 
had  twice  assumed  the  jurisdiction,  and  acted  on  the  very  award  under 
similar  circumstances,  he  should,  notwithstanding  his  own  doubts,  consider 
the  award  as  not  to  be  disturbed  except  by  the  House  of  Lords. (£) 

(0)  Smith's  Hand  Book  of  Clianc.  Pract.  45,  369  ;  2  Daniell's  Chanc.  Pract.  by  Head- 
lam,  1013. 

(p)  Smith's  Hand  Book  of  Practice  in  Chancery,  56 ;  Oliver  v.  Burt,  1  Beav.  583 ; 
Bromley,  In  re,  13  L.  J.  Ch.  320. 

(q)  Hutchison  v.  Hodgson,  2  Anst.  361. 

(r)  Attorney-General  v.  Hewitt, !)  Ves.  232.  See  stat.  52  Geo.  III.  c.  101,  as  to  the 
summary  powers  of  the  Court  of  Chancery  in  charity  cases. 

(s)  Attorney-General  v.  Clements,  1  Turn.  &  R.  58. 

(0  Attorney-General  v.  Clements,  1  Turn.  &,  R.  58. 
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[*514]  CHAPTER    V. 

MAKING  THE  SUBMISSION  A  RULE  OF  COURT. 

This  chapter  is  confined  to  setting  forth  the  practical  steps  to  be  taken  in 
the  preliminary  proceeding  of  making  the  submission  a  rule  of  court. 

Section  one  treats  of  making  the  submission  a  rule  of  a  court  of  law. 

Section  two,  of  making  it  a  rule  of  Chancery. 

In  section  three  the  practice,  both  at  law  and  equity,  of  making  the  sub- 
mission or  appointments  of  the  arbitrators  a  rule  of  court  under  "The 
Lands  Clauses  Consolidation  Act"  is  considered. 


SECTION  I. 


MAKING    THE    SUBMISSION    A    RULE    OF    A    COURT    OF    LAW. 

Before  proceeding  to  enforce  the  award  by  the  summary  process  of  the 
courts,  or  to  set  the  award  aside,  the  submission,  whether  by  common  law 
...  or  under  the  statute  of  William,  *must  be  made  a  rule  of  Court, 
L  J  for  the  courts  have  no  summary  jurisdiction  until  that  be  done. (a) 
It  has  been  before  observed  that  a  mere  verbal  submission  cannot  be  made 
a  rule. (6) 

This  step  of  making  the  submission  a  rule  of  court  may  be  taken  by 
either  party  at  any  time,  whether  before  or  after  the  award  has  been  made, 
whether  he  has  possession  of  the  award  or  not,  whether  his  object  be  to 
enforce  or  to  impeach  the  award,  and  when  with  a  view  to  enforce  it, 
although  the  time  for  applying  to  set  it  aside  has  elapsed.  There  is  no 
difference  in  the  practice  of  the  courts  of  law  and  equity  in  this  respect. (c) 

For  the  purposes  of  justice  the  courts  will  sometimes  permit  the  submis- 
sion to  be  made  a  rule  of  court  of  a  term  anterior  to  the  date  of  the  appli- 
cation for  the  rule.  When  the  submission  is  made  in  a  cause  by  the  com- 
mon law  jurisdiction  of  the  courts,  their  power  to  draw  up  the  rule  "nunc 
pro  tunc"  seems  clear;  but  when  their  jurisdiction  over  the  submission  is 
derived  solely  from  the  statute  of  William  III.  it  is  doubtful  whether  they 
have  authority  thus  to  antedate  the  rule  for  the  purpose  of  enabling  a  party 
to  question  the  validity  of  the  award  either  by  rendering  valid  a  previous 

(a)  Harrison  v.  Grundy,  2  Slra.  1178;  Pcrrinjr  &,  Kcymcr,  In  re,  3  Dowl.  98;  Davis 
v.  Getty,  1  S.  &  S.  411  ;  Harvey  v.  Shclton,  7  Bcnv.  455;  Mayor  of  Bath  v.  Pinch,  4 
Scott,  299;  Bottomley  v.  Buckley,  4  D.  &  L.  157;  Kirkus  v.  Hodgson,  8  Taunt.  733;  S. 
C.  3  Moore,  64  ;  2  Archb.  Tract.  12G0,  7th  Ed.;  Ross  v.  Ross,  1G  L.  J.,  Q.  B.  138;  S.  C. 
4D.&  L.  648. 

(I,)  Ansel!  v.  Evans,  7  T.  R.  1  ;  —  v.  Mills,  17  Ves.  410. 

(r  Sr ii i i h  v.  Byrnes,  5  Madd.  75;  Pownall  v.  King,  G  Ves.  If);  Fetherstone  v.  Cooper, 
9Ve§.  G7;  Hemming  v.  Bwinnerton,  16  L.  J.  Ch.287;  Taylor,  In  re,  5  B.  &  A.  217; 
Nicholas  v.  Roe,  3  M.  &  K.  431  ;  Ross  v.  Ross,  1G  L.  J.,  Q.  B.  138. 
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motion  to  set  it  aside,  or  by  permitting-  one  to  be  made  <<  nunc  pro  tunc" 
after  the  time  given  by  the  statute  for  such  an  application  has  elapsed. (</) 

When  the  submission  is  by  judge's  order,  or  order  of  Nisi  Prius,  either 
party  can  at  any  time,  in  teim  or  vacation, (e)  *by  application  to  the  rMr±R~i 
the  court  in  which  the  action  is  brought,  make  it  as  of  course  a  L  J 
rule  of  court.  The  power  of  the  courts  to  make  such  submission  rules  of 
court  does  not  arise  from  any  statute,  but  depends  on  the  inherent  jurisdic- 
tion they  possess  over  judicial  proceedings  before  them.(/")  On  one  occa- 
sion, where  a  cause  was  referred  by  agreement  in  writing,  out  of  court, 
though  it  contained  no  clause  for  making  the  submission  a  rule  of  court,  it 
is  reported  that  it  was  permitted  to  be  made  a  rule.(g-)  There  does  not, 
however,  seem  to  have  been  any  objection  taken. 

The  course  adopted  on  a  reference  by  order  of  a  judge  or  of  Nisi  Prius 
is  simply  to  annex  the  order  of  reference  to  the  motion  paper  given  to 
counsel.  No  affidavit  is  necessary,  unless  there  has  been  an  enlargement 
of  the  time  by  the  arbitrator.  In  vacation  as  well  as  in  term  there  must  be 
a  motion  paper  signed  by  counsel.  The  rule  in  each  case  is  absolute  in  the 
first  instance. (/i) 

In  order  to  make  a  submission  by  agreement  under  the  statute  9  &  10 
W.  III.  c.  15,  a  rule  of  court,  an  affidavit  of  its  due  execution  must,  accord- 
ing to  the  provisions  of  the  Act,  be  made  in  the  court  of  which  it  is  agreed 
to  be  made  a  rule  by  one  of  the  witnesses  to  it.(i) 

If  the  submission  between  two  persons  be  by  mutual  arbitration  bonds,  it 
is  sufficient  on  moving  to  make  the  submission  a  rule  of  court  for  the  appli- 
cant to  produce  the  bond  executed  by  the  other  party. (A*) 

So  if  the  submission  be  by  two  similar  agreements,  of  which  each  holds 
the  part  signed  by  his  opponent,  and  one  wishes  to  make  the  part  in  his 
possession  a  rule  of  court,  the  practice  in  the  Queen's  Bench  rule  office  is 
to  require  an  affidavit  of  the  execution  of  the  one  party  only  whose  signa- 
ture is  appended  to  the  part  sought  to  be  made  a  rule.  But*where  p#f.^--i 
several  parties  have  signed  a  single  agreement  or  deed  of  submis-  L  -" 
sion,  the  rule  will  not  be  drawn  up  without  affidavits  verifying  the  execu- 
tion of  all  the  parties. (/) 

According  to  some  authorities,  if  the  attesting  witness  refuse  to  make  the 
necessary  affidavit  he  will  be  compelled  by  the  court  to  do  so,(m)  on  the 
ground  that  though  it  is  generally  true  that  a  party  cannot  be  compelled  to 
make  an  affidavit,  and  though  there  are  no  compulsory  words  in  the  statute, 

(d)  Smith  v.  Blake,  In  re,  8  Dowl.  133.  See  also  P.  3,  ch.  9,  s.  2,  d.  1,  as  to  the  time 
for  setting  aside  an  award  under  the  statute. 

(e)  Taylor,  In  re,  5  B.  &  A.  '217.  (/)  Aston  v.  George,  2  B.  &,  A.  395. 
(g)  Little  v.  Newton,  1  M.  &  G.  976. 

(A)  2  Archb.  Pract.  1256,  7th  Ed.  See  the  Appendix  of  Forms  for  the  forms  of  the 
rules. 

(i)  9  &  10  W.  Ill  c.  15,  s.  1.  See  the  Appendix  of  Forms  for  the  form  of  the  affi- 
davit. 

(k)  Rudd  v.  Coe,  Barnes,  55. 

(Z)  Ex  relatione,  of  the  officers  of  the  Rule  Office  of  the  Court  of  Queen's  Bench. 

(m)  Clarke  v.  Elwick,  10  Mod.  332;  S.  C.  1  Stra.  1  ;  Weston  v.  Faulkner,  1  Price,  308; 
Anon.  Barnes,  58. 
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yet  as  the  statute  renders  the  affidavit  necessary,  a  person  by  subscribing 
his  name  as  a  witness  must  be  considered  to  have  undertaken  to  give  evi- 
dence at  a  proper  time  and  in  a  proper  manner,  and  the  refusing  to  do  so  is 
an  injury  to  the  parties  to  the  submission  in  a  matter  belonging  to  the  juris- 
diction of  the  court. (n) 

On  one  occasion,  where  the  object  was  to  move  to  set  aside  the  award, 
the  court  granted  such  a  rule,  but  refused  to  grant  more  than  a  rule  nisi, 
though  the  witness's  name  had  been  discovered  only  the  day  before,  and  the 
term  within  which  the  party  was  bound  to  move  to  set  aside  the  award  had 
nearly  expired. (o) 

In  a  very  recent  case  a  judge  made  an  order  "  that  A.  B.  (the  attesting 
witness)  should  forthwith  attend  and  swear  a  certain  affidavit  tendered  to 
him  as  to  the  execution  of  the  agreement  of  reference  herein  ;"  and  the 
witness  accordingly  attended  at  the  judge's  chambers. (p) 

The  affidavit  when  made  should  be  annexed  to  the  submission,  and  in 
term  time  given  to  counsel  with  a  motion  paper  to  move  to  make  the  sub- 
mission a  rule  of  court.  This  is  a  motion  of  course,  and  absolute  in  the  first 
instance.  No  notice  need  be  given  to  the  other  side,  though  very  recently 
after  the  statute  of  William  III.  passed,  it  seems  to  have  been  thought  requi- 

r*^4ft~l  s'te  '(^)  ^or  *l  's  a  mere  matter  of  *form,  as  it  is  compulsory  on  the 
L         J  court  to  make  it  a  rule  of  court  on  the  affidavit  being  produced. 

It  may  be  made  a  rule  of  court  in  vacation  as  well  as  in  term  time,  for 
the  wording  of  the  statute  is  construed  with  reference  to  the  ordinary  prac- 
tice of  the  courts.  On  production  of  the  affidavit  and  submission,  a  judge 
in  vacation  will  grant  his  fiat  for  a  rule.  This,  with  a  motion  paper  signed 
by  counsel,  must  be  taken  to  one  of  the  Masters  of  the  court,  who  will  draw 
up  the  rule.(r) 

Whether  the  submission  be  made  a  rule  by  the  common  law  authority  of 
the  court  or  under  the  statute  of  William,  the  rule,  if  delivered  out  in  vaca- 
tion, must  be  dated  on  the  day  of  the  month  and  week  on  which  it  is  deliv- 
ered out,  but  should  be  entitled  as  of  the  term  immediately  preceding  the 
vacation. (s)  The  liberty  of  drawing  up  a  rule  in  vacation  is  very  conve- 
nient, for  when  a  cause  has  been  the  subject  of  the  reference  judgment  may 
often  be  entered  and  execution  issued  in  vacation  for  the  amount  awarded  ;(/) 
and  even  where  that  remedy  is  not  applicable,  time  is  gained  for  making 
the  demand  and  serving  the  rule  of  court  during  the  vacation,  so  as  to  enable 
the  party  to  make  application  for  an  attachment,  or  execution  under  the 
statute  of  Victoria,  on  the  first  day  of  the  next  term.(?/) 

If  the  time  for  making  the  award  have  been  enlarged  by  the  arbitrator  or 
by  the  parties,  and  the  award  have  been  made  after  the  original  period  has 
expired,  the  enlargements  verified  by  affidavit,  should  in  general  be  made 
part  of  the  rule  of  court  with  the  submission,  (as  the  enlargement  becomes 

(n)  Clarke  v.  Elwick,  10  Mod.  333.  (o)  Todd,  Ex  parte,  W.  VV.  &  D.  577. 

(p)  Ross  v.  Ross,  4  D.  &  I,.  648.  (q)  Anon.  12  Mod.  525. 

(r)  Milsfead  v.  Craufield,  9  Dowl.  124;  Taylor,  In  re,  3  R.  &  A.  217  ;  2  Archb.  Pr. 
1250,  7th  Ed.;  R.  v.  Price,  2  C.  &  M.  212  ;  Ross  v.  Ross,  16  L.  J.,  Q.  B.  133.  See  the 
Appendix  of  Forma  for  the  form  of  the  rule. 

(a)  Reg.  Gen.  II.  T.  1  Vict.  3;  Badman  v.  Pujrli,  5  M.  &  G.  381. 

(<)  Crcmer  v.  Churl,  15  M.  &  W.  310.  («)  Taylor,  In  re,  5B.&A.  217. 


MAKING     SUBMISSION     RULE     OF     COURT.  395 

as  it  were  part  of  the  original  submission;)  in  order,  it  is  said,  that  the  court 
may  see  on  the  face  of  the  award  that  it  has  power  to  deal  with  the  award  ; 
since  if  the  enlargements  be  not  made  part  of  the  rule,  the  award  will  not 
appear  to  have  been  made  *under  the  submission,  as  it  has  not  been  r#p.4q-i 
made  within  the  time  limited  by  the  submission. (a?)  L         -* 

For  the  same  reason,  in  the  case  of  an  umpirage,  the  appointment  of  the 
umpire  should  be  made  part  of  the  rule.(t/) 

It  is  not,  however,  absolutely  essential  to  the  enforcing  the  award  in  all 
cases,  that  the  enlargements  be  thus  made  part  of  the  rule ;  for  when  the 
submission  has  alone  been  made  a  rule,  an  attachment  will  be  granted  if  the 
affidavits  in  support  of  the  motion  for  the  attachment  properly  verify  the 
enlargements,  (z) 

In  very  recent  instances,  the  ordinary  practice  of  making  enlargements  of 
time  part  of  the  rule,  has  been  considered  to  be  necessary  only  when  the 
object  is  to  enforce  the  award,  and  has  been  condemned  as  a  bad  practice 
when  the  making  the  submission  a  rule  of  court  is  with  a  view  of  moving 
to  set  aside  the  award. (a) 

Notwithstanding  these  decisions,  it  is  the  practice  in  the  Queen's  Bench 
rule  office,  in  the  case  of  an  award  made  by  an  umpire,  to  require  that  the 
appointment  of  the  umpire  be  made  part  of  the  rule,  even  although  the 
object  be  to  set  aside  the  award. (6)  We  shall  see  the  court  have  recently 
decided  that  this  is  not  necessary  when  the  reference  is  under  the  Lands 
Clauses  Consolidation  Act.(c) 

The  enlargement  of  time  by  the  arbitrator,  the  appointment  of  the  umpire, 
and  the  original  submission,  may  be  made  a  rule  of  court  by  one  rule.((/) 

If  the  enlargements  be  by  the  judges'  orders,  they,  like  enlargements  by 
the  parties  or  the  arbitrator,  should  be  made  part  of  the  rule  of  court.  The 
old  practice  seems  to  have  *been  for  the  clerk  of  the  rules  to  draw  j...-, 
up  separate  rules  for  each  order  of  a  judge  to  enlarge  the  time  ;  in  L  J 
a  late  case,  however,  where  there  were  several  enlargements  by  judges' 
orders,  the  court  allowed  them  to  be  made  a  rule  of  court  by  a  single 
rule.(e) 

If  the  submission  be  lost,  the  court  will,  on  a  verified  copy  of  it,  make  it 
a  rule  of  court. (/*) 

Where  an  arbitrator  refused  to  deliver  up  an  original  order  of  reference 
(a  judge's  order)  without  payment  of  an  exorbitant  fee,  the  court  allowed  a 
duplicate  of  the  order  to  be  made  a  rule  of  court. (g*)  But  when  the  party 
alleging  only  that  he  could  not  obtain  the  original  submission,  because  it 
was  in  the  hands  of  the  opposite  party,  moved  to  make  a  copy  of  the  sub- 
mission a  rule  of  court,  the  court  refused  the  application,  but  granted  a  rule 

(x)  Smith  &  Blake,  In  re,  8  Dowl.  130 ;  Evans  v,  Thompson,  5  East,  188. 

{y)  Smith  &  Reeves,  In  re,  5  Dowl.  513.  (z)  See  P.  3,  ch.  6,  s.  3,  d.  1. 

(a)  Welsh,  In  re,  I  Dowl.  N.  S.  331 ;  Bottomley  v.  Buckley,  4  D.  &  L.  157.  See  post, 
p.  556,  as  to  making  appointment  of  umpire  under  the  Lands  Clauses  Consolidation  Act  a 
rule  of  court. 

(b)  Ex  relatione  of  the  officers  of  the  Rule  Office  of  the  Court  of  Queen's  Bench. 

(c)  See  Bradshaw  and  East  and  West  India  Docks  and  Birmingham  Junction  Railway 
Com  p.  Q.  B.  argued  E.  T.  1848.     See  s.  3  of  this  chapter,  p.  556. 

(rf)  Smith  &  Reeves,  In  re,  5  Dowl.  513. 

(e)  Tribe  &  Upperton,  In  re,  3  A.  &  E.  295.  (/)  Short  v.  Frank,  3  Jur.  341. 

(g)  Thomas  v.  Phil  by,  2  Dowl.  145. 
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calling  upon  the  opposite  party  to  show  cause  why  he  should  not  produce 
the  original  submission,  in  order  that  it  might  be  made  a  rule  of  court. (/t) 
On  such  a  motion,  where  it  appeared  that  two  parts  of  a  deed  of  submission 
had  been  executed,  but  that  the  arbitrator  had  indorsed  the  enlargement  of 
the  time  for  making  the  award  on  one  part  only, the  court  compelled  the  party 
in  whose  possession  that  part  was,  to  make  it  a  rule  of  court,  but  at  the 
expense  of  the  party  making  the  application. (i\ 

In  a  recent  case,  it  was  laid  down  that  the  order  of  reference  does  not 
belong  exclusively  to  either  party,  but  that  the  party  holding  it  holds  it  for 
the  benefit  of  both  parties,  and  is  bound  to  produce  it  in  order  to  its  being 
made  a  rule  of  court ;  and  where  the  defendants  in  whose  possession  it  was, 
and  in  whose  favour  the  award  was  made,  delayed  making  the  order  of 
reference  a  rule  of  court  till  it  was  too  late  to  move  within  the  time  ordina- 
rily allowed  for  setting  aside  awards  ;  the  court  ordered  the  defendants 
r¥__,-,  either  to  make  *the  order  of  reference  a  rule  of  court,  or  to  file  it 
L  -1  with  one  of  the  Masters,  so  as  to  enable  the  plaintiff  to  make  it  a 
rule  of  court,  and  allowed  the  plaintiff  to  move  to  set  the  award  aside  in  a 
subsequent  term  "  nunc  pro  tunc. "(A;)  A  somewhat  similar  course  was 
pursued  still  more  lately. (A 

In  another  case,  where  the  party  interested  in  opposing  the  motion 
refused  to  produce  the  agreement  of  reference  for  the  purpose  of  its  being 
made  a  rule,  the  court  permitted  a  copy  to  be  made  a  rule  of  court,  and 
granted,  thereupon,  a  rule  nisi  for  setting  the  award  aside. (m)  So  where 
the  party  in  possession  of  the  agreement  of  reference  had  promised,  but 
failed  to  make  it  a  rule  of  court,  the  same  course  was  followed,  though 
Lord  Denman,  C.  J.,  expressed  a  doubt  whether  the  statute  (meaning,  it  is 
apprehended,  the  Lands  Clauses  Consolidation  Act)  embraced  the  making 
a  copy  of  the  submission  a  rule  of  court,  (n) 


SECTION  II. 


MAKING  THE  SUBMISSION  A  RULE  OF  CHANCERY. 

When  it  is  intended  to  make  a  submission  under  the  statute  9  &  10  W. 
III.  c.  15,  an  order  of  a  court  of  equity,  a  notice  of  motion  should  be  given  ; 
if  then  the  opposite  party  do  not  appear,  the  court  will  make  the  order  upon 
the  production  of  an  affidavit  of  the  service  of  the  notice  of  motion,  and  an 
affidavit  of  the  due  execution  of  the  submission. 

-.       *If,  however,  the  submission  give  either  party  liberty  to  apply  to 
L         J  the  court  without  reference  to  the  other,  it  is  unnecessary  to  serve  a 

(h)  T.d.  Norton  v.  Mcsham,  8  Dowl.  867.     See  Todd,  ex  parte,  W.  W.  &  D.  577. 
(t)  Smilli  &  Blake,  In  re,  8  Dowl.  131.  (/,)  Bottomlcy  v.  Buckley,  4  1).  &  L.  157. 

(1)  Midland  Railway  Company  &  Homing,  In  re,  4D.&L.  788.     Sec  P.  3,  ch.  9,  s.  2, 
d.  1,  as  to  the  same  ease. 
(ml  Plewi  v.  Middleton,  (!  Q.  B.  845. 
(n)  Midland  Railway  Company  &.  Homing,  In  re,  11  Jur.  904. 
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notice  of  motion,  and  the  order  will  be  made  on  an  ex  parte  application,  sup- 
ported by  an  affidavit  of  the  due  execution  of  the  submission. 

When  the  opposite  party  consents,  there  need  be  no  affidavit  of  service 
of  notice  of  motion,  or  of  the  execution  of  the  submission,  but  the  order  will 
be  drawn  up  on  the  production  of  a  consent  brief. 

The  order  is  drawn  up  on  the  equity  side  of  the  Court  of  Chancery.  It 
directs  that  the  agreement  to  refer  to  arbitration  be  made  an  order  of  court, 
to  be  observed  and  performed  by  the  parties  thereto,  according  to  the  true 
meaning  thereof.(o) 

When  a  party  seeks  to  enforce  the  award,  both  the  submission  and  award, 
are  sometimes  made  orders  of  Chancery  by  an  ex  parte  application. (6)  But 
it  would  now  seem,  the  motion  to  make  the  award  an  order  of  Chancery,  is 
a  special  motion,  and  requires  notice. (c) 

On  one  occasion,  when  the  application  was  to  make  the  award  a  rule  of 
court,  Sir  J.  Leach,  V.  C,  said  that  it  was  wrong  to  ask  that  the  award 
might  be  made  a  rule  of  court,  and  that  the  proper  course  under  the  statute 
was  to  make  the  submission  a  rule  of  court. (d)  Whether  the  application 
was  to  set  aside  or  enforce  the  award  in  this  case  is  not  stated. 

Before  the  orders  making  the  submission  and  award  orders  of  the  court 
can  be  passed  by  the  Registrar,  the  submission  and  award  must  be  filed  in 
the  Report  Office,  whence  the  parties  can  procure  office  copies. (e) 

*The  orders  do  not  set  out  the  submissions  and  awards,  but  ..  , 
merely  describe  them  generally.  But  a  note  of  the  filing  is  made  L  J 
on  the  margin  of  the  orders,  by  which  reference  can  be  made  to  them  in  the 
Report  Office. (f)(g) 

By  the  general  rules  and  orders  for  regulating  the  practice  of  the  Court 
of  Bankruptcy,  G.  O.  xxxii.,  Jan.  12,  1832,  it  was  ordered,  "that  all  agree- 
ments of  reference  to  be  made  rules  of  the  Court  of  Bankruptcy,  shall  be  so 
made  by  order  of  the  Court  of  Review,  and  all  matters  arising  thereon  shall 
be  heard  and  determined  by  the  Court  of  Review." 

Since  the  recent  statute,  10  &  11  Vict.  c.  102  has  abolished  the  Court  of 
Review,  and  transferred  all  its  jurisdiction  and  authority  to  such  one  of  the 
Vice-Chancellors  as  the  Lord  Chancellor  shall  direct,  it  is  presumed  appli- 
cation must  now  be  made  to  such  Vice-Chancellor  for  an  order  to  make  the 
submission  a  rule  of  the  Court  of  Bankruptcy. 

(a)  2  Danicll's  Chanc.  Pract.  by  Hcadlam,  175G.  See  notes  to  Heming  v.  Swinnerton, 
1  Coop.  C.  C.  386  ;  2  Smith  Chanc.  Pract.  437,  3rd  Ed.  See  the  Appendix  of  Forms  for 
the  form  of  the  order. 

(b)  Harvey  v.  Shelton,  7  Beav.  455. 

(c)  Wilkinson  v.  Page,  1  Hare,  276.     See  last  chapter,  s.  3,  d.  1,  p.  537. 

(d)  Lewis  v.  Eley,  May,  1823,  cited  in  Heming  v.  Swinnerton,  1  Coop.C.C.  423,  note9. 
See  also  Heming-  v.  Swinnerton,  16  L.  J.  Ch.  287. 

(e)  2  Daniell's  Chanc.  Pract.  by  Headlam,  1756. 

(/)  Ex  relatione  of  an  officer  of  tiie  Registrar's  Office.  See  Appendix  of  Forms  for 
the  forms  of  the  orders.  See  2  Smith's  Chanc.  Pract.  437,  438,  3rd  Ed.  for  the  old  prac- 
tice. 

(g)  1  Deacon  and  Chitty,  xxix.  See  P.  1,  ch.  3,  s.  7,  d.  2,  as  to  submissions  in  bank- 
ruptcy ;  P.  1,  ch.  2,  s.  2,  d.  1,  submission  by  assignees. 
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SECTION  III. 

MAKING  A  SUBMISSION  UNDER  THE  LANDS  CLAUSES  CONSOLIDATION  ACT  A  RULE 

OF  COURT. 

By  the  Lands  Clauses  Consolidation  Act,  1845,  where  the  parties  do  not 
agree  on  a  single  arbitrator,  each  party  is  to  appoint  one,  and  such  appoint- 
.  ment  "shall  be  deemed  a  submission  *to  arbitration  on  the  part  of 
L  J  the  party  by  whom  the  same  shall  be  made"  [s.  25]  ;  and  "  the 
submission  to  any  suqh  arbitration  may  be  made  a  rule  of  any  of  the  supe- 
rior courts  on  the  application  of  either  of  the  parties"  [s.  36.] 

When  the  parties  proceed  in  Chancery,  the  affidavits  verifying  the  sub- 
mission, or  the  appointments  of  the  arbitrators,  and  all  other  proceedings, 
should  be  entitled,  »  In  the  matter  of  the  arbitration  between  A.  B.  and 
C.  B.,  and  in  the  matter  of  the"  act  or  acts  which  warrant  the  application 
to  the  court. («) 

The  question  has  been  raised  in  several  of  the  courts  whether,  in  order  to 
make  the  submission  to  arbitration  a  rule  of  court,  it  is  necessary  that  the 
appointments  of  both  arbitrators  should  be  produced,  or  whether  it  is  suffi- 
cient for  the  party  to  produce  the  appointment  made  to  the  arbitrator 
appointed  by  himself. 

In  Trinity  term,  1847,  with  a  view  to  set  aside  an  award  under  the  act, 
the  submission  was  made  a  rule  of  court  in  the  Queen's  Bench,  on  the  one 
appointment  only  being  produced.  That  appointment  recited  the  fact  of 
the  other  appointment.  On  moving  to  set  the  award  aside,  the  counsel 
mentioned  that  the  rule  had  been  drawn  up  on  the  one  appointment  only. 
The  court  nevertheless  granted  the  rule  nisi,  leaving  the  other  party  to 
raise  the  objection  if  he  thought  fit.  The  point  however,  was  not  taken  on 
showing  cause,  and  the  award  was  ultimately  set  aside. (6) 

Since  that  time,  however,  the  practice  of  Q,ueen's  Bench  has  become 
more  settled,  and  the  officers  of  the  court  will  not  now  draw  up  the  rule 
without  both  appointments  being  produced,  and  verified  by  affidavits.  The 
same  practice,  it  is  understood,  prevails  in  the  offices  of  the  other  courts  of 
law.(c)  It  is  to  be  observed  that  there  has  been  no  decision  of  the  courts  of 
law  as  to  the  necessity  of  producing  both  the  appointments. 
.  ,  *In  equity,  however,  the  matter  has  undergone  much  discus- 
L         J  sion. 

With  a  view  to  proceedings  to  set  aside  the  award  of  an  umpire,  made 
on  the  29th  of  November,  1847,  under  the  provisions  of  the  Lands  Clauses 
Consolidation  Act,  1845,  fixing  the  amount  of  compensation  to  be  paid  by 
a  Railway  company  for  land  taken  by  them  for  the  purposes  of  their  act, 
the  company  obtained  an  order  (upon  a  motion  of  course,)  from  V.  C. 
Knight  Bruce,  for  making  the  submission  a  rule  of  Chancery,  under  s.  36 
of  the  first  mentioned  statute. 

(a)  Re  Law,  4  Iteav.  SOf).     Roc  forms  in  the  Appendix  of  Forma. 

di)  Ward  v.  Great  North  of  England  Railway  Comp.  T.  T.  1847,  Bail  Court. 

(c)  Ex  Relatione  of  the  olliecra  of  the  Queen's  Hench  Rule  Office. 
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The  registrar  refused  to  draw  up  the  order  unless  the  original  appoint- 
ment of  both  the  arbitrators,  by  the  company  and  the  landowner  respec- 
tively, were  produced  to  him.  The  company  produced  and  verified  the 
appointment  by  themselves,  but  were  not  able  to  obtain  the  original  or  a 
copy  of  the  appointment  by  the  landowner.  It  appeared  that  the  original 
appointment  by  the  landowner  was  in  the  hands  of  the  landowner's  arbi- 
trator. The  Vice-Chancellor  refused  to  order  the  latter,  or  the  landowner, 
to  produce  either  the  original  or  a  copy  ;  but  it  appearing  that  repeated 
applications  had  been  made  to  both  of  them  to  produce,  the  appointment  or 
a  copy  without  success,  ultimately  directed  the  submission  to  be  made  a 
rule  of  court  on  the  production  of  the  appointment  of  the  company's  arbi- 
trator, the  appointment  of  the  umpire,  (which  recited  the  fact  of  the 
appointment  of  the  landowner's  arbitrator,  and  was  signed  by  him,)  the 
award,  and  the  affidavits  which  had  been  filed,  in  which  the  fact  of  the 
appointment  was  distinctly  sworn  to.(r/) 

The  cases  already  cited  show  the  great  practical  difficulty  which  either 
party  may  often  have  in  obtaining  possession  of  the  appointment  of  his 
opponent's  arbitrator,  when  he  wishes  to  make  ihe  submission  a  rule  of 
court,  and  the  delay,  expense,  and  inconvenience  to  which  this  difficulty 
*may  subject  him.  A  method,  it  is  suggested,  may  be  found  to  ?  , 
remedy  this  difficulty,  and  to  enable  either  party  at  pleasure  to  L  ^ 
make  the  submission  a  rule  of  court. 

If  each  party  took  the  precaution  at  the  time  of  the  reference  of  request- 
ing the  other  party  to  make  the  appointment  of  his  arbitrator  in  duplicate, 
and  if  they  were  mutually  to  furnish  each  other  with  one  of  the  duplicate 
parts,  (and  not  a  mere  copy,)  there  seems  no  reason  why,  on  producing  the 
appointment  of  his  own  arbitrator  and  the  duplicate  original  appointment  of 
his  opponent's  arbitrator,  and  properly  verifying  both  of  them,  the  submis- 
sion might  not  be  made  a  rule  of  court.  It  is  believed  that  the  officers  of 
the  courts  would  not  hesitate  to  draw  up  the  rule  on  such  documents. 

Another  advantage  of  this  course  would  be  to  enable  each  party  to  see 
what  his  opponent  called  upon  his  arbitrator  to  do,  so  that  if  there  was  any 
material  difference  between  his  own  and  his  opponent's  appointment  the 
error  might  be  rectified  before  any  steps  were  taken  in  the  reference. 

On  a  motion  in  the  Q-ueen's  Bench  to  set  aside  an  award  made  by  an 
umpire  under  "The  Lands  Clauses  Consolidation  Act,"  the  party  showing 
cause  objected  that  the  appointment  of  the  umpire  had  not  been  made  a 
rule  of  court,  but  the  Court  of  Queen's  Bench  overruled  the  objection, 
holding  that  step  unnecessary. (e) 

(d)  Hawley  v.  North  Staffordshire  Railway  Company,  H.  T.  1848.  V.  C.  K.  B.  Sec  p. 
550,  as  to  making  copy  of  submission  a  rule  of  a  court  of  law.  See  P.  1,  ch.  3,  s.  7,  d. 
7,  p.  93,  as  to  submissions  under  the  Lands  Clauses  Act.  See  also  Appendix  of  Forms 
for  the  order  in  this  case. 

(c)  Bradshaw  v.  East  and  West  India  Docks  and  Birmingham  Junction  Railway  Comp., 
Q.  B.,  E.  T.  1848. 
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[*557]  CHAPTER    VI. 

ENFORCING  THE  AWARD  BY  ATTACHMENT. 

The  summary  method  of  enforcing  performance  of  an  award  by  attach- 
ment is  set  forth  in  this  chapter. 

The  first  section  examines  to  what  cases  this  mode  of  proceeding  is 
applicable,  and  when  applicable,  under  what  circumstances  the  courts  in 
the  exercise  of  their  discretion  will  grant  or  refuse  it. 

The  second  points  out  the  steps  necessary  to  be  taken  by  the  party  seek- 
ing this  remedy  ;  namely,  making  the  submission  a  rule  of  court,  demand- 
ing performance  of  the  party  charged  to  obey,  and  serving  him  with  the 
proper  documents,  in  order  to  bring  him  into  contempt,  and  so  amenable  to 
the  process  of  the  court. 

In  the  third  section,  the  course  of  the  motion  for  the  attachment  is  con- 
sidered, and  the  law  is  investigated  respecting  the  affidavits  to  ground  the 
motion,  the  rule  nisi,  the  defence  that  may  be  set  up  in  answer,  the  result 
of  the  application,  and  the  proceedings  consequent  on  the  party  in  contempt 
bein^  arrested  under  the  attachment. 


[*558]  *SECT10N  I. 


IN    WHAT    CASES   AN    ATTACHMENT    WILL    BE    GRANTED. 

1.  Only  when  submission  a  rule  of  court.'] — When  the  submission  has 
been  made  a  rule  of  court,  the  party  who  refuses  or  neglects  to  perform 
what  the  award  orders,  is  considered  as  disobedient  to  the  rule  of  court,  as 
much  as  if  the  award  were  part  of  the  rule,  and  is  consequently  guilt}'  of 
a  contempt  of  that  court  by  which  the  rule  has  been  made.  The  process, 
therefore,  by  which  the  courts  punish  contempts,  called  an  attachment,  will 
be  issued  against  him  to  compel  his  obedience  to  the  directions  of  the  arbi- 
trator, under  the  penalty,  in  ordinary  cases,  of  imprisonment  until  he 
comply. (a) 

Before  the  time  of  Charles  II.,  though  an  attachment  would  issue  when 
the  submission  was  by  judge's  order  or  rule  of  court  to  compel  the  parly  to 
submit  to  the  arbitrator,  or  to  punish  him  for  a  breach  of  the  submission,  it 
was  not  considered  by  the  courts  of  common  law  that  obedience  to  the 
award,  when  made  could  be  enforced  by  the  same  process.  But  in  the 
reign  of  that  monarch,  though  the  courts  at  first  hesitated  about  granting 
applications   for  attachments  for  non-performance  of  the  award,  yet  they 

(a)  Dae.  Ab.  Arb.  II.;  Anon.  1  Salk.  71. 
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ultimately  allowed  them ;  and  the  granting  the  remedy  by  attachment  was 
in  William  the  Third's  reign  spoken  of  as  the  settled  practice  of  the 
courts.  (6) 

In  the  courts  of  equity  no  such  difficulty  seems  to  have  been  felt  about 
granting  attachments  for  non-performance  of  *the  award,  when  the  ^__Q-. 
submission  was  by  an  order  jn  equity. (c)  L         -I 

So  convenient  a  remedy  was  it  found  that  the  statute  9  &  10  W.  III.  c. 
15,  was  passed  to  extend  to  all  submissions  respecting  matters  of  a  civil 
nature  which  should  contain  consent  clauses  for  making  them  rules  of  court, 
the  same  compulsory  method  of  enforcement  which  had  previously  been 
confined  to  submissions  concerning  matters  respecting  which  actions  or  suits 
had  been  commenced. (</) 

Hence  at  the  present  day,  as  a  general  rule,  whenever  the  submission 
can  be  made  a  rule  of  court,  the  award  is  capable  of  enforcement  by 
attachment;  and  the  converse  holds  also,  so  that  whenever  the  submission 
cannot  be  made  a  rule  o£  court,  as  where  it  is  merely  verbal, (e)  or  where, 
if  in  writing  by  agreement  out  of  court,  it  contains  no  clause  for  making  it 
a  rule  of  court,  or  an  insufficient  clause, (/)  no  attachment  can  be  granted 
even  though  a  cause  be  the  subject-matter  referred, (g)  for  the  court  has  no 
jurisdiction  where  there  is  no  rule  of  court. (A) 

If  by  matter  subsequent  the  submission,  after  having  been  made  a  rule, 
ceases  to  be  valid  as  a  rule  of  court,  the  like  result  will  follow.  Therefore 
where  a  cause  before  issue  joined  was  referred  by  a  judge's  order,  and  the 
arbitrator  found  that  the  plaintiff  had  no  cause  of  action,  and  the  order  of 
reference  was  then  made  a  rule  of  court,  and  after  this  the  defendant  died, 
and  the  costs  which  were  to  abide  the  event  were  taxed  ;  the  court  held 
that  the  suit  abated  by  the  death  of  the  defendant,  that  they  could  not 
enforce  a  rule  made  in  the  cause  which  was  gone,  and  that  therefore  his 
administratrix  could  not  have  an  attachment  against  the  plaintiff  for  non- 
payment of  tho  costs,  but  must  bring  an  action  to  recover  them  ;(i)  and 
Parke,  J.,  remarked,  that  in  *the  case  of  Rogers  v.  Stanton, (A;)  r*Kfift-i 
relied  on  in  argument,  the  point  concerning  the  abatement  of  the  I  -^ 
suit  was  not  fully  considered.  In  that  case,  under  a  reference  by  a  judge's 
order,  to  which  a  stranger  to  the  cause  had  become  a  party,  the  executor 
of  the  defendant,  who  had  died  after  the  award  was  made,. was  held  entitled 
to  an  attachment  against  the  stranger  for  the  amount,  which  the  arbitrator 
directed  the  latter  to  pay  to  the  defendant. (/) 

On  proceedings  of  a  criminal  character  an  attachment  equally  lies. 
Thus,  if  an  indictment  for  a  nuisance  has  been  referred  and  a  verdict  taken 

(b)  Clemenhere  v.  Tresilian,  2  Keb.  G 15 ;  Stiles  v.  Triste,  1  Keb.  130.  138;  S.  C.  Sid. 
54  ;  S.  C,  T.  Raym.  35  ;  Darbyshire  v.  Cannon,  1  Mod.  21 ;  Holt  v.  Berry,  3  Keb.  844  ; 
Anon.  1  Salk.  71 ;  Forster  v.  Brunetti,  1  Salk.  83;  Hall  v.  Mister,  1  Salk.  84;  Anon.  12 
Mod.  257;  Veale  v.  Warner,  1  Saund.  327,  c. 

(c)  Bac.  Ab.  Arb.  H.;  Hide  v.  Petit,  1  Cas.  in  Chanc.  91.  185. 

(d)  See  submission  under  the  9  &  10  W.  III.  c.  15,  p.  57. 

(e)  Ansell  v.  Evans,  7  T.  R.  1  ;  —  v.  Mills,  17  Vcs.  419. 

(  /)  See  submission  under  9  &  10  W.  III.  c.  15,  ante,  p.  51 . 

(g)  Clarke  v.  Baker,  1  H.  &  W.  215.  (/<)  Owen  v.  Hurd,  2  T.  R.  643. 

(i)  Maffey  v.Goodwyn,  1  N.  &  M.  101 ;  S.  C,  R.  v.  Maffey,  1  Dowl.  538. 

(k)  7  Taunt.  575.     '  (I)  Rogers  v.  Stanton,  7  Taunt.  575. 

March,  1849 26 
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subject  to  the  reference,  the  defendant  may  be  compelled  by  attachment  to 
abate  the  nuisance  as  directed  by  the  award. (m) 

II.  For  whom  and  for  what  an  attachment  will  be  granted.'] — An 
attachment  will  be  granted  on  the  application  of  a  party  to  the  submission, 
or  if  he  be  dead,  of  his  personal  representative,  if  the  rule  of  court  be  not 
avoided  by  the  death. (n)  A  stranger  to  the  submission  cannot  have  an 
attachment  to  enforce  payment  of  a  sum,  which  the  award  directs  to  be 
paid  to  him,  though  the  direction  itself,  under  the  circumstances,  be  per- 
fectly valid. (oj 

On  one  occasion  it  was  said  an  arbitrator  might  have  an  attachment  to 
enforce  payment  of  the  costs  of  the  award, (p\  but  the  soundness  of  that 
opinion  was  denied  in  a  subsequent  case. (17)  There  does  not  seem  to 
be   any  instance  of    such  an   application    having  been   granted. 

Whether  the  award  order  a  party  to  pay  money  or  to  do  any  collateral 
act,  an  attachment  lies  if  he  fail  to  comply,  since  disobedience  in  either 
case  is  equally  a  contempt. (r) 

r#^fii~1  ^e  costs  °f  lne  reference  and  award  (and  when  there  is  a  cause 
L  -J  referred  the  costs  of  the  cause  also,  even  though  no  separate  dam- 
ages be  awarded)  may  be  taxed  pursuant  to  the  award  on  the  rule  of  court 
embodying  the  submission,  and  if  not  paid  may  be  recovered,  together  with 
the  amount  specified  in  the  award,  as  the  debt  or  damages. (s) 

Where  the  award  orders  each  party  to  pay  a  moiety  of  the  costs  of  the 
award,  the  party  who  in  order  to  get  the  award  from  the  arbitrator  pays  the 
whole,  is  entitled  to  an  attachment  against  his  opponent  for  the  moiety  for 
which  under  the  award  he  is  liable. (t) 

No  attachment  can  be  granted  to  recover  interest  on  a  sum  of  money 
awarded  to  be  paid  by  a  certain  day,  though  interest  from  that  time  may  be 
recovered  by  action. (ii\ 

III.  Who  not  liable  to  be  attached.^ — No  attachment  lies  against  a 
peer,(.r)  or  a  member  of  the  House  of  Commons, (;y)  for  disobedience  to  an 
award. 

It  will  not  issue  against  the  executor  of  a  party  who  dies  after  the  award 
is  made  without  having  performed  it,  for  the  contempt  is  personal,  and  the 
liability  to  punishment  lor  a  contempt  dies  with  the  person. (z)  So,  though 
there  be  a  clause  preventing  the  death  of  a  party  revoking  the  arbitrator's 
authority,  and  the  party  die  pending  the  reference,  his  executors  cannot  be 

(mi)  R.  v.  Gore,  8  Dowl.  109. 

(h)  R.  v.  Maffey,  1  Dowl.  5:58;  Rogers  v.  Stanton,  7  Tnunt.  575. 

(o)  Ske<  te,  In  re,  7  Dowl.  G18.  ( p)  Hicks  v.  Riehardaon,  1  R  &  F.  93. 

lq)  Burroughes  v.  Clarke,  1  Dowl.  48.         (r)  Doddington  v.  Bailward,  7  Dowl.  610. 

<s)  Grundy  v.  Wilson,  7  Taunt.  (!!»!);  Little  v.  NewtOO,  1  M.  &  G.  f»7(i ;  Taylor  v. 
Bhuttleworlh,  2  M.  &  *>.  55  ;  S.  C.  0  Bing.  N.  C.  277  ;  Thorp  v.  Cole,  4  Dowl.  457. 

(f)  HickH  v.  Richardson,  1  13.  &  1*.  93  ;  Rurroughes  v.  Clarke,  1  Dowl.  48;  Stokes  v. 
Lewis,  2  Smith,  12. 

(u)  Churcher  v.  SIrinfrcr,  1   Dowl.  332  ;  S.  C.  2  R.  &  Ad.  777. 

(x)  Walker  v.  Bar!  of  Groavenor,  7  T.  R.  171. 

(y)  Catmur  v.  Knatehhull,  7  T.  R  418. 

(z)  Webster  V.  Bishop,  Prac.  in  Chanc.223;  S.  C.  2  Vcrn.  44^  ;  Newton  v.  Walker, 
Willes,  315  ;  Doc  d.  Tain  v.  Grundy,  1  B.  &  C.  284  ;  Iloulditch  v.  Houlditch,  1  Swanst.  58. 
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compelled  by  attachment  (though  they  may  by  action)  to  perform  the  award 
on  the  part  of  their  testator. (a) 

*As  by  submitting  to  a  reference  without  guarding  against  being  r#ggo-j 
personally  responsible,  executors,  and  trustees,  and  assignees  of  L 
bankrupts  and  insolvents  are  taken  impliedly  to  admit  that  they  have  suf- 
ficient funds  or  assets  to  answer  the  award,  they  are  liable  to  an  attachment 
if  the  arbitrator  order  them  to  pay,  and  will  not  be  allowed  to  allege  in 
excuse  for  non-performance  that  they  have  no  assets. (i)  An  executor  per- 
sonally liable  for  the  costs  of  an  action  referred,  may  be  compelled  to  pay 
them  by  the  like  process. (c)  If  the  arbitrator  order  an  executor  to  pay  out 
of  the  assets  which  may  be  in  his  hands,  or  which  may  come  to  him,  an 
attachment  will  not  issue  if  he  have  no  assets  in  hand,  but  will  be  subse- 
quently granted  on  proof  of  assets  having  come  in.(rf) 

Where  a  woman  whom  the  arbitrator  directed  to  deliver  up  two  notes, 
and  to  pay  a  sum  of  money,  failed  to  comply,  and  afterwards  married,  and 
her  husband  refused  to  pay  the  amount,  it  was  doubted  whether  the  court 
could  grant  an  attachment  against  both  or  either  of  them.(e) 

If  a  public  company  are  by  statute  authorized  to  sue  and  be  sued  in  the 
name  of  their  treasurer,  but  he  is  not  to  be  liable  in  person  or  goods  by 
reason  of  being  a  defendant  ;  the  reference  of  actions  in  which  he  is  so 
made  the  nominal  plaintiff  or  defendant,  does  not  impose  upon  him  any 
personal  liability  to  an  attachment  for  not  paying  the  amount  awarded 
against  him.  A  mandamus  against  the  treasurer  and  directors  is  the  only 
remedy.  (/) 

An  attachment  does  not  lie  against  a  corporation  for  non-performance  of 
an  award. (g-)  If  any  process  of  contempt  can  issue  when  a  corporation  is 
in  default,  it  must  be  against  the  individual  members  of  the  corporation.^ 

*Though  the  party  be  beyond  the  jurisdiction  of  the  court  at  the  r^con 
time  of  his  neglect  to  perform  the  award,  and  remain  out  of  the  L 
jurisdiclion,  the  court  will  nevertheless  issue  the  process,  as  an  attach- 
ment to  enforce  an  award  is  not  in  the  nature  of  criminal,  but  merely 
civil  process,  and  the  court  will  not  inquire  whether  it  can  be  made  avail- 
able.^') 

IV.  On  what  awards  attachment  refused.'] — The  award  itself,  though 
valid,  may  be  so  framed  as  to  preclude  a  remedy  by  attachment. 

If  the  award  find  a  certain  sum  to  be  due,  but  do  not  order  the  party 
indebted  to  pay  the  sum,  no  attachment  can  be  granted;  for  there  is  no 
contempt  of  court  where  there  is  no  express  order  to  pay  the  amount  award- 
ed,(/c)  but  the  remedy  by  action  on  the  award  remains.     An  unauthorized 

(a)  Tyler  v.  Jones,  3  B.  &  C.  144 ;  Lewis  v.  Holbrook,  1 1  M.  &  VV.  110. 

(b)  Wansborough  &  Dyer,  In  re,  2  Chitt.  40;  Wortbington  v.  Barlow,  7  T.  R.  453  ; 
Robson  v. ,  2  Rose,  50.     See  P.  1.  ch.  2,  s.  2,  dd.  4,  5,  6,  p.  36. 

(c)  Spivy  v.  Webster,  2  Dowl.  46. 

(</)  Joseph  &  Webster,  In  re,  1  Russ.  &  M.  406. 

(0  Anon.  1  Cromp.  265,  3rd  Ed.,  cited  2  Tidd.  Pract.  835,  9th  Ed. ;  Bac.  Ab.  Arb.  H. 

(/)  Corpc  v.  Glyn,  3  B.  &  Ad.  801. 

(g)  Guildford  v.  Mills,  2  ECeb.  1;  Anon.  T.  Raym.  152. 

(A)  London  v.  Lynn,  1  H.  Bl.  206. 

(i)  Hopcraft  v.  Fermor,  8  Moore,  424 ;  S.  C.  1  Bing.  378. 

(A)  Seaward  v.  Howey,  7  Dowl.  318;  Edgell  v.  Dalliraore,  3  Bing.  634;  S.  C.  11 
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direction  of  a  verdict  to  be  entered  for  a  certain  sum,  does  not  amount  to  an 
order  to  pay  that  sum,  so  as  to  warrant  an  attachment. (A 

If  an  award  direct  that  A.  or  B.  shall  do  an  act,  it  seems  doubtful  whe- 
ther an  attachment  can  issue  against  either. (m) 

Though  the  remedy  by  action  on  the  award  be  of  right,  it  is  perfectly 
discretionary  with  the  court  whether  they  will  grant  an  attachment  or 
not.(n) 

It  is  reported  as  having  been  decided,  that  when  an  award  appears  unrea- 
sonable, the  court  will  not  grant  an  attachment,  but  leave  the  party  to  his 
action  on  the  award. (o) 

In  one  instance  the  Court  of  Common  Pleas  refused  to  grant  an  attach- 
r**ifii~i  ment  f°r  enforcing  a  parol  award  ;(p)  but  on  *a  subsequent  occasion 
L  -1  they  considered  the  objection  to  the  award  being  by  parol  to  be 
futile,  and  made  the  rule  for  the  attachment  absolute. (q)  There  is  also 
another  recorded  instance  of  an  attachment  issuing  under  similar  circum- 
stances, (r) 

Where  the  arbitrator  made  a  mistake  in  his  award  in  the  Christian  name 
of  the  defendant,  the  court  refused  to  enforce  it  against  the  defendant  by 
attachment. (5)  On  a  reference  by  a  judge's  order,  where  the  award  set 
forth  a  supposed  submission  by  order  of  Nisi  Prius,  it  was  said  in  one  case 
the  court  would  not  enforce  the  award  by  attachment. (A 

If  there  be  any  reasonable  doubt  as  to  whether  the  award  be  sufficient  in 
law,  or  if  the  question  turn  on  a  disputed  matter  of  fact,  and  the  affidavits 
be  contradictory,  the  courts  will  refuse  the  application  and  leave  the  party 
to  his  action;  for  if  an  attachment  issue,  the  award  must  be  obeyed,  and 
there  is  no  means  of  appealing  against  the  decision  of  the  court,  and  sol- 
emnly trying  the  validity  of  the  award. (ii\  Thus  where  the  parties  agreed 
to  abide  by  the  award  made  by  the  »  two  arbitrators  and  their  umpire,"  and  the 
award  was  made  by  the  two  arbitrators  only,  the  objection  being  taken  that  all 
three  ought  to  have  executed  it,  the  court  considered  the  point  too  doubtful 
to  grant  an  attachment. (a?)  The  power  of  the  Master  to  tax  the  costs  of  a 
cause  and  reference  separately  for  each  of  the  two  joint  defendants  in  the 
cause  referred,  is  too  questionable  to  warrant  the  granting  an  attachment 
against  the  plaintiff,  at  the  instance  of  one  of  the  defendants,  for  non-pay- 
ment of  his  share  of  the  costs  awarded  to  the  defendants.^) 

Moore,  541  ;  Scott  v.  Williams,  5  Tyrw.  506  ;  S.  C.  3  Dowl.  508 ;  S.  C.  sub  nom.  Hop- 
kins v.  Davies,  1  C.  M.  &  R.  846. 

(/)  Donlan  v.  Brett,  2  A.  &  E.  344.  (m)  Lawrence  v.  Hodgson,  1  Y.  &  J.  16. 

(n)  Stock  v.  De  Smith,  Cas.  temp.  Hardw.  106.  If  an  award  orders  the  plaintiff  to  re- 
pay to  the  defendant  any  sum  the  defendant  may  be  compelled  to  pay  in  respect  of  a 
certain  hill  of  exchange,  and  the  defendant  afterwards  is  obliged  to  pay  the  holder  of  the 
bill,  repayment  pursuant  to  the  award  cannot  be  enforced  by  attachment.  Graham  v. 
Darcay,  C.  P.,  Nov.  14,  1848,  12  Law  Times,  149. 

(0)  Wilmot  v.  Allen,  cited  in  Slock  v.  I)c  Smith,  Cas.  temp.  Hardw.  106. 

(p)  Dickman  v.  Hutherd,  Pract.  Reg.  C.  B.  44  ;  S.  C.  Vin.  Ab.  Arb.  Suppl.  H.  a.  1. 

(>/,  Cookson  v.  Monkbouse,  Pract.  Reg.  C.  B.  44. 

(r)  Rawling  v.  Wood,  Barnes,  54.  (s)  Lees  v.  Hartley,  8  Dowl.  883. 

(<)  Christie  v.  Hamlet,  2  M.  &  P.  316  ;  S.  C.  5  Bing.  195. 

(u)  Dickms,,,,  v.  Allsop,  13  M.  &  W.  722 ;  S.  C.  2  D.  &  L.  657 ;  Cargey  v.  Aitchison, 
2  D.  &  I.'.  222:  Thornton  v.  Hornby,  1  M.  &  Sc.  48;  S.  C.  8  Bing.  13;  Stalworth  v. 
Inns,  2  D.  &  L.  428  ;  Hales  v.  Taylor,  1  Stra.  695  ;  Spooner  v.  Payne,  U  Jur.  242. 

(x)  Heatherington  v.  Robinson,  7  Dowl.  192. 

(y)  Dickina  v.  Jarvis,  5  B.  &  C.  528. 
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*After  a  long  delay,  as  for  four  years,  from  the  time  when  the  [-#«./.=-] 
award  was  made,  the  court  will  require  an  affidavit  explaining  the  L  J 
delay  before  an  attachment  be  allowed. (2) 

V.  No  proceeding  by  attachment  and  action  at  the  same  time.'] — As  it 
is  considered  vexatious  to  bring  two  separate  proceedings  for  the  same 
ground  of  complaint,  the  courts  will  not  permit  a  party  to  enforce  the 
award  by  action  and  attachment  at  the  same  time. (a) 

Formerly  a  different  rule  prevailed.  Though  judgment  had  been  first 
obtained  in  an  action  on  the  arbitration  bond,  the  court,  in  one  instance, 
granted  an  attachment,  on  the  ground  that  an  attachment  might  possibly  be 
a  more  quick  and  effectual  process  than  suing  out  execution  on  the  judg- 
ment.(6)  And  in  other  cases,  where  attachments  had  been  granted,  and 
the  party  taken  into  custody,  the  courts  refused  to  stay  proceedings  in 
actions  on  the  arbitration  bonds,  subsequently  commenced,  alleging  that  the 
plaintiff  had  had  no  satisfaction  upon  the  attachment. (c) 

In  a  cross  action  by  the  defendant,  though  the  plaintiff  had  given  notice 
of  set-off  of  the  sum  awarded  in  his  favour,  the  court  nevertheless  made 
absolute  the  plaintiff's  rule  for  an  attachment,  but  ordered  it  to  stay  a  month 
in  the  officer's  hands. (rf)  Where  a  question  as  to  the  regularity  of  the 
judgment  for  the  plaintiff,  in  an  action  on  the  award,  was  referred  to  the 
Master,  an  attachment  was  granted  pending  the  inquiry,  but  was  subse- 
quently stayed  on  the  judgment  being  reported  regular. (e) 

In  more  modern  times,  in  some  instances,  the  courts  have  refused  to 
grant  an  attachment  while  an  action  is  pending,(y*)  *even  where  -*kR/,-i 
the  plaintiff  was  willing  to  waive  the  action,  on  the  ground  that  the  L  J 
party  had  made  his  election  as  to  which  of  the  two  remedies  he  would 
adopt,  and  must  abide  by  it.(g") 

But  in  others  the  attachment  has  been  allowed  to  issue  on  the  plaintiff's 
undertaking  to  discontinue  his  action. (/*)  The  more  regular  course  is  to 
discontinue  the  action,  and  pay  the  costs  of  it  first,  and  after  that  to  apply 
to  the  court  for  the  process  of  contempt. (£)  The  fact  of  an  action  having 
been  commenced  is  no  bar  to  the  motion,  provided  it  be  not  pending  when 
the  demand  of  performance  is  made,  and  it  lies  on  the  party  resisting  the 
application  to  show  that  it  is  pending. (A:)  Filing  an  affidavit  of  debt  in  the 
Court  of  Bankruptcy  in  respect  of  the  amount  awarded,  with  a  view  to 
make  the  defendant  a  bankrupt,  (which  view  the  defendant  has  defeated  by 
entering  into  a  bond  with  sureties,  under  the  statute  1  &  2  Vict.  c.  110,) 
will  not  preclude  a  motion  for  an  attachment,  no  action  having  been  com- 
menced.^) 

If  an  action  be  brought  on  the  award  after  the  defendant  has  been  taken 

(z)  Storey  v.  Garry,  8  Dowl.  299.         (a)  Stock  v.  De  Smith,  Cas.  temp.  Hardw.  106. 

(b)  Clarke  v.  Elwick,  10  Mod.  332. 

(c)  Anon.  1  Salk.  73;  Palerson  v.  Gross,  2  Barnard.  227. 

(d)  Harrison  v.  Oliver,  Barnes,  56. 

(e)  Richardson  v.  Chancey,  cited  in  Stock  v.  Dc  Smith,  Cas.  temp.  Hardw.  106;  S.  C. 
1  Barnard.  386. 

(/)  Stock  v.  De  Smith,  Cas.  temp.  Hardw.  106. 

(V)  Badley  v.  Loveday,  1  B.  &  P.  81. 

(A)  Paull  v.  Paull,  2  Dowl.  340;  S.  C.  2  C.  &  M.  235;  Anon.  Andr.  299. 

(i)  Paull  v.  Paull,  2  Dowl.  340.  (k)  Higgins  v.  Willes,  3  M.  &  R.  382. 

(1)  Mendcll  v.  Tyrrell,  1  Dowl.  N.  S.  453. 
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into  custody  on  an  attachment,  the  plaintiff  will  be  put  to  his  election,  and 
if  he  prefer  proceeding  with  the  action,  the  attachment  will  be  set  aside, 
and  the  defendant  discharged  out  of  custody  on  his  entering  into  a  bond 
with  sureties,  to  the  plaintiff',  in  the  nature  of  a  bail-bond. (m) 

In  a  recent  case,  Wilde,  C.  J.,  stated  his  opinion  that  where  a  party,  who 
having  wilfully  refused  to  perform  an  award,  which  he  had  the  means  of 
obeying  if  he  chose,  had  been  taken  on  an  attachment,  and  sentenced  to  a 
r*^R7l  terrn  °f  imprisonment  *for  the  contempt;  he  was  not,  after  suffering 
L  J  the  punishment,  entitled  to  his  discharge,  or  relieved  thereby  from 
an  action  on  the  award. (n) 


*  SECTION  II. 


STEPS  NECESSARY  TO  BRING  THE  PARTY  INTO  CONTEMPT. 

I.  Demanding  performance  of  the  award.'] — The  first  step  to  be  taken 
with  a  view  to  proceeding  by  attachment,  is  to  make  the  submission  a  rule 
of  court.  For  until  there  exists  a  rule  of  court  to  be  obeyed,  non-perform- 
ance of  the  award  cannot  be  a  contempt  of  court.  The  rule  has  no  rela- 
tion back  for  the  purpose  of  rendering  a  party  liable  to  this  summary  pro- 
cess. («) 

The  party  or  parties  entitled  under  the  award  must  then  make  a  demand 
upon  the  party  or  parties  liable  under  it  to  obey  the  directions  of  the  arbi- 
trator, whether  they  be  for  the  payment  of  money  or  the  performance  of 
any  other  act ;  and  a  demand  must  be  made,  although  the  time  and  place 
for  doing  the  act  be  specified  in  the  award,  and  there  has  been  a  failure  in 
the  performance. (6) 

A  demand  to  comply  with  the  award,  so  as  to  bring  the  party  into  con- 
tempt, cannot  be  made  while  a  rule  for  setting  aside  the  award  is  pending; 
for  while  the  validity  of  the  award  is  under  the  consideration  of  the  court 
£__  -,  on  a  motion  to  *set  it  aside,  non  performance  of  its  directions  is  no 
L         -*  contempt. (c) 

The  demand  must  be  by  all  the  parties  entitled  ;  for  where  the  arbitrator 
ordered  the  defendant  to  deliver  a  bond  to  the  three  plaintiffs,  and  one  only 
demanded  it,  the  court  refused  an  attachment,  holding  that  the  demand 
ought  to  have  been  made  by  all  three,  or  under  a  power  of  attorney  exe- 
cuted by  them  all,  so  that  the  defendant  might  have  known  that  it  was  by 
their  joint  authority. (rf) 

The  demand   may  be  made  either  by  the  party  himself,  or  by  a  third 

(m)  Earl  of  Lonsdale  v.  Whinnay,  3  Dowl.  263. 
(n)  R.  v.  Hemsworth,  3  C.  B.  745. 

(a)  Mayor   of  Bath  v.   Pinch,  4  Scott,  299;  Chilton  v.   Ellis,  2  Dowl.  338;  Hilton  v. 
Hopwood,  I  Marsh.  66.     Sec  P.  3,  ch.  5,  s.  1.  p.  544,  making  submission  a  rule  of  court, 
(o)  Brandon  v.  Brandon,  1  15.  &.  1*.  394;  Dodington  v.  Hudson,  1  Bing.  410. 
(c)   Dalling  v.  Matebett,  Willes,  215  j  Morris  v.  Reynolds,  1  Salk.  73. 
(</)  Sykcs  v.  Ilaigh,  4  Dowl.  114. 
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party,  authorized  by  power  of  attorney. (e)  A  demand  by  the  clerk  of  the 
party  entitled  is  not  enough. (f\  In  one  instance,  a  demand  by  an  agent 
under  a  written  authority,  indorsed  on  the  award,  and  unstamped,  was, 
after  hesitation,  considered  sufficient  to  warrant  a  rule  nisi  for  an  attach- 
ment ;(«•)  but  at  the  present  day  the  courts  would  assuredly  refuse  their 
process,  unless  the  agent  who  demanded  a  sum  of  money  awarded,  acted 
under  a  power  of  attorney  from  his  principal. (A) 

A  distinction  is  taken  between  demanding  money  awarded,  and  calling 
upon  the  party  to  perform  other  acts  directed  to  be  done.  Thus  if  an 
award  direct  the  execution  of  certain  deeds,  the  agent  who  tenders  the 
deeds  for  execution  need  not  be  empowered  by  deed  or  power  of  attorney 
to  make  the  demand. (i) 

Whether  a  valid  demand  of  the  damages  or  of  the  costs  awarded  in  a 
cause  referred  can  be  made  by  the  attorney  or  his  agent,  without  a  power 
of  attorney,  does  not  seem  to  have  been  decided  with  respect  to  awards, 
though  it  is  apprehended  that  in  many  cases  it  would  be  sufficient ;  for  it 
*is  clear  that  when  costs  are  payable  to  a  party  by  a  rule  of  court,  rs(t,.fiQ-i 
his  attorney  may  often  demand  payment  by  virtue  of  his  cha-  L  '  -1 
racter.(&) 

If  the  attorney  have  a  lien  on  the  amount  awarded,  and  give  the  party 
notice  of  his  lien  at  the  time  of  the  demand,  and  before  the  money  has  been 
paid,  an  attachment  will,  it  seems,  issue  if  payment  be  refused. (/) 

Though  the  award  direct  payment  of  money  at  a  particular  time  and  place, 
and  the  party  to  whom  it  is  awarded  do  not  attend  to  receive  it,  a  proper 
demand  any  time  subsequent  will  be  sufficient  for  an  attachment,  as  the 
duty  to  pay  the  sum  awarded  is  a  continuing  liability,  unless  indeed  the 
award  expressly  order  that  it  is  to  be  payable  on  the  particular  day,  and  not 
after,  (m) 

There  is  no  contempt  if  any  condition  precedent  to  the  attaching  of  the 
duty  remain  unperformed. 

Hence,  when  a  defendant  is  ordered  to  execute  a  conveyance,  if  the  plain- 
tiff be  bound  to  prepare  and  tender  the  conveyance,  the  refusal  of  the  defen- 
dant to  convey  the  land  is  no  ground  for  attachment,  unless  the  proper  deeds 
are  tendered  to  him  for  execution. (n) 

If  the  arbitrator  award  on  a  matter  not  within  his  authority,  the  demand 
should  be  only  in  respect  of  what  is  well  awarded,  or  it  may  be  held  bad  as 
to  the  whole.  Thus,  where  an  arbitrator,  without  authority,  awarded  on 
the  costs  of  the  reference,  and  the  demand  was  of  one  sum,  including  the 
costs,  the  rule  for  an  attachment  was  discharged. (o)  Where  there  had 
been  a  proper  demand  for  costs  awarded,  but  the  amount  was  subsequently 

{e)  Tidd  Pr.  836,  9th  Ed.;  Mason  v.  Whitehouse,  6  Dowl.  602. 

(  f )  Hartley  v.  Barlow,  1  Chitt.  22!).  f  o)  Langmarj  v.  Holmes,  2  W.  Bl.  990. 

(h)  Laugher  v.  Laugher,  1  Dowl.  284  ;  S.  C.  1  C.  &  J.  3ji\ 

(i)  Tebbutt  v.  Ambler,  2  Dowl.  N.  S.  677  ;  Kenyon  v.  Grayson,  2  Smith,  61  ;  Lodge  v. 
Porthouse,  Lofft.  388. 

(A-)  Inman  v.  Hill,  4  M.  &  W.  7  ;  Dennett  v.  Pass,  1  Bing.  N.  C.  638  ;  Forteseuc,  Ex 
parte,  2  Dowl.  448 ;  Mason  v.  Whitehouse,  6  Dowl.  602,  contra;  S.  C.  4  Bing.  N.  C.  692, 
ace.;  2  Archb.  Pract.  1257,  7th  Ed. 

(/)  Ormerod  v.  Tate,  1  East,  462.  (m)  Craike,  In  re,  7  Dowl.  603. 

(n)  Standley  v.  Hemmington,  6  Taunt.  561  ;  Doe  d.  Clarke  v.  Stillwell,  8  A.  &  E. 
645.     See  Performance,  ante,  C'h.  2  of  this  part,  p.  477. 

(o)  Strutt  v.  Rogers,  7  Taunt.  214. 
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reduced  pursuant  to  a  judge's  order,  a  fresh  demand  of  the  reduced  amount 
r;Kf-7n-,  was  *held  necessary  to  ground  an  attachment. (/>)  But  if  the  award 
L  J  be  of  two  distinct  sums,  one  within  the  submission,  and  the  other 
not,  and  a  demand  be  made  of  both,  a  clear  refusal  to  pay  anything  will  be 
a  contempt. (q\  Generally  speaking,  the  demand  of  performance  of  an  act 
beyond  the  power  of  the  arbitrator  to  order,  will  not  vitiate  the  demand  as 
to  other  matters  properly  awarded. (r) 

The  precise  thing  awarded  should  be  demanded.  Where  on  an  award 
to  pay  money,  and  to  deliver  a  wine-warrant  for  a  certain  hogshead  of  wine 
lying  in  the  docks,  a  demand  of  the  money  and  of  the  hogshead  of  wine 
was  made  ;  the  court  let  an  attachment  issue  for  all  excepting  the  wine,  and 
refused  it  for  that,  since  a  demand  of  the  wine  is  not  equivalent  to  demand- 
ing the  wine-warrant,  for  the  delivering  the  wine  would  impose  upon  the 
party  the  payment  of  the  dock  dues,  which  the  delivery  of  the  warrant 
would  not.(s) 

II.  Service  of  the  rule,  award,  and  other  documents.'] — In  general, 
besides  the  demand,  in  order  to  ground  an  attachment,  there  must  be  per- 
sonally served  on  the  party  sought  to  be  charged,  at  the  time  of  making  the 
demand,  a  copy  of  the  award,  and  of  the  rule  of  court,  founded  on  the  sub- 
mission ;  for  a  party  cannot  be  held  to  be  in  contempt  until  he  be  made 
acquainted  with  the  rule  of  court,  for  the  disobedience  to  which  it  is  sought 
to  put  him  in  contempt.  Leaving  a  copy  of  the  rule  at  the  party's  office  is 
insufficient,  though  the  original  be  shown  him.(^)  If  there  be  a  demand  of 
costs  which  have  been  taxed,  a  copy  of  the  Master's  allocatur  for  them  must 
also  be  given  at  the  same  time.  And  if  an  agent  make  the  demand,  there 
must  be  personally  left  with  the  party  a  copy  of  the  power  of  attorney,  or 
r*<i7n  otner  authority  under  which  the  agent  acts.  The  originals  of  all 
L  -I  *these  several  instruments  must  be  produced  and  shown,  at  the  time 
of  serving  the  copies, (w)  even  though  the  party  do  not  require  to  see  them. (a:) 

If  the  award  have  not  been  made  within  the  period  limited  by  the  sub- 
mission, but  the  time  has  been  enlarged,  notice  of  the  enlargement,  and  that 
the  award  has  been  made,  within  the  extended  time,  must  be  given,  in  order  to 
fix  the  party  with  a  contempt. Q/) 

Mere  verbal  notice  is  sufficient.  Though  the  submission  require  that  the 
enlargement  be  made  in  writing,  it  is  not  necessary  to  produce  the  original 
to  the  party,  or  to  serve  him  with  a  copy.  It  is  enough  to  bring  the  knowledge 
of  the  enlargement  home  to  the  party  in  any  manner,  (z}  A  recital  in  the  award 
that  the  arbitrator  has  enlarged  the  time  to  a  certain  day  does  not,  it  seems, 

(p)  Spivy  v.  Webster,  ]  Dowl.  696. 

(7)  Poyner  v.  Hatton,  7  M.  &  W.  211.  (r)  Smith  v.  Reeves,  In  re,  5  Dowl.  513. 

(«)  Hemsworth  v.  Brian,  I  C.  I!.  131.  (t)  Parker  v.  Burgess,  3  N.  &  M.  36. 

(a)  Tidd  Pr.  837,  9th  Ed. ;  Mayor  of  Bath  v.  Pinch,  4  Scott,  299  ;  Boyesv.  Hewetson, 
2  Scott,  837  ;  Gilford  v,  Gifford,  Forr.  80  ;  Doe  d.  Hickman  v.  Hickman,  1  Scott,  N.  R. 
398;  Piss  v.  Maitland,  8  Moore,  41,  contra;  Wadsworth  v.  Marshall,  1  C.  &  M.  87 ; 
Anon.  12  Mod.  y.r;7  ;  K.  v.  Tooley,  12  Mod.  312  ;  Chanler  v.  Driver,  12  Mod.  317;  King 
v.  Packford,2  Dowl.  ,r.70  ;  Laugher  v.  Laugher,  1  Dowl.  284  ;  S.  C.  1  C.  &  J.  398. 

(x)  Jackson  v.  Clarke,  AW.i.4.  72;  S.  C.  13  Price,  208;  Rcid  v.  Deer,  7  D.  &  R.  612  ; 
R.v.SIoman,  I  DowL  618. 

(1/1  Hilton  v.  Hopwood,  1  Marsh.  66;  Wohlenherg  v.  Lagetnan,  6  Taunt.250. 

(2)  Doddington  v.  Bailward,  7  Dowl.  640. 
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amount  to  a  good  notice,  although  the  award  purports  to  be  made  within  the 
extended  period. (o) 

Serving  the  original  submission  is  not  necessary,  for  it  is  the  disobedience 
to  the  rule  of  court  that  is  the  foundation  of  the  contempt. (6) 

Tendering  the  copies  of  the  proper  documents  to  the  party,  and  leaving 
them  by  him,  is  sufficient  service,  though  he  refuse  to  take  them  up.(c) 

The  originals  need  not  be  delivered  in  to  the  hands  of  the  party  when 
produced  to  him.  If  they  be  shown  so  that  he  can  read  them  it  is  suffi- 
cient, (rf) 

*No  attachment  can  be  granted  if  a  personal  service  and  personal  *(--„-, 
demand  cannot  be  effected,  even  when  a  party  keeps  out  of  the  way  L  -J 
purposely  to  avoid  service. (e) 

Though  on  a  very  strong  case  a  relaxation  of  the  general  rule  applicable 
to  all  attachments  may  be  allowed,  where  an  attachment  is  the  only  remedy 
for  a  debt,  yet  in  the  case  of  an  award,  where  there  is  another  remedy  by 
action,  the  rule  will  be  strictly  adhered  to, (A  except,  according  to  some 
cases,  where  there  is  an  equivalent  to  personal  service,  such  as  an  acknow- 
ledgment by  the  party  that  the  award  and  rule  have  come  to  his  hands,  or 
where  they  have  been  seen  in  his  possession. (»•)  Thus  where  it  was  proved 
that  one  of  two  unsuccessful  parties  had  served  the  other  with  the  rule  and 
award  in  regular  form,  the  court,  on  an  application  against  them  both  for 
non-performance,  held  personal  service  unnecessary,  since  personal  know- 
ledge of  the  award  and  rule  had  been  brought  home  to  both. (h) 

Care  must  be  taken  that  he  copies  served  are  correct.  If  the  Master's 
name  signed  to  the  allocatur  be  written  Day  instead  of  Dax  in  the  copy  served, 
no  attachment  will  be  allowed  to  issue. (/) 


^SECTION  III.  [*573] 

THE  COURSE  OF  THE  MOTION  FOR  AN  ATTACHMENT. 

I.  Affidavits  on  the  motion  for  an  attachment. .] — If  there  be  a  cause 
in  court,  and  the  reference  be  by  rule  of  court,  judge's  order,  or  order  of 
Nisi  Prius,  the  affidavits  on  which  the  motion  for  an  attachment  is  made 
must  be  entitled  in   the  cause   referred. (b)     The   affidavit  verifying  the 

(a)  Davis  v.  Vass,  15  East,  96  ;  Doddington  v.  Bailward,  7  Dowl.  G40. 

(b)  Greenwood  v.  Dyer,  5  Dowl.  255.  (c)  Ellis  v.  Giles,  5  Dowl.  255. 
(d)  Calvert  v.  Redfearn,  2  Dowl.  505. 

(f)  Pyne,  In  re,  1  D.  &  L.  703 ;  Stunuel  v.  Tower,  1  C.  M.  &  R.  88  ;  Doe  d.  Steer  v. 
Bradley,  1  Dowl.  N.  S.  259  ;  Winwood  v.  Holt,  3  D.  &  L.  85 ;  Read  v.  Fore,  1  Chitt. 
170. 

(f)  Green  v.  Prosser,  2  Dowl.  99  ;  Anon.  12  Mod.  257  ;  Richmond  v.  Parkinson,  3 
Dowl.  703;  Whalley,  In  re,  3  D.  &  L.  291. 

(s)  Brander  v.  Penleaze,  5  Taunt.  812 ;  Dicas  v.  Warne,  1  Scott,  537  ;  Anon.  1  D.  & 
R.  529.  (h)  Bower,  In  re,  1  B.  &  C.264. 

(i)  R.  v.  Calvert,  2  C.  &  M.  189.     Sec  Smith  &  Reeves,  In  re,  5  Dowl.  513. 

(b)  Whitehead  v.  Firth,  12  East,  166;  Wood  v.  Webb,  3  T.  R.  253. 
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power  of  attorney  under  which  an  agent  has  acted  in  making  the  demand 
must  be  entitled  in  like  manner  or  the  rule  will  be  refused. (r) 

But  when  the  reference  is  by  agreement  out  of  court  under  the  statute, 
and  there  is  no  cause  in  court,  the  affidavits  need  not  be  entitled  at  all, 
though  they  are  often  entitled  "  In  the  matter"  of  the  parties  to  the  submis- 
sion. 

On  some  occasions  it  has  been  held  that  after  the  rule  nisi  for  an  attach- 
ment has  been  granted,  the  affidavits  in  showing  cause  ought  to  be  entitled, 
"The  Queen  against  [the  party  sought  to  be  brought  into  contempt,]"  on 
the  ground  that  there  is  a  proceeding  in  court  between  the  crown  and  the 
individual  as  soon  as  the  rule  nisi  has  been  granted  ;((/)  but  later  decisions 
show  that  whether  the  reference  be  in  a  cause  or  under  the  statute,  they 
ought  to  be  entitled  in  the  same  manner  as  the  affidavits  on  which  the 
motion  has  been  grounded  should  be  entitled,  for  the  Crown  is  no  party 
until  the  rule  for  the  attachment  has  been  made  absolute. (e) 

The  rule  nisi  for  the  attachment  is  headed  in  the  manner  prescribed  for 
the  affidavits  on  which  the  motion  is  made. 
^_    ...       *And  the  affidavit  of  personal  service  of  the  rule  nisi  should  be 
L         -I  entitled  in  the  same  manner  as  the  rule  nisi.(y*) 

After  the  attachment  has  once  been  granted,  even  although  it  have  not 
issued,  every  affidavit  on  a  motion  to  set  it  aside,  or  in  any  matter  concern- 
ing it,  must  be  headed,  "The  Glueen  against  [the  party  attached]. "(g) 

An  objection  to  the  want  of  a  title  to  the  affidavits,  when  it  is  necessary, 
cannot,  it  seems,  be  waived  by  consent,  and  the  court  will  not  look  at  them 
when  deficient  in  this  respect. (M 

The  affidavit  on  which  the  application  is  made  must  verify  the  award. 
If  there  be  an  attesting  witness  to  it  he  must,  according  to  the  same  rules 
which  apply  to  other  written  instruments  also,  be  the  party  to  attest  its  due 
execution.  The  affidavit  should  state  the  date  of  the  execution,  or  at  least 
should  show  that  the  award  was  made  within  the  authorized  time. (A 
Credit,  however,  is  sometimes  given  to  the  award  itself  as  being  made  on 
the  day  it  purports  to  be  made  ;  and  it  has  been  said  that  when  there  is 
nothing  to  induce  suspicion,  the  affidavit  of  the  execution  of  the  award  need 
not  state  when  it  was  executed. (&)  On  one  occasion  an  objection  to  the 
want  of  a  statement  that  the  award  of  an  umpire  was  made  within  the 
proper  period,  was  held  to  be  cured,  when  it  appeared  by  the  jurat  of  the 
affidavit  to  the  execution  of  the  award,  that  the  affidavit  itself  was  sworn 
before  the  expiration  of  the  time  limited  for  making  the  award. (/) 

When  the  time  has  been  enlarged,  unless  the  enlargements  have  already 

(r)  Doc  d.  Clarke  v.  Stillwell,  6  Dowl.  305  ;  Bevan  v.  Bcvan,  3  T.  R.  G01  ;  Bainbridge 
v.  Houlton,  5  East,  20  ;  Houghton  &  Fallowes,  In  re,  2  M.  &  P.  452. 

(d)  Bevan  v.  Bcvan,  3  T.  R.  001  ;  R.  v.  Sheriff  of  Middlesex,  3  T.  R.  133  ;  R.  v.  Jones, 
1  Stra.  704. 

(e)  Whitehead  v.  Firth,  12  East,  1GG;  R.  v.  Harrison,  6  T.  R.  GO;  Wood  v.  Webb,  3 
T.  li.  253;  Ilou-rhion  &  Fallowes,  In  re,  2  M.  &  P.  452. 

(/")    Uonjrhtnn  &  Fallowes,  In  re,  2  M.  &,  P.  452;  Chitty's  Forms,  677. 
fjrt  R.  Sheriff  of  Middlesex,  7  T.  R.  43'J ;  Whitehead  v.  Firth,  12  East,  16G. 
(h,  Owen  v.  Hurd,  2  T.  R.  643. 

(»)  Wohlenberg  v.  Lageman,  G  Taunt.  251 ;  Trcw  v.  Burton,  1  C.  &  M.  533. 
(k)   Doc  (I.  Clarke  v.  Stillwell,  8  A.  »St  E.  G45  ;  Stephenson  v.   Browning,  Barnes,  56  ; 
Wohlenberg  v.  Lageman,  li  Taunt..  251. 
(J)  Trcw  v.  Burton,  1  C.  &  M.  533. 
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been  made  part  of  the  rule  of  court  with  the  submission,  there  must  be  an 
affidavit  stating  that  it  has  been  so  enlarged,  and  that  the  award  has  been, 
made  within  the  enlarged  time.(wi)  If  the  enlargements  have  been  r*r7  =  -i 
made  by  judges'  orders,  not  purporting  to  have  been  made  by  con-  L  J 
sent,  there  should,  it  seems,  be  an  affidavit  that  they  have  been  made  by 
consent. (n)  A  recital  of  the  enlargements  in  the  award  does  not  dispense 
with  the  necessity  of  this  proof.(o)  But  if  the  enlargements  appear  as  part 
of  the  rule  of  court,  there  need  not  be  any  affidavit  to  prove  them,  for  the 
rule  itself  is  evidence  that  they  have  been  sufficiently  verified  ;  for  credit 
must  be  given  to  the  court  that  they  have  not  made  them  a  rule  without  a 
proper  affidavit  according  to  the  practice. (p\ 

Where,  however,  the  submission  required  that  the  enlargements  should 
be  made  by  the  arbitrator's  indorsements  and  a  judge's  order,  though  the 
submission  with  the  indorsements  was  made  a  rule  ;  the  court  refused  to 
presume  that  judge's  orders  were  obtained  so  as  to  render  the  enlargements 
valid  ;  as  if  there  were  orders  produced  that  would  have  appeared  on  the 
face  of  the  rule,  which  would  have  been  drawn  up  on  reading  those  orders 
as  well  as  the  indorsements.^) 

It  must  be  stated  in  the  affidavits  that  all  the  steps  previously  shown  to 
be  necessary  to  bring  the  party  into  contempt  have  been  taken.  They  must, 
therefore,  be  careful  to  show  a  proper  demand  of  performance,  and  to  allege 
personal  service  at  the  time  of  the  demand,  of  copies  of  the  rule  and  award  ; 
also  of  a  copy  of  the  Master's  allocatur,  when  there  is  one,  and  the  taxed 
costs  are  demanded  ;  and  where  an  agent  makes  the  demand  under  a  power 
of  attorney,  of  a  copy  of  that  document.  They  must  also  aver,  that  at  the 
same  time  the  originals  of  these  several  instruments  were  *pro-  #  _,,-, 
duced  and  shown.  There  must  be  an  affidavit  of  the  due  execution  L 
of  the  agent's  power  of  attorney,  and  it  must  be  made  by  the  attesting  wit- 
ness, for  there  must  be  the  proper  legal  evidence  of  the  delegation  of  the 
authority.  (?•) 

If  the  time  have  been  enlarged,  the  affidavit  must  state  that  notice  of  that 
fact,  and  that  the  award  was  made  within  the  enlarged  time,  had  been 
given  to  the  party  charged  at  or  before  the  time  of  the  demand. (s) 

It  should  likewise  be  sworn  that  the  award  has  not  been  performed,  and 
if  money  be  awarded  that  it  has  not  been  paid.  If  the  demand  for  the  sum 
awarded  be  made  under  a  power  of  attorney,  the  affidavit  in  which  it  is 
sworn  that  the  money  is  still  unpaid  may  be  made  by  the  attorney;  there 
is  no  necessity,  in  such  case,  that  the  party  entitled  should  himself  make 
the  affidavit. (t) 

The  affidavits  must  specifically  aver  the  performance  of  every  act  neces- 
sary as  a  condition  precedent  to  entitle  the  party  under  the  award.    Hence, 

(rn)  Wohlenberg  v.  Lagcman,  6  Taunt.  251 ;  George  v.  Louslcv,  8  East,  13. 

(n)  Halden  v.  Glasscock,  5  B.  &  C.  390;  George  v.  Lousley,  8  East,  13. 

(o)  Wohlcnberg  v.  Lagernan,  6  Taunt.  251  ;  George  v.  Lousley,  8  East,  13  ;  Halden  v. 
Glasscock,  5  B.  &  C.  300;  Davis  v.  Vass,  15  East,  96. 

(p)  Dickins  v.  Jarvis,  5  B.  &  C.  528;  Smith  &  Reeves,  In  re,  5  Dowl.  513;  Barton  v. 
Hanson,  6  Dowl.  384 ;  Doe  v.  Amey,  8  M.  &  W.  565  ;  Peebles  v.  Hay,  8  Jur.  338. 

(q)  Mason  v.  Wallis,  10  B.  &  C.  107. 

(;•)  Laugher  v.  Laugher,  1  C.  &  J.  398 ;  S.  C.  1  Dowl.  284. 

(s)  Wohlenberg  v.  Lagernan,  6  Taunt.  250. 

(0  R.  v.  Paget,  9  Dowl.  946. 
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where  an  award  directed  that  either  party  who  paid  the  whole  of  a  certain 
sum  might  recover  back  a  moiety  from  his  opponent;  it  was  held  not 
enough  to  swear  that  the  latter  had  had  notice  of  the  payment  of  the  whole 
sum  by  the  party  seeking  the  attachment,  and  an  attachment  was  refused 
as  to  that  portion  of  the  money  demanded  for  want  of  a  positive  affidavit 
that  it  had  in  fact  been  paid.(w) 

Where  a  true  copy  of  the  award  had  been  served  on  the  defendant,  and 
the  original  duly  shown  him,  a  misnomer  of  the  umpire's  name  in  the 
affidavit  of  service  was  held  immaterial. (a?) 

Though  the  original  award  is  usually  produced  and  sworn  to,  yet  if  it  be 
lost,  on  an  affidavit  stating  that  fact  a  motion  for  an  attachment  may  be  made 
on  a  copy. (y) 

The  statement,  verified  by  the  affirmation  of  a  Quaker  or  *Mora- 
vian,  is  as  valid  a  ground  of  motion  as  the  affidavit  of  another 
person. (z)  Even  before  the  recent  statutes,  where  an  affirmation  was 
admissible  only  in  civil  cases  an  attachment  for  non-performance  of  an 
award,  though  criminal  in  form,  being  a  civil  process  in  substance,  might 
be  obtained  on  the  affirmation  of  a  Quaker. (a) 

II.  The  rule  nisi  for  an  attachment.'] — An  attachment  cannot  be  moved 
for  on  the  last  day  of  the  term,  nor  can  cause  be  shown  against  it  on  that 
day.(6) 

An  attachment  may  issue  against  one  alone  of  several  defendants. (c) 

If  an  award  direct  costs  to  be  paid  in  equal  proportions  by  three  different 
persons,  there  must  be  separate  attachments  against  each.(rf) 

The  rule  is  drawn  up  on  reading  the  rule  embodying  the  submission,  the 
award,  the  affidavit  of  the  execution  of  the  award,  and  the  other  affidavits 
stating  the  facts  necessary  to  bring  the  party  into  contempt.  Though  a  rule 
to  set  aside  an  award  will  be  drawn  up  on  reading  a  verified  copy  of  the 
award,  or  an  affidavit  verifying  the  award, (e)  according  to  the  practice  in 
the  Queen's  Bench  it  is  necessary,  when  the  intention  is  to  enforce  the 
award,  to  draw  up  the  rule  on  the  original  award. (/) 

When  the  award  is  handed  in  to  the  officer  of  the  court  to  draw  up  the 
rule  for  the  attachment,  it  is  competent  for  him  to  object  to  the  want  of  a 
stamp  on  the  award,  and  the  court  will  sanction  his  refusal  to  draw  up  the 
rule.(^) 

r#_7ft,  *The  rule  for  the  attachment  will  not  be  absolute  in  the  first 
■-  J  instance,  only  a  rule  to  show  cause. (gg)  Though  according  to  the 
practice  of  the  courts,  when  a  rule  of  court  directs   the  payment  of  costs 

(m)  Smith  &  Reeves,  In  re,  5  Dowl.  513.         (z)  Smith  &  Reeves,  In  re,  5  Dowl.  513. 

(»/)  Robinson  v.  Davis,  1  Stra.  526. 

(z)  9  G.  IV.  c.  32  ;  7  &.  8  VV.  III.  c.  34 ;  1  &  2  Vict,  c-  77. 

(«)  Powell  v.  Ward,  cited  in  R.  v.  Bell,  Andr.  200  ;  Taylor  v.  Scott,  cited  in  Atchcson 
v.  Evcritt,  Cowp.  394 ;  GelliSrand,  In  re,  1  D.  &  R.  121  ;  2  Tidd,  Pract.  838,  9th  Ed. 

(h)  Watkins  v.  Phillpotts,  M'Lcl.  &  Y.  393;  Anon.  3  Smith,  118;  Kerr  v.  Jcston,  1 
Dowl.  N.  S.  340. 

(C)  Richmond  v.  Parkinson,  3  Dowl.  703.     (d)  Gulliver  v.  Suminerfield,  5  Dowl.  401. 

0 1  See  P.  3,  ch.9,  b.  5,  d.  1. 

(/)  Ex  relatione,  of  the  officers  of  the  Rule  Office  of  the  Court  of  Queen's  Bench. 

(is)  Hill  v.  Sloeombe,  9  Dowl.  339. 

Qtg)  Gifford  v.  Gifford,  Forr.  80;  Rex  v. ,  2 Chitt.  57  ;  Chanlcr  v.  Driver,  12  Mod. 

317.     See  Derbyshire  v.  Cannon,  1  Mod.  21. 
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and  nothing'  else,  and  they  are  not  paid,  a  rule  absolute  for  an  attach- 
ment will  be  granted  in  the  first  instance,  yet  when  under  an  award 
nothing  but  costs  are  claimed,  the  court  will  still  only  grant  a  rule  nisi. (A) 

The  rule  nisi  for  an  attachment  must  in  general  be  served  personally. 
On  one  occasion,  the  court  refused  to  engraft  on  the  rule  nisi,  that  service 
of  the  rule  at  the  dwelling-house  should  be  deemed  good  service,  upon  an 
affidavit  that  the  defendants  were  shy  and  difficult  to  be  met  with,  and  that 
the  deponent  had  to  try  for  two  months  before  he  could  serve  the  defend- 
ants with  the  award. (t)  However,  on  a  very  strong  case  being  made  out 
that  the  party  keeps  out  of  the  way  to  avoid  being  served,  the  court  will 
sometimes,  it  seems,  dispense  with  personal  service. (&) 

If  the  party  appear  to  the  rule  nisi,  he  waives  the  necessity  of  personal 
service,  even  if,  when  he  appears  to  show  cause,  he  take  the  objection  that 
there  has  been  no  personal  service  of  the  rule.(/)  So  also,  if  he  consent  to 
its  enlargement,  he  cannot  afterwards  rely  on  the  want  of  such  service  ;(m) 
since  the  service  of  the  rule  nisi  is  merely  to  bring  the  party  into  court  to 
explain  his  disobedience  for  the  contempt  already  incurred  in  disobeying  the 
rule  embodying  the  submission. 

III.  What  may  be  shown  for  cause  against  the  rule.'] — Any  deficiency 
or  irregularity  in  the  demand,  or  any  want  *of  proper  personal  ser-  riSrr7Q-| 
vice  of  the  rule,  or  award,  or  other  necessary  documents,  as  directed  L  ^ 
in  a  previous  section,  may  be  shown  to  the  court  as  a  ground  of  resisting 
the  motion. (mm) 

Any  material  defect  in  the  affidavit  on  which  the  rule  nisi  has  been 
obtained  may  also  be  relied  on. 

In  some  cases  reliance  may  be  made  on  the  framing  of  the  award,  which, 
as  we  have  before  seen,  may  be  such  as  not  to  warrant  an  attachment, 
though  a  good  ground  of  action  ;  as  where  there  is  no  direction  in  the 
award  to  pay  the  amount  found  due.(n) 

Objections  to  the  validity  of  the  award  apparent  on  its  face  may  be  taken 
advantage  of  in  answer  to  the  motion  for  an  attachment, (o)  even  although 
the  time  limited  for  moving  to  set  aside  the  award  has  expired,  for  the  party 
sought  to  be  charged  would  be  without  remedy,  if  the  attachment  were 
granted  notwithstanding  the  illegality  of  the  award  ;  whereas,  if  the  other 
party  were  left  to  his  remedy  by  action  on  the  award,  it  would  be  compe- 
tent to  the  defendant  to  take  advantage  of  the  defects  apparent  on  its 
face.(/)) 

The  court,  it  is  laid  down  in  many  cases,  will  not  allow  any  extrinsic 
objections  to  be  alleged.     The  partiality  or  misconduct  of  the  arbitrator,^) 

(A)  Daniell  v.  Beadle,  1  M.  &  G.  960;  S.  C.  Daniels  v.  Wealds,  9  Dowl.  44.  Semble, 
mis-reported. 

(i)  Garland  v.  Goulden,  2  Y.  &  J.  89. 

(k)  Barwick,  In  re,  3  Dowl,  703 ;  Fennell,  In  re,  3  Dowl.  703,  note. 

(/)  Levi  v.  Duncombe,  1  C.  M.  &  R.  737. 

(m)  Cartwright  v.  Blackworth,  1  Dowl.  489.  (mm)  Ante,  p.  5G7. 

(n)  Seaward  v.  Howey,  7  Dowl.  318;  ante,  p.  5G3. 

(o)  Randall  v.  Randall,  7  East,  80. 

(p)  Pedley  v.  Goddard,  7  T.  R.  73 ;  Macarthur  v.  Campbell,  2  A.  &,  E.  52  ;  Dubois  v. 
Medlycott,  Barnes,  55;  Stephenson  v.  Browning,  Barnes,  56;  Lucas  v.  Wilson,  2  Burr. 
701 ;  Holland  v.  Brooks,  6  T.  R.  161. 

(q)  Brazier  v.  Bryant,  10  Moore,  587 ;  Anon.,  Andr.  299  ;  Manley  v.  Bray,  11  Jur.  521. 
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his  omission  to  decide  on  some  of  the  matters  referred,  though  good  grounds 
for  a  motion  to  set  aside  the  award,  cannot  be  alleged  in  bar  of  an  attach- 
ment. Reference  cannot  even  be  made  to  the  pleadings  in  the  cause 
referred,  at  least  not  without  an  affidavit  identifying  them,  so  as  to  show 
the  award  defective  on  its  face.(r) 

On  one  occasion  the  courts  refused  to  allow  a  party  to  prove  that  the 
r  ,  award  was  made  beyond  the  limited  period,  *or  that  the  submission 
L  J  had  been  revoked  ;(s)  in  two  subsequent  instances,  however,  proof 
that  the  award  was  a  nullity  by  reason  of  a  revocation  of  the  arbitrator's 
authority  was  held  admissible  and  conclusive  against  the  right  to  an  attach- 
ment.^) 

The  refusal  of  the  courts,  in  other  instances,  to  set  aside  awards,  merely 
because  the  arbitrator's  authority  had  been  revoked,  proceeding  on  the 
ground  that  the  award  is  a  nullity  and  cannot  be  enforced,  and  that  there- 
fore the  interference  of  the  court  is  unnecessary,  shows  clearly  their  opinion, 
that  the  revocation  would  be  a  good  answer  to  an  application  for  an  attach- 
ment, for  where  the  party  has  any  means  of  putting  a  bad  award  into  exe- 
cution, they  show  no  hesitation  in  setting  it  aside. (w) 

Defects  apparent  on  the  face  of  the  award,  though  not  sufficiently  clear 
to  induce  the  courts  to  set  it  aside,  may  often  be  urged  successfully  in 
answer  to  a  motion  for  an  attachment  for  non-performance,  since  if  the 
award  be  of  doubtful  validity,  the  court  will  neither  set  it  aside  nor  grant  an 
attachment. (a?) 

If  the  party  sought  to  be  attached  fall  under  the  class  of  persons  above 
enumerated,  against  whom  an  attachment  cannot  be  issued,  he  may  prove 
the  fact  by  affidavits,  and  the  rule  will  be  dismissed. (y) 

He  may  prove,  in  answer  to  the  application,  that  he  has  fully  performed 
all  the  directions  in  the  award, (z)  or  at  least  all  that  are  in  their  nature  pos- 
sible,^) or  all  that  can  be  complied  with  without  subjecting  himself  to  an 
action  for  interfering  with  the  rights  of  others  existing  previous  to  the  sub- 
mission.^) 
#_  -.  *If,  however,  the  inability  to  perform  the  award  or  the  liability 
L  r  to  an  action  for  non-performance,  accrue  from  the  party's  own  con- 
duct subsequent  to  the  submission,  such  inability  or  liability  will  be  no 
excuse  ;  as,  for  instance,  if  pending  the  reference  he  sell  the  property  in 
dispute,  and  thus  cannot  deliver  it  up  pursuant  to  the  award. (c)  A  party 
ordered  to  deliver  up  certain  goods  cannot  discharge  himself  from  an  attach- 
ment by  showing  that  subsequent  to  the  submission,  but  before  the  award, 
he  had  become  a  bankrupt,  but  had  not  obtained  his  certificate,  and  that  the 
property  directed  to  be  given  up  had  been  taken  possession  of  by  the  mes- 

(r)  Rowc  v.  Sawyer,  7  Dowl.  601.     See  Wright  v.  Graham,  Exch.  Nov.  25,  1848,  ace. 

(s)  Holland  v.  Brooks,  6  T.  R.  161. 

It)  Milne  v.  Gralrix,  7  East,  G07  ;  King  v.  Joseph,  5  Taunt.  452.     See  Kerr  v.  Jeston, 

l  Dowl.  n.  s.  :uo. 

(u)  Doe  <l.  Tin nbull  v.  Brown,  5  B.'&C.  384;  Ilobbs  v.  Ferrars,8  Dowl.  779  ;  Worrall 
v.  Deane,  2  Dowl.  203. 
(x)  Ilutchins  v.  Hulohine,  Andr.  297.     See  Wrightson  v.  Hywater,3  M.  &  W.  199. 
(y)  See  ante,  p.  561 . 

(z)  Sec  P.  3,  ch.  2,  s.  1 ,  p.  473.     Russell  v.  Yorke,  4  Scott,  422. 
(a)  Hanson  v.  Boolhmnn,  13  Rast,  21. 

{b)  Doddington  v.  Bailward,  7  Dowl.  (510;  Smith  &  Reeves,  la  re,  5  Dowl.  513. 
(c)  Tyler  v.  Campbell,  5  Bin;.  N.  C.  192. 
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senger  of  the  Court  of  Bankruptcy.^/)  In  one  instance,  however,  it  is  said 
that  where  the  defendant  was  a  bankrupt  and  incapable  of  paying  the  sum 
awarded,  the  court  refused  to  grant  an  attachment  against  him  for  non-pay- 
ment of  it.(e) 

Unless  the  certificate  bars  the  claim  under  the  award,  bankruptcy  is  in  no 
case  a  defence.  But  where  the  party  ordered  by  the  award  to  pay  a  sum 
of  money  or  costs  is  discharged  by  his  certificate  from  liability,  no  attach- 
ment can  issue. (_/) 

The  following  case,  inserted  here  as  connected  with  the  effect  of  bank- 
ruptcy, must  not  be  relied  upon  as  law  without  reference  to  later  decisions 
on  the  subject.  A  defendant  against  whom  in  an  action  for  damages  for  a 
tort  a  verdict  was  taken  subject  to  a  reference,  became  bankrupt  before  the 
award  was  made.  The  plaintiff,  pursuant  to  the  award  in  his  favour, 
entered  up  judgment  for  the  amount  of  the  damages  and  costs  as  of  a  term 
preceding  the  bankruptcy.  The  court  held  that  the  plaintiff's  claim  both 
for  damages  and  costs  was  barred  by  the  certificate  on  the  ground  that  they 
might  have  been  proved  under  the  commission. (g) 

*Where  the  arbitrator  ordered  the  plaintiff  to  pay  the  defendant  .. 

a  certain  sum  and  the  costs  of  the  reference,  (the  event  of  the  L  ^ 
award  entitling  the  defendant  to  the  costs  of  the  cause,)  and  the  plaintiff 
became  bankrupt  between  the  date  of  the  reference  and  the  making  the 
award, and  the  costs  were  afterwards  taxed,  and  judgment  of  nonsuit  signed, 
it  was  held  that  the  claim  to  the  costs  was  not  barred  by  the  certificate,  but 
might  be  enforced  by  attachment. (A) 

Mere  inability  from  want  of  means  to  pay  a  sum  awarded  cannot  be  urged 
in  excuse. (?') 

A  cross  demand,  which  might  have  been  brought  before  the  arbitrator  as 
one  of  the  matters  in  difference,  but  which  was  not  so  brought,  cannot  be 
set  up  as  a  defence  or  used  to  reduce  the  amount  awarded. (A:) 

It  is  no  answer  to  an  attachment  for  not  paying  a  sum  of  money  awarded, 
(though  it  may  be  a  good  plea  to  an  action  on  the  award,)  that  the  money 
awarded  has  been  attached  in  the  hands  of  the  party  ordered  to  pay  by  pro- 
cess of  foreign  attachment  at  the  suit  of  a  creditor  of  the  successful  party. 
Even  if  it  have  been  paid  over  to  the  creditor  under  the  foreign  attachment, 
payment  must  nevertheless  be  made  to  the  party  entitled  under  the 
award  ;(/)  for  the  award  of  the  arbitrator  is  as  much  to  be  obeyed  as  the 
judgment  of  the  court,  which  cannot  be  defeated  by  any  intermediate  step 
of  this  kind,  and  payment  in  pursuance  of  the  award  under  the  attachment 
for  contempt  will  be  an  answer  to  any  proceedings  in  the  sheriff's 
Court,  (m) 

(d  )  Hemsvvorth  v.  Brian,  1  C.  B.  131. 

(«•)  Anon.  K.  B.  1  Cromp.  3d  Ed.  265,  cited  2  Tidd,  Pract.  83.5,  9th  Ed. 

( /")  Baker's  Case,  2  Stra.  1 152  ;  R.  v.  Davis,  9  East,  318.  See  P.  3,  c.  1,  d.  7,  p.  465, 
effect  of  award  on  bankrupt. 

(^)  Beeston  v.  White,  7  Price,  209.     See,  however,  Ex  parte  Charles,  14  East,  197. 

(A)  Haswell  v.  Thorogood,  7  B.  &  C.  705;  Jacob  v.  Phillips,  1  C.  M.  &  R.  195. 

(i)  Bac.  Ab.  Arb.  E.  4.  (/.)  Smith.v.  Johnston,  15  East,  213. 

(I)  Coppell  v.  Smith,  4  T. R.  312;  Grant  v.  Hawding,  4  T.  R.  313,  note;  Ingram  v. 
Bernard,  1  Lord  Raym.  636. 

(m)  Caila  v.  Elgood,  2  D.  &  R.  193. 
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IV.  Discharging  or  making  absolute  the  rule.'] — Cross  motions  for  an 
attachment,  and  for  setting  aside  the  award,  are  often  heard  together.(n) 

_R„-|  *If  the  rule  be  discharged  on  a  preliminary  point,  as  on  a  techni- 
L  J  cal  objection  to  the  affidavits,  it  will,  it  seems,  be  discharged  without 
costs,  but  the  party  taking  the  objection  will  be  allowed,  without  waivino-  his 
advantage,  to  go  into  the  merits,  so  as,  if  successful  on  them,  to  have  the 
rule  discharged  with  costs. (o) 

If  the  party  do  not  appear  to  show  cause,  the  rule  may  be  made  abso- 
lute on  an  affidavit  of  the  personal  service.  This  affidavit  must  be  entitled 
in  the  same  manner  as  the  rule  nisi,  which  is  headed  as  the  affidavits  on 
which  the  motion  is  made  should  be  headed  ;  therefore  if  the  rule  be  enti- 
tled, "  In  the  matter  of  A.  &  B.,"  and  the  affidavit  of  service  of  the  rule 
nisi  be  headed,  "  Between  A.  plaintiff,  and  B.  defendant,  no  action  having 
been  brought,  the  court  will  refuse  the  application. (p) 

When  there  is  any  fair  ground  for  giving  indulgence  to  a  party  in  con- 
tempt, though  it  be  not  sufficient  to  induce  the  court  to  refuse  or  set  aside 
the  attachment,  the  court  will  often  direct  it  to  be  stayed  for  a  certain  period 
in  the  office,  or  will  impose  such  terms  as  seem  equitable. (^) 

V.  Proceedings  on  the  attachment.'] — When  the  rule  for  an  attachment 
is  made  absolute,  the  rule  must  be  drawn  up  by  the  Master,  after  which  the 
attorney  must  make  out  the  attachment  on  parchment,  and  get  it  signed  at 
the  Master's  office,  and  sealed  according  to  the  practice  of  the  court. 

The  attachment  is  to  be  taken  to  the  Sheriff's  Office,  and  a  warrant 
obtained  on  it.  On  this  warrant  the  sheriff's  officer  will  arrest  the  party. (r) 
At  one  time,  when  it  was  considered  that  all  attachments  were  criminal 
r*<iS4l  process,  it  was  *held  that  the  arrest  might  be  made  on  a  Sunday; 
L  -'  but  that  is  not  law  now,  since  it  has  long  been  settled  that  an 
attachment  for  non-performance  of  an  award  is  only  in  the  nature  of  a  civil 
execution,  (s) 

If  an  attachment  have  been  irregularly  obtained,  it  will  be  set  aside  ;  but 
when  an  attachment  has  been  granted  on  the  usual  affidavit  of  service,  the 
court  will  not  set  it  aside  on  the  mere  affidavit  of  the  party  that  he  has  never 
been  served,  unless  he  can  show  some  mistake  in  the  service,  as  that 
another  person  has  been  served  for  him  ;  since  as  process  is  usually  served 
without  a  witness,  it  would  lead  to  great  inconvenience  if  a  different  rule 
should  prevail. (£) 

When  a  party  is  arrested  under  an  attachment  for  contempt  of  court  in 
not  paying  money,  he  is  not  entitled  to  be  discharged  on  tendering  the 
amount  to  the  officer. (m) 

(n)  R.  v.  Bingham,  2  Tyrw.  46,  note,  p.  47;  2  Tidd.  Pr.  845,  9th  Ed.;  Lodge  v.  Port. 
House,  Lofft,  388. 

(o)  Chamberlain,  In  re,  8  Dowl.  686. 

(p)  Houghton  &  Fallowes,  In  re,  2  M.  &  P.  452. 

(?)CaiIav.  Elgood,  2  D.  &,  R.  193;  Smith  &  Reeves,  In  re,  5  Dowl.  513;  Tyler  v. 
Campbell,  5  Ring.  N.  C.  192 ;  Palmer's  case,  12  Mod.  234.  Sec  P.  3,  ch.  6,  s.  1,  d.  5,  p. 
565. 

(r)  2  Archb.  Pract.  1258,  1269,  7th  Ed.  Sec  New  Rules  affecting  the  practice  on  the 
Crown  side  of  the  Court  of  Queen's  Bench,  made  pursuant  to  6  &  7  Vict.  c.  20,  s.  16. 

(s)  R.  v.  Myers,  1  T.  R.  265.  (<)  Ilouley  v.  Granger,  1  R.  &  P.,  N.  R.  256. 

(w)  Pitt  v.  Coombs,  3  N.  &.  M.212. 
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As  an  attachment  for  non-performance  of  an  award  is  in  the  nature  of  a 
civil  execution,  it  is  laid  down  in  a  valuable  book  of  practice  that  interroga- 
tories are  never  filed,  but  that  the  party  is  detained  in  custody  until  he  pay 
the  money  ordered,  or  otherwise  perform  the  award. (a?) 

When  the  contempt  is  only  non-payment  of  money  awarded,  probably 
the  doctrine  above  laid  down  may  be  good.  But  it  certainly  does  not  hold 
as  a  general  rule  in  all  cases,  or  in  all  the  courts. 

In  some  cases  in  the  Queen's  Bench,  the  usual  course  pursued  in  the 
case  of  attachments  of  a  criminal  character  is  adopted,  and  interrogatories 
are  filed,  and  the  Master  of  the  Crown  Office  has  to  report  whether  the 
party  be  in  contempt  or  not.  His  report  that  the  party  is  guilty  of  a  con- 
tempt is  conclusive,  and  though  affidavits  in  mitigation  are  admissible,  none 
will  be  received  in  denial  of  the  contempt.  The  court  will  then  some- 
times impose  a  fine,  and  commit  the  party  until  it  be  paid.Q/) 

If  the  Master  report  that  no  contempt  has  been  committed,  *the  ,  ^ 
party  will  be  discharged.  An  award  ordered  the  defendant  to  sign  L  J 
a  written  authority  to  certain  auctioneers  to  sell  an  estate  in  which  he  was 
interested.  On  his  refusal  an  attachment  issued  against  him  out  of  the 
King's  Bench,  and  he  put  in  bail  to  answer  to  interrogatories  before  the  Mas- 
ter. In  answer  to  the  interrogatories,  the  defendant  set  out  a  clause  in  the 
award,  on  which  he  contended  that  he  was  not  bound  to  execute  the  autho- 
rity to  sell,  until  it  appeared  that  certain  parties  could  make  a  good  title  to 
the  estate,  which  had  not  been  done.  Upon  this  the  Master  reported  him 
not  to  be  in  contempt,  and  the  attachment  was  discharged. (.z) 

On  a  late  occasion,  when  a  party  in  custody  for  not  performing  an  award, 
directing  her  to  convey  an  estate,  had  ruled  the  prosecutor  to  file  interroga- 
tories, and  they  had  been  filed,  but  she  had  not  been  ruled  to  appear  before 
the  examiner  according  to  the  usual  practice  in  attachments  ;  the  court  dis- 
charged her  on  bail  to  appear  before  the  examiner  when  the  prosecutor 
chose  to  call  her,  although  the  objection  was  taken  that  she  was  in  custody 
on  what  was  treated  as  a  civil  process,  and  that  the  court  had  no  power  to 
interfere. (a) 

A  recent  case  in  the  Common  Pleas  has  thrown  considerable  light  on  the 
practice  in  this  respect.  An  attachment  was  granted  against  a  party  then 
bankrupt,  who,  by  an  award  made  before  the  fiat,  was  ordered  to  pay  a 
sum  of  money,  and  to  deliver  some  wine  warrants,  and  wine  in  bottles  to 
his  opponent.  The  bankrupt  was  arrested  on  the  attachment,  and  after- 
wards discharged  on  bail,  on  entering  into  recognizances,  with  two  sureties, 
to  appear  and  answer  interrogatories  when  filed,  he  himself  being  sworn 
before  a  judge  at  chambers  to  answer  such  interrogatories  when  filed.  The 
interrogatories  were  filed,  and  notice  given  to  the  bankrupt.  He  subse- 
quently moved  to  be  discharged  from  the  attachment,  to  have  the  recogniz- 
ances cancelled,  and  the  interrogatories  taken  off  the  file  for  irregularity,  on 
the  *ground  that  he  ought  to  have  been  sworn  in  court,  instead  of  r*RQfi-i 
before  a  judge  at  chambers.  The  court  refused  the  application,  L  -J 
holding  the  only  irregularity  was  that  of  the  bankrupt,  who  should  have 
come  before  the  court  to  have  been  sworn  in  the  first  instance.     Afterwards 

(s)  2  Archb.  Pr.  1273,  7th  Ed.  (y)  Coulson  v.  Graham,  2  Chitt.  57. 

(z)  Wood  v,  Griffith,  1  Wila.  C.  C.  34  ;  S.  C.  1  Swanst.  43. 
(a)  Doe  d.  Clarke  v.  Stillwell,2  Dowl.  N.S.  18. 
March,  1849.— 27 
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he  appeared  in  court,  was  sworn  to  answer  the  interrogatories,  and  by  his 
answers  thereto  excused  himself  for  non-performance  of  the  award,  as  to  the 
payment  of  the  money,  on  the  ground  of  his  bankruptcy,  and  as  to  the  non- 
delivery of  the  wine  warrants,  and  wine  in  bottles,  that  the  former  were  in 
the  custody  of  bankers  who  claimed  a  lien  on  them,  and  that  the  latter  were 
in  the  possession  of  his  assignees.  The  court,  on  motion,  referred  it  to  a 
Master  to  examine  the  matters  of  the  interrogatories  and  answers,  and  to 
report  thereon.  The  Master  having  reported  that  the  bankrupt  was  in  con- 
tempt for  non-performance  of  the  award,  and  that  his  excuses  were  insuffi- 
cient, the  court  ordered  him  to  attend,  with  his  bail,  on  a  day  appointed. 
After  an  adjournment  by  consent  to  a  further  day,  on  which  the  bankrupt 
attended,  the  matter  was  heard.  The  bankrupt  filed  an  affidavit  in  miti- 
gation, alleging,  among  other  things,  the  same  excuses  for  non-performance 
which  he  had  alleged  before.  The  affidavits  in  aggravation  on  the  other 
side  stated,  that  the  assignees  had  not  taken  the  wine  in  bottles,  as  the  bank- 
rupt had  slated,  that  he  had  no  beneficial  interest  in  them,  and  that  he  held 
them  as  trustee  for  his  opponent.  They  stated  also  that  the  bankrupt 
admitted  that  he  had  property  enough  to  satisfy  all  his  creditors. 

The  court,  holding  that  the  prisoner  had  no  valid  excuse  for  disobedience, 
took  time  to  consider  the  proper  course  to  be  adopted,  and  the  prisoner  on 
a  later  day  having  been  brought  up,  committed  him  till  the  last  day  of  term, 
when  he  was  to  be  brought  up  to  receive  sentence,  and  in  the  mean  time 
required  affidavits  as  to  the  value  of  the  wines.  On  the  day,  affidavits 
having  been  produced  on  both  sides  as  to  the  value,  Wilde,  C.  J.,  passing 
sentence,  said,  "  The  non-performance  of  the  award  is  not  a  single  act  of 
contempt  which  will  be  purged  by  a  definite  period  of  imprisonment; 
^  -,  *but  the  prisoner  may,  at  the  expiration  of  the  term  for  which  the 
L  J  court  upon  this  occasion  sentences  him,  if  the  award  shall  then 
remain  unperformed,  be  again  brought  up  to  answer  for  his  continuing  con- 
tempt. Nor  will  he  thereby,  as  I  conceive,  be  relieved  from  an  action  on 
the  award.  It  is  evident  from  the  statements  contained  in  the  several  affida- 
vits, that  the  prisoner  can,  if  he  pleases,  perform  the  award,  and  his  not  doing 
so  is  a  wilful  and  pertinacious  contempt  of  the  authority  of  the  court.  With  a 
view,  therefore,  to  compel  him  to  act  justly  towards  the  prosecutor,  the  sen- 
tence of  the  court  is  that  he  be  imprisoned  in  the  Queen's  Prison  for  the 
space  of  two  years  from  this  date,  unless  be  shall  sooner  comply  with  the 
terms  of  the  award.  If  he  thinks  fit  for  so  long  a  time  to  withhold  the  pro- 
perty of  the  prosecutor,  he  may  consider  himself  the  author  of  his  own 
imprisonment.  This  commitment,  therefore,  will  enure  until  the  sums 
awarded  and  the  costs  are  paid,  and  the  warrants  and  wine  are  delivered 
up,  or  their  value  paid." 

The  rule  of  court  drawn  up  pursuant  to  this  judgment,  ordered  the  bank- 
rupt to  be  imprisoned  for  two  years,  and  did  not  contain  any  words  for 
entitling  him  to  his  discharge  on  performance  of  the  award. (b) 

Where  after  being  taken  into  custody  on  an  attachment  for  not  perform- 
ing an  award  to  pay  a  sum  of  money,  the  prisoner  became  bankrupt,  and 
obtained  his  certificate,  it  was  decided  in  an  old  case  that  he  was  entitled  to 
be  discharged  out  of  custody,  (e) 

(6)  Ii.  v.  Hems  worth,  3  C.  B.  745.  (c)  Baker's  Case,  2  Stra.  1152. 
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A  bankrupt  defendant,  who,  after  obtaining  his  certificate,  was  arrested 
on  an  attachment  for  not  performing'  an  award,  applied  for  his  discharge 
under  the  following  circumstances.  The  award,  made  on  the  30th  of  April, 
ascertained  the  amount  of  a  partnership  account,  the  subject  of  a  suit  in 
Chancery,  due  from  the  defendant,  and  ordered  him  to  pay  it  to  the  plaintiff 
on  the  30th  of  May.  On  the  14th  of  May  the  defendant  became  a  bank- 
rupt. It  was  held  that  the  ascertained  debt  was  proveable  under  the  com- 
mission, but  not  *the  costs  in  Chancery,  which  had  not  been  taxed  r#,-fia-| 
before  the  bankruptcy,  and  that  the  certificate  was  no  discharge  as  L  -I 
to  the  costs,  to  which  the  plaintiff' had  only  an  inchoate  right  before  taxa- 
tion. The  court  ultimately  directed  that  on  payment  of  the  costs  of  the 
Chancery  suit  the  defendant  should  be  discharged  from  the  attachment. (d\ 

By  the  33  G.  III.  c.  5,  s.  4,  a  party  in  custody  on  an  attachment  for  non- 
payment of  money  or  costs,  pursuant  to  an  award,  was  put  upon  the  same 
footing  as  a  common  debtor,  and  as  such  was  entitled  to  the  benefit  and 
subjected  to  the  provisions  of  the  Lord's  Act,  32  G.  II.  c.  28. (e) 

If  the  defendant  is  to  be  discharged  from  an  attachment  on  certain  terms, 
and  on  paying  the  costs  of  the  attachment,  the  costs  of  an  inquiry  before  the 
Master,  rendered  necessary  by  the  defendant's  conduct,  in  order  to  enable 
him  to  obtain  his  discharge,  will  be  considered  as  costs  of  the  attach- 
ment^/) 


'CHAPTER    VII.  [*589] 

ENFORCING  THE  AWARD  UNDER  THE  STATUTE  OF  VICTORIA. 

How  advantage  may  be  taken,  in  the  case  of  awards  within  the  cog- 
nizance of  the  courts  of  law,  of  the  provisions  of  the  statute  of  Victoria, 
which  gives  to  rules  of  court  for  the  payment  of  money  the  effect  of  judg- 
ments, is  considered  in  the  first  section  of  this  chapter. 

The  second  section  investigates  the  practice  of  obtaining  such  rules  to 
enforce  payment  of  a  sum  awarded. 


(d)  K.  v.  Davis,  9  East,  317.  (e)  R.  v.  Curwen,  1  Moore,  494. 

(/)  Tyler  v.  Campbell,  5  Bing.  N.  C.  193. 
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SECTION  I. 

RULE  TO  PAY  THE  AMOUNT  AWARDED. 

Till  recently,  when  there  was  no  cause  in  court,  though  the  submission 
were  made  a  rule  of  court,  there  was  no  summary  method  of  enforcing  pay- 
i-*rqoT  ment  °f  a  SUfn  °f  money  *awarded  by  levying  it  out  of  the  debtor's 
1-  J  property.  It  is  true  the  amount  might  have  been  recovered  by 
action  on  the  award,  and  then  execution  might  have  issued  against  his 
goods  and  lands,  but  the  process  was  slow  and  expensive  :  the  penal  pro- 
cess by  attachment  was  also  open,  but  if  the  party  were  out  of  the  jurisdic- 
tion of  the  courts,  he  could  not  be  attached,  or  if,  after  being  arrested,  he 
chose  to  lie  in  prison,  in  neither  case,  however  ample  the  property,  could 
satisfaction  of  the  debt  be  obtained.  Now,  however,  the  recent  statute,  the 
1  &  2  Vic.  c.  110,  s.  18,  which  gives  to  a  rule  of  court  for  the  payment  of 
money  the  effect  of  a  judgment,  affords  a  simple  and  summary  method  of 
obtaining  execution  as  on  a  judgment  for  the  amount  awarded,  whenever 
the  submission  can  be  made  a  rule  of  court. 

That  section  provides  "that  all  decrees  and  orders  of  courts  of  equity, 
and  all  rules  of  courts  of  common  law,  and  all  orders  of  the  Lord  Chan- 
cellor, and  of  the  Court  of  Review,  in  matters  of  bankruptcy,  and  all  orders 
of  the  Lord  Chancellor  in  matters  of  lunacy,  whereby  any  sum  of  money, 
or  any  costs,  charges,  or  expenses,  shall  be  payable  to  any  person,  shall 
have  the  effect  of  judgments  in  the  superior  courts  of  common  law,  and  the 
persons  to  whom  any  such  moneys  or  costs,  charges,  or  expenses,  shall  be 
payable,  shall  be  deemed  judgment  creditors  within  the  meaning  of  this 
act;  and  all  powers  hereby  given  to  the  judges  of  the  superior  courts  of 
common  law,  with  respect  to  matters  depending  in  the  same  courts,  shall  and 
may  be  exercised  by  courts  of  equity  with  respect  to  matters  therein  depend- 
ing, and  by  the  Lord  Chancellor  and  the  Court  of  Review  in  matters  of 
bankruptcy,  and  by  the  Lord  Chancellor  in  matters  of  lunacy;  and  all 
remedies  hereby  given  to  judgment  creditors  are  in  like  manner  given  to 
persons  to  whom  any  moneys,  or  costs,  charges,  or  expenses,  are  by  such 
orders  or  rules  respectively  directed  to  be  paid." 

In  one  of  the  first  cases  after  the  passing  of  the  act,  in  which  its  provi- 
sions were  attempted  to  be  taken  advantage  of  to  enforce  an  award,  the 
party,  after  an  award  in  his  favour,  without  applying  to  the  court,  made  the 
r*^Qll  SUDmlss'on  *a  rule  of  court,  taxed  his  costs,  and  issued  a  fieri  facias 
-1  for  the  amount  awarded  and  the  costs.  But  the  court  set  the  exe- 
cution aside  as  not  warranted  by  the  statute,  on  the  ground  that  the  rule 
embodying  the  submission  could  not  be  considered  a  rule  by  which  money 
7/7/ .v  payable.{d) 

Lord  Denman,  C.  J.,  in  giving  judgment,  said,  "In  no  one  instance  of 
submission  to  arbitration  is  any  money  whatever  to  be  payable  by  the  rule; 
and  then  the  question  is,  whether  if  money  be  awarded  to  be  paid,  it 
becomes  payable  by  the  rule,  by  reference  to  it,  by  the  consent  of  the  par- 
ties that  an  award  may  be  made,  and,  as  it  were,  embodying  an  award  made 

(a)  Jones  v.  Williams,  11  A.  &  E.  175. 
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by  consent  into  the  rule  by  relation,  as  if  the  award  itself  was  part  of  the 
rule,  and  whether  this  goes  to  make  it  payable  by  the  rule  within  the  mean- 
ing of  the  act.  It  is  undoubtedly  money  payable  by  something  arising  out 
of  and  connected  with  the  rule,  but  then  can  the  award  be  engrafted  on  the 
rule,  so  as  to  make  the  money  payable  by  the  rule?  The  difficulty  that 
presents  itself  is,  that  there  is  no  definite  sum  of  money  expressed  to  be 
payable  by  the  rule  itself. 

"These  rules  are  to  have  the  effect  of  judgments,  which  are  to  charge 
the  land  ;  and  therefore  the  sum  to  be  so  charged  ought  to  be  distinctly 
stated  in  the  document  which  thus  charges  the  land,  so  that  the  purchasers 
or  creditors  may  know  what  it  is.  Judgments  are  to  bind  the  land  from  the 
time  directed  by  law.  But  when  rules  like  this  are  made,  they  ought  to 
bind  the  land  at  the  time  they  are  entered  ;  but  at  that  time  there  is  nothing 
to  inform  any  body  of  the  charge  ;  the  amount  may  not  be  ascertained  for  a 
year  afterwards. 

"It  may  be  said  that  when  the  award  is  made,  it  may  be  binding  from 
that  time.  But  then  there  is  no  process,  or  any  known  mode  of  proceeding, 
at  present  at  least,  for  making  the  award  a  matter  of  record  ;  and  if  so,  then 
a  rule  of  this  sort  could  have  no  effect  until  that  was  done;  and  any  execu- 
tion issued  before  that  would  be  premature.  *Then,  again,  there  r*Kqo~| 
are  great  difficulties  attending  it,  supposing  the  award  could  be  put  L  J 
upon  any  rule,  so  as  to  make  it  matter  of  record.  There  may  be  not 
merely  sums  payable  by  one  party  alone  to  the  other,  but  there  may  be 
cross  payments  arising  out  of  their  mutual  claims  ;  these  would  have  to  be 
balanced.  There  may  be  payments  dependent  upon  other  things  directed, 
by  the  award.  There  may  be  other  difficulties  not  occurring  at  the 
moment.  We  therefore  think  the  power  of  issuing  execution  on  a  rule 
must  be  confined  to  cases  where  the  money  payable  by  the  rule  is  expressed 
in  the  rule  itself,  but  which  is  not  the  case  here. 

There  is  no  difficulty  in  giving  effect  to  the  Act  of  Parliament  as  to 
awards,  if  a  proper  case  is  made  out :  and  that  is  by  calling  on  the  delin- 
quent party  to  show  cause  why  he  should  not  pay  a  certain  sum  of  money 
pursuant  to  the  award.  If  that  rule  be  made  absolute,  an  execution  may 
issue  for  the  sum  distinctly  specified  in  the  rule  so  to  be  obtained. "(6) 

On  an  action  of  trespass  being  brought  into  the  Exchequer  for  the  irre- 
gular execution  in  the  case  just  cited,  that  court  confirmed  the  view  enter- 
tained by  the  Court  of  Queen's  Bench,  and  Alderson,  B.,  said,  "  In  the  case  of 
an  award  it  would  be  monstrous  to  say,  that  any  sum  of  money  is  payable 
under  the  order  of  the  court.  The  order  of  the  court  there  is,  that  the 
party  do  submit  to  the  arbitration  of  A.  B.,  and  unless  you  incorporate  the 
award  (which  is  an  act  long  subsequent)  with  the  rule  of  court,  it  would  be 
making  the  court  order  the  payment  of  a  sum  of  money,  the  propriety  of 
which  depends  on  the  judgment  of  a  third  party,  and  of  which  the  court 
knows  nothing.  If  such  were  the  law  the  court  might  commit  the  greatest 
injustice.  Suppose  a  submission  to  arbitration  and  an  award  in  Trinity 
Term;  in  the  vacation  a  writ  of  capias  ad  satisfaciendum  might  issue,  and 
is  the  party  to  remain  in  custody  the  whole  of  the  vacation  up  to  Michael- 
mas Term,  before  he  can  apply  to  set  aside  an  award  which  may  have 

<Jj)  Jones  v.  Williams,  11  A.  &  E.  175.    See  Rickards  v.  Patterson,  8  M.  &,  W.  313. 
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#  -..been  most  improperly  made  against  *him  ?  The  sounder  rule  is, 
L  -"'that  no  execution  should  issue  until  the  court  has  ascertained  for 
itself  the  propriety  of  the  award,  and  has  made  an  order  for  the  payment 
of  the  money  awarded. "(c) 

The  principles  thus  laid  down  have  been  sanctioned  by  all  the  courts  ;{d) 
and  it  has  grown  to  be  the  settled  practice,  when  it  is  wished  to  obtain  the 
benefit  of  the  statute,  to  apply  to  the  court  for  a  rule  calling  upon  the  party 
against  whom  the  award  is  made,  to  show  cause  why  he  should  not  pay  the 
amount  awarded. 

The  poiver  to  grant  such  a  rule  is  not  given  by  the  statute  of  Victoria. 
The  rule  is  granted  by  virtue  of  the  inherent  authority  of  the  courts  exist- 
ing previous  to  the  statute,  and  only  not  exercised  previously,  because 
before  the  Act  such  a  rule  was  useless;  for  the  rule  founded  on  the  sub- 
mission in  effect  ordering  the  party  to  obey  the  award  was  sufficient  for  an 
attachment,  and  as  a  rule  directing  a  party  to  pay  the  money  awarded 
could  have  been  enforced  by  no  other  penalty,  the  application  for  such  a  rule 
could  have  only  delayed  by  one  superfluous  step  the  obtaining  the  process 
of  attachment,  to  which  the  party  was  entitled  without  it.  Now,  however, 
since  the  statute  makes  a  distinction  between  rules  for  obeying  an  award, 
and  rules  for  the  payment  of  money,  giving  the  effect  of  judgments  to  the 
latter  only,  it  is  highly  beneficial  that  the  courts  should  thus  exercise  their 
general  jurisdiction  in  making  such  rules. (e) 

It  has  been  argued  at  times  that  the  rule  in  question  is  due  to  the  subject 
ex  debito  justitiae  \{f\  but  the  whole  class  of  cases  on  the  point  show  that 
it  is  as  discretionary  with  the  court  to  grant  such  a  rule,  as  it  is  to  grant  an 
attachment,  and  that  in  the  exercise  of  their  discretion,  the  courts  will  be 
guided  by  much  the  same  principles  as  influence  them  in  allowing  or  refus- 

^  ..  ing  the  penal  process  of  contempt.  *And  the  rule  will  be  refused 
L  J  when  the  right  is  doubtful,  as  when  an  attorney  who  claims  a  lien 
on  the  amount  awarded  seeks  in  this  way  to  enforce  it  ;(g-)  or  where  the 
validity  of  the  award  seems  questionable  ;  for  example,  where  the  arbitra- 
tor has  awarded  joint  damages  to  the  plaintiff  and  a  stranger  to  the  action 
made  a  party  to  the  reference,  instead  of  separate  damages  to  each:(/i) 
since  the  same  reason  applies  here  as  is  of  force  with  respect  to  attachments, 
that  in  each  case  if  the  rule  be  granted  the  judgment  is  final  ;  whereas  the 
parties  ought  to  have  an  opportunity  of  raising  their  objections  to  the  award 
for  deliberate  decision. (i) 

(c)  Jones  v.  Williams,  8  M.  &  W.  34!). 

(d)  Doe  v.  Amcy,  8  M.  &  W.  565 ;  Wilson  v.  Foster,  6  M.  &  G.  149. 

(e)  Doe  v.  Amcy,  8  M.  &  W.  5G5  ;  Neale  v.  Postlethwaite,  1  Q.  B.  243. 
(/)  Spence  v.  Clarkson,  1  Dowl.  N.  S.  837;  Rule  v.  Bryde,  1  Ex.  R.  151. 
(is)   Molcrofl  v.  Manby,  2  D.  &  L.  319.     Sec  P.  3,  ch.  1,  d.  8,  p.  407. 

(//)   Hawkins  v.  Benton,  2  D.  &  L.  4G5. 

(i)  Dickenson  v.  Allsop,  2  D.  &  L.  K57  ;  S.  C,  13  M.  &,  W.  722  ;  Spooner  v.  Payne,  11 
Jur.242. 

If  an  award  orders  the  plaintiff  to  repay  to  the  defendant  any  sum  the  defendant  may 
be  compelled  to  p;iy  in  respect  of  a  certain  bill  of  exchange,  and  the  defendant  afterwards 
is  obliged  to  pay  the  holder  of  the  bill,  a  rule  of  court  will  not  he  granted  to  enforce  repay- 
ment pursuant  to  tiie  award.  Graham  v.  Darcey,  C.  P.,  Nov.  14,  1848.  12  Law  Times, 
149. 

On  showing C&lise  against  a  rule  to  pay  a  sum  awarded  on  a  reference  by  judge's  order, 
the  court  refused  to  allow  the  pleadings  in  the  cause  to  be  broqghl  before  them  by  affida- 
vit, so  as  to  raise  an  objection  as  to  the  award  finding  inconsistently  on  the  issues,  saying 
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If  the  party  be  proceeding  to  obtain  the  benefit  of  the  award  by  any 
other  legal  proceeding  at  the  tiine  of  applying  for  the  rule,  it  will  be 
refused,  as  an  attachment  would  have  been  had  he  moved  for  one  ;  but 
where  a  party  had  merely  filed  an  affidavit  of  debt  with  a  view  to  making 
the  defendant  a  bankrupt,  and  the  latter  had  entered  into  a  bond  conditioned 
to  pay  what  might  be  found  due  in  an  action,  the  court,  as  no  action  had. 
been  commenced,  granted  the  rule  on  the  party  undertaking  not  to  bring 
an  action  on  the  award. (&) 


*SECTION  II.  [595*] 


PRACTICE  AS  TO  OBTAINING  THE  RULE. 

In  applications  for  the  rule  to  pay  the  money  awarded  the  same  forma- 
lities in  the  demand  of  the  sum  found,  due,  and  in  the  service  of  the  rule 
embodying  the  submission,  and  of  the  award  and  allocatur,  and  other  instru- 
ments, as  are  requisite  in  the  case  of  an  attachment,  are  generally  neces- 
sary ;  but  under  special  circumstances,  a  less  strict  mode  of  proceeding 
will  be  permitted. (a) 

On  one  occasion,  however,  Wightman,  J.,  said,  «  I  think  enough  is  done 
in  obtaining  this  rule  without  going  through  the  forms  necessary  in  cases 
of  attachments."  What  kind  of  service  or  notice  had  been  attempted  in 
the  particular  case  does  not  appear  in  the  report. (6)  In  another  instance, 
where  the  defendant,  in  answer  to  a  letter  stating  the  effect  of  the  award, 
and  demanding  the  amount,  and  telling  him  that  the  submission  had  been 
made  a  rule  of  court  with  a  view  to  issuing  execution,  wrote  that  he  would 
send  a  friend  to  settle  the  business  ;  and  when  afterwards  his  agent  had 
applied  for  a  copy  of  the  award,  and  copies  of  the  award  and  rule,  and  of 
the  Master's  allocatur  had  been  left  with  his  clerk,  Patteson,  J.,  granted  a 
rule,  though  no  personal  service  had  been  effected. (c) 

The  fact  that  the  party  sought  to  be  affected  is  resident  abroad,  and,  as 
appears  by  a  letter  from  him,  is  aware  of  the  contents  of  the  award,  though 
it  has  not  been  served  upon  him,  is  not  considered  by  the  Court  of  Com- 
mon Pleas  a  sufficient  ground  for  granting  a  rule  nisi,  calling  upon  him 
*to  pay  the  money,  and  ordering  that  sticking  up  a  copy  in  the  r#  qfi. 
Master's  office  shall  be  deemed  good  service. ((A  L  J 

that  on  such  a  motion  they  could  not  look  at  any  matter  but  what  appeared  on  the  sub- 
mission and  award  ;  but  it  appearing  by  the  affidavits  that  the  award  was  executed  by 
two  of  the  arbitrators  on  one  day,  and  by  the  third  on  another  day,  they  allowed  an  ob- 
jection to  be  raised  as  to  the  mode  of  execution,  and  discharged  the  rule,  saying  that  the 
point  as  to  the  validity  of  the  execution  of  the  award  was  too  nice  for  the  court  to  settle 
it  on  a  motion,  which  was,  in  fact,  similar  to  an  application  for  an  attachment,  and  that 
the  parties  must  be  left  to  raise  it  by  an  action.  Wright  v.  Graham,  Exch.,  Nov.  25,  1848. 
(fc)   Mcndell  v.  Tyrrell,  9  VI.  &  W.  217;  S.  C.  1  Dowl.  N.  S.  4.53. 

(a)  Hawkins  v.  Denton,  2  D.  <&  L.  465  ;  Rickards  v.  Patterson,  8  M.  &  W.  313  ;  Pear- 
son v.  Archbold,  2  Dowl.  N.  S.  769  ;  Tattersall  v.  Parkinson,  17  L.  J.  Ex.  208. 

(b)  Doe  d.  Moody  v.  Squire,  2  Dowl.  N.  S.  327. 

(c)  Hawkins  v.  Benton,  2  D.  &  L.  465.  {d)  Wilson  v.  Foster,  6  M.  &  G.  149. 


424  russell's   arbitrator. 

The  rule,  it  would  seem,  cannot  be  applied  for  on  the  last  day  of 
term.(c) 

The  rule  is  only  a  rule  nisi  in  the  first  instance,  not  a  rule  absolute,  for 
if  it  were  otherwise  execution  might  be  issued  without  any  opportunity 
whatever  being  given  to  the  party  to  be  affected  by  it  to  impugn  the  validity 
of  the  award. (/) 

The  rule  simply  orders  the  payment  of  the  amount  awarded.  It  is  not 
necessary  that  the  rule  nisi  should  contain  an  undertaking  that  the  appli- 
cant abandons  his  right  to  move  for  an  attachment,  though  such  a  clause 
has  sometimes  been  inserted. (g)  Nor  need  it  state  that  the  party  is  at 
liberty  to  issue  execution  ;  for  the  permission  to  issue  execution  on  the 
rule  is  not  given  by  the  court,  which  derives  no  new  powers  of  ordering 
execution  in  this  case  from  the  Act:  but  the  right  to  execution  is  the  effect 
which  follows  on  the  rule  by  force  of  the  statute. (/t) 

On  one  occasion,  where  the  enlargements  of  time  had  been  made  part  of 
the  rule  of  court  and  duly  verified  by  affidavit,  Patteson,  J.,  though  he  did 
not  think  it  necessary,  yet  recommended  as  a  more  prudent  course  to  draw 
up  the  rule  on  reading  the  affidavits  filed  when  the  order  of  reference  was 
made  a  rule  of  court,  as  well  as  the  affidavits  on  which  the  application  for 
the  rule  was  made.(j) 

The  rule  is  a  six-day  rule,  and  the  time  will  not  be  shortened  without 
special  circumstances.  Where  an  application  for  a  rule  was  made  within 
four  days  of  the  end  of  the  term,  and  the  Master  had  drawn  it  up  to  show 
cause  the  next  term,  the  Court  of  Exchequer  refused  to  allow  it  to  be 
r#KQ-7~i  amer)ded  by  *having  it  drawn  up  to  show  cause  on  the  last  day  of 
L  -"  term,  or  before  a  judge  at  chambers. (ft)  The  practice  of  the  Court 
of  Queen's  Bench  seems  to  be  to  permit  the  rule,  under  particular  circum- 
stances, to  be  made  returnable  before  a  judge  at  chambers. (I) 

The  rule  nisi  must  generally  be  served  personally,  and  where  there  is 
reason  to  believe  it  can  be  so  served,  nothing  less  will  suffice  ;  but  if  per- 
sonal service  cannot  be  effected,  on  a  special  statement  of  facts  such  service 
will  be  allowed  as  shall  seem  proper. {m\  Thus,  on  an  affidavit  showing 
that  personal  service  could  not  possibly  be  effected,  the  party  never  leaving 
his  house  or  opening  his  door,  and  that  a  copy  of  the  rule  had  been  left  at 
the  bouse,  Patteson,  J.,  made  the  rule  absolute. (n) 

Cause  cannot  be  shown  against  the  rule  on  the  last  day  of  term.(o) 

On  showing  cause  against  it,  the  same  objections  may  be  urged  against 
the  validity  of  the  award  as  are  available  in  answer  to  an  application  for  an 
attachment, (p\  therefore  the  conduct  of  the  arbitrator  cannot  be  gone  into 
by  the  court. (7) 

(e)  Watkins  v.  Tliilpoltp,  M'T.cl.  $1  Y.  303. 

(/)  Winworxl  v.  Holt.,  3  D.  L.  85  ;  Jones  v.  Williams,  11  A.  &  E.  175  ;  Rickards  v. 
Patterson,  8  M.  &.  W.  313. 

(jr)  Barton  v.  Mendizabel,  1  Dowl.  N.  S.  336  j  Ncalc  v.  Poatlethwaite,  1  Q.  B.  243. 

(A)  Ilurton  v.  Mendizabel,  1  Dowl.  N.  S.  336 ;  Doc  v.  Amey,  8  M.  &  W.  565. 

(i)  Peebles  v.  Hay,  8  Jur.  338.  (/)  Arthur  v.  Marshall,  2  D.  &  L.  376. 

(1)  Hawkins  v.  Benton  2  D.  &  r,.  465,  note  471. 

1,1,1  Jordan  v.  Berwick,  1  DowL  N.  S.  271  ;  Winwood  v.  Holt,  3  D.  &  1-.  85;  Anscll  v. 
Thomas,  II.  T.  1845,  Ex.,  cited  in  Hawkins  v.  Benton,  2  D.  «fe  L.  464,  note,  471. 

(,,,  Doe  <l.  Steer  v.  Bradley,  1  Dowl.  N.  S.  959. 

(0)  Kerr  v.  JeBton,  I  Dot  I.  N.  8.  340.  (p)  Kerr  v.  Jeston,  1  Dowl.  N.  S.  340. 

(,q)  Manley  v.  Bray,  11  Jur.  521. 
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Where  the  defendants,  a  railway  company,  had  been  served  with  the 
writ  in  the  action,  and  their  attorney  had  entered  an  appearance  for  them, 
and  had  ultimately  referred  the  action,  it  was  held  they  could  not  show  as 
cause  against  a  motion  for  a  rule  to  pay  the  plaintiff  the  amount  awarded, 
that  the  attorney  had  not  been  appointed  under  their  corporate  seal.(r) 

On  making  the  rule  absolute,  the  court  will  impose  such  terms  as  seem 
equitable,  as  that  a  plaintiff  shall  undertake  not  to  bring  an  action  on  the 
award,  the  defendant  having  *previously  entered  into  a  bond  with  r#SqQ-i 
sureties  to  abide  the  event  of  such  an  action. (.s)  L  '      -1 

Though  to  warrant  execution  under  the  statute  the  rule  must  state  on  its 
face  the  amount  of  the  money  which  it  directs  to  be  paid,  yet  when  a  rule 
directs  costs  to  be  paid  it  need  not  specify  their  amount  in  order  to  receive 
the  benefit  of  the  act ;  for  costs  stand  on  a  different  footing  from  other  sums 
payable,  and  execution,  it  seems,  may  issue  on  the  rule  as  soon  as  the 
officer  of  the  court  has  ascertained  how  much  is  due  for  them.(/)  These 
observations  respecting  costs  do  not  apply  to  the  case  of  costs  payable  under 
an  award,  and  already  taxed  by  the  Master,  and  demanded  by  the  party 
before  the  motion  for  the  rule  ;  for  their  amount  must  be  stated  in  the  rule. 

When  the  award  orders  money  to  be  paid  on  a  specified  day,  with  inte- 
rest to  that  day,  the  rule  will  be  granted  for  the  payment  of  the  amount  and 
interest  up  to  the  day,  but  not  beyond  ;  though  in  an  action  on  the  award 
a  jury  might  have  given  further  interest. (it\ 

Though  a  year  and  a  day  have  elapsed  since  the  making  of  a  rule  order- 
ing the  payment  of  money  or  costs,  no  scire  facias  or  special  application  to 
the  court  is  necessary  to  authorize  the  issuing  of  execution. (a?) 


CHAPTER    VIII.  [*599] 

ENFORCING  THE  AWARD  BY  PROCEEDINGS  IN  THE  CAUSE 

REFERRED. 

It  is  often  convenient  for  a  party  in  whose  favour  the  arbitrator  has  deter- 
mined the  cause  referred,  to  enforce  the  award  by  issuing  execution  in  the 
cause  for  the  money  or  costs  awarded,  instead  of  applying  for  an  attach- 
ment, or  a  rule  under  the  statute  of  Victoria  on  the  award  itself;  as  these 
latter  courses  would  frequently  be  more  dilatory,  and  cannot  be  obtained 
without  a  personal  demand  of  payment  of  the  money  due,  a  thing  some- 
times difficult  to  effect,  and  not  necessary  when  proceeding  in  the  cause. 

This  chapter,  therefore,  is  confined  to  investigating,  in  its  separate  sec- 

(r)  Faviell  v.  Eastern  Counties  Railway  Comp.,  Ex.,  Mav  27,  1848. 
(s)  Mendell  v.  Tyrrell,  1  Dovvl.  N.  S.  453;  S.  C.  9  M.  &  W.  217. 
(0  Jones  v.  Williams,  8  M.  &  W.  349  ;  Hodson  v.  Patterson,  4  ML  &  G.  333  ;  Wright 
v.  Burrousfhes,  2  D.  &  L.  94. 

(?/)  Doe  d.  Moody  v.  Squire,  2  Dowl.  N.  S.  327. 
(x)  Spooner  v.  Payne,  12  Jur.  282. 
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tions,  under  what  circumstances,  and  in  what  manner,  a  verdict  may  be 
entered,  costs  taxed,  judgment  signed,  and  execution  issued  in  the  cause, 
according  to  the  effect  of  the  award. 


[*600]  *SECTION  I. 

ENTERING    THE    VERDICT    PURSUANT   TO   THE    AWARD. 

When  a  cause  is  referred  at  Nisi  Prius,  and  a  verdict  taken  subject  to 
the  reference,  the  award  of  the  arbitrator  respecting  the  cause  stands  in 
the  place  of  the  finding  of  the  jury,  and  is  followed  with  similar  conse- 
quences. The  verdict  may  be  entered,  the  costs  may  be  taxed,  judg- 
ment may  be  signed,  and  execution  may  be  issued,  for  the  amount  found 
due  in  the  cause,  and  for  that  portion  of  the  costs  in  the  cause  to  which, 
under  the  submission  and  award,  the  party  is  entitled. (a) 

We  have  previously  seen  what  sort  of  finding  by  the  arbitrator  will 
authorize  the  party  in  entering  a  verdict. (b\ 

Where  no  verdict  is  taken  on  the  reference,  and  the  arbitrator  is  not 
empowered  to  order  a  verdict  to  be  entered,  or  being  empowered,  has  not 
thought  fit  to  direct  the  entry  of  a  verdict,  judgment  cannot  be  signed  either 
for  the  amount  awarded  or  the  costs. (c) 

The  plaintiff  can  take  no  advantage  from  the  pro  forma  verdict  taken  at 
Nisi  Prius,  except  what  the  award  gives  him.  Where,  after  directing  a 
verdict  to  be  entered  for  the  plaintiff  on  the  several  issues,  the  arbitrator 
awarded  to  him  a  gross  sum  by  way  of  damages  in  respect  of  the  cause 
and  of  other  matters  in  difference,  the  court  held,  that  although  the  pro 
forma  verdict  was  not  vacated,  the  plaintiff  could  not  avail  himself  of  it  in 
any  way,  for  there  were  no  means  of  ascertaining  how  much  of  the  dam- 
r  .,  ages  was  due  in  respect  *of  the  cause. (d)  It  was  also  said,  there 
L  -'  would  be  a  difficulty  about  taxing  the  costs  of  the  cause,  as  no  dis- 
tinct damages  were  given  in  the  cause  ;  but  though  they  could  not  be 
taxed  on  the  verdict,  and  enforced  by  execution,  they  might,  it  seems,  be 
taxed  on  the  rule  of  court  founded  on  the  order  of  reference,  and  be  reco- 
vered by  attachment,  or  by  execution  under  the  1  &  2  Vict.  c.  110.(e) 

On  the  reference  at  Nisi  Prius  the  associate  or  clerk  of  assize  makes  a 
minute  on  the  panel  of  the  verdict  given  by  the  jury  for  the  specified 
amount  of  the  damages  subject  to  the  award,  and  he  makes  a  full  note  of 
the  terms  of  the  reference  in  his  minute-book  if  there  beany  special  terms. 
He  detains  in  his  own  hands  the  Nisi  Prius  record  until  the  award  is  made. 
In  order  to  proceed  to  judgment  and  execution,  the  party  entitled  to  the 

(«)  Borrowdale  v.  Hitchener,  3  P>.  &  P.  244;  Loc  v.  Lingard,  1  East,  400;  Cromer  v- 
Churl,  L5  M.  &  W.  310  ;  B.  C.  15  L.  J.  Ex.  263. 

{!>)  See  P.  2,  cli.  6,  b.  3,  d.  2,  p.  352,  (c)  Grundy  v.  Wilson,  7  Taunt.  699. 

(d)  Tayloi  v.  Shuttleworth,  6  Bing.  N.C.  '-'77;  Tayler  v.  Marling,  2  M.  &  G.  55. 
(0  Taylor  v.  Shuttleworth,  6  Ding.  N.  C.  277;  Taylor  v.  Marling,  2  M.  &  G.  55. 
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verdict  must  make  the  order  of  Nisi  Prius  or  other  submission  a  rule  of 
court.  On  his  producing  the  certificate  or  award  in  his  favour  the  clerk 
of  assize  or  associate  will  then  deliver  to  him  the  Nisi  Prius  record,  hav- 
ing first,  in  causes  tried  at  the  assizes,  entered  the  postea  on  it  for  the 
amount  of  the  sum  awarded. (_/*) 

In  strictness,  it  is  the  duty  of  the  associate  to  answer  the  postea  in  all 
cases,  but  in  causes  in  the  Queen's  Bench  or  Exchequer,  tried  at  the  sit- 
tings in  London  or  Middlesex,  the  record  is  frequently  delivered  out  without 
the  postea,  which  is  in  such  case  entered  by  the  attorney  of  the  successful 
party. (g\  In  the  Common  Pleas,  the  practice  is  for  the  associate  to  enter 
the  postea  in  all  cases. (A) 

No  application  to  the  court  is  necessary  to  entitle  the  successful  party, (i) 
(or  when  the  submission  provides  that  the  death  shall  not  revoke  the  arbi- 
trator's authority,)  the  personal  representative  of  a  successful  party  who 
died  before  *the  making  of  the  award, (it)  to  have  the  verdict  r#Rna-\ 
entered  pursuant  to  the  award,  or  to  have  the  postea  delivered  L  J 
up.(fc) 

It  seems  the  submission  must  be  made  a  rule  of  court  before  the  court 
will  entertain  any  motion  respecting  the  entering  of.  the  verdict. (/) 

If  there  be  a  positive  award  of  a  verdict  in  favour  of  one  party,  and  then 
on  the  face  stated  an  hypothetical  and  conditional  award  of  a  verdict  in 
favour  of  the  other,  in  case  the  court  should  determine  for  the  latter  the 
point  of  law  raised  on  the  facts,  the  one  for  whom  the  award  positively 
determines  the  cause,  need  not  make  any  application  to  the  court,  but  may 
enter  a  verdict,  sign  judgment,  and  issue  execution,  as  if  there  were  no 
point  of  law  raised. (m)  Whereas,  the  other  party  can  only  take  advan- 
tage of  the  possible  provision  in  his  favour  by  application  to  the  court  to 
enter  the  verdict  for  him  ;  and  this  application  must  be  made  within  the 
time  allowed  for  motions  to  set  the  award  aside,  since  it  is  in  effect  a  motion 
to  set  aside  the  positive  determination  of  the  arbitrator,  and  to  substitute 
another,  (n) 

We  have  elsewhere  considered  how  far  the  court  will  permit  a  party  to 
have  a  verdict  entered  up  for  him  when  the  arbitrator  has  awarded  that  he 
is  entitled  to  the  verdict,  if  the  court  decide  in  his  favour  a  point  of  law 
properly  raised  in  the  award. (o) 

A  rule  maybe  applied  for  in  the  alternative  either  to  set  aside  the  award 
or  to  enter  the  verdict  according  to  the  opinion  of  the  court  on  the  facts 
found  in  the  award. (/?) 

Where  the  arbitrator  had  awarded  damages  generally,  the  court  on  one 

(■/)  2  Archb.  Pr.  1260,  7th  Ed. ;  Kcnrick  v.  Phillips,  7  M.  &  W.  415. 
(p)  See  the  statement  as  to  the  practice  in  1  Archb.  Pr.  328,  7th  Ed. 
(//)   Ex  relatione  of  the  Associate's  officer, 
(i)  Borrowdale  v.  Hitchener,  3  B.  &  P.  244. 
(it)  Lewis  v.  Winter,  \V.  \V.  &  D.  47. 

(*)  Grimes  v.  Naish,  1  B.  &  P.  480.     See  Piatt  v.  Hall,  2  M.  &.  W.  391. 
{I)  Kirkus  v.  Hodgson,  8  Taunt.  733;  S.  C.3  Moore,  64. 
(m)  Scott  v.  Van  Sandau,  6  Q.  B.  237  ;  Anderson  v.  Fuller,  4  M.  &  W.  470. 
(n)   Anderson  v.  Fuller,  4  M.  &  VV.  470  ;  Paxton  v.  Great  North  of  England  Railway 
Company,  reported  in  the  notes  to  Riccard  v.  Kingdon,  3  D.  &.  L.  773. 

(o)  See  P.  2,  ch.  5,  s.  8,  d.  5,  p.  310.  (  p)  Anderson  v.  Fuller,  4  31.  &  VV.  470. 
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|-#fin„-,  occasion  rejected  an  application  to  amend  the  *entry  of  the  verdict 
L  by  entering  it   on  such  of  the  alleged  breaches  of  contract  as  were 

proved  according-  to  the  arbitrator's  notes,  holding  that  they  could  make  no 
order  respecting  the  notes  of  an  arbitrator  any  more  than  of  a  judge. (q) 


SECTION  II. 


TAXING    THE    COSTS     OF   THE    CAUSE. 


After  giving  proper  notice  of  the  taxation  of  costs,  the  attorney  of  the 
successful  party  should  take  the  postea  with  the  verdict  entered  upon  it 
according  to  the  award,  as  above  directed,(a)  together  with  the  rule  making 
the  submission  a  rule  of  court,  and  the  award  and  the  papers  in  the  cause, 
to  one  of  the  Masters,  who  will  thereupon  mark  the  postea,  and  tax  the 
costs,  and  sign  judgment. (6) 

The  costs  of  the  cause  are  properly  taxed  on  the  postea,  as  in  the  case 
of  an  ordinary  verdict.  The  costs  of  the  reference,  when  any  are  given, 
should  strictly  be  taxed  on  the  rule  embodying  the  submission  ;  but  by 
consent  of  parties  to  save  expense,  the  costs  both  of  the  cause  and  of 
the  reference  are  frequently  included  in  one  allocatur  and  marked  on  the 
postea.  No  affidavit  is  required  to  verify  the  award.  But  if  only  a  copy 
of  the  award  were  produced,  and  the  adverse  party  objected  to  the  taxa- 
tion, the  Master  would  probably  decline  to  proceed  except  under  the 
direction  of  the  court  or  a  judge. (c) 

We  have  before  seen  that  generally  the  Master  will  not  question  the 
amount  of  the  arbitrator's  charges. ((/) 

r*fi04l  *^n  sorae  occasions  the  Masters  have  refused  to  tax  the  costs 
L  J  until  the  time  for  moving  to  set  aside  the  award  had  expired. (rfrf) 
It  has,  however,  been  lately  decided  that  when  the  award  is  made  after  the 
return  day  of  the  distringas,  the  party  who  is  successful  in  the  case  is  enti- 
tled to  have  his  costs  taxed,  and  to  sign  judgment  at  once.(e) 

If  the  award  on  an  action  of  assumpsit,  debt,  or  covenant,  (other  than  in 
cases  wherein  by  reason  of  the  nature  of  the  action  no  writ  of  trial  can  at 
law  be  issued,)  find  that  the  plaintiff*  is  entitled  to  recover  in  the  action  an 
amount  less  than  £'20,  and  there  be  no  certificate  that  the  cause  was  proper 
to  be  tried  before  a  judge  of  the  superior  courts,  the  Master  will  tax  the 
costs  on  the  reduced  scale,  and  if  he  tax  them  on  the  higher  scale  the  court 
will  order  a  reviewal  of  his  taxation. (/)    Whether  the  reference  takes  place 

(7)  ScouguU  v.  Campbell,  1  Chitt.  283.  (a)  Sec  last  section,  p.  G01. 

On  2Archb.  Pr.  1261,  7th  Ed. 

(c)  Kx  relatione  of  a  Master  of  tlic  Court  of  Queen's  Bench. 

(d)  *<-,■  P.2,ch.  7,b.  1,(1.  1,  p.  370. 

{dd)  Hubdel]  v.  Miller,  2  Scott,  N.  R.  163;  Little  v.  Newton,  1  M.  &  G.  976. 

{<■)  < iromer  v.  Churt,  l.r>  1YI.  &  VV.  :}|0  ;  Little  v.  Newton,  1  M.  &  (J.  976. 

[/)  Lund  v.  Hudson,  I  D,  &  L.  236 ;  Elleman  v.  Williams,  2  D.  &  L.46.  See  direc- 
tions to  taxing  officers,  I).  T.  1844,  and  10.  T.  1846;  6  Q.  H.  452,  in  lieu  of  directions  of 
Hilary  vacation  4  VV.  IV.  5R&  Ad.  xix. ;  Walthcr  v.  Mess,  7  Q.  13.  189  ;  8  Q.  B.  629. 


EXECUTION      IN      THE       CAUSE      REFERRED.  429 

before  or  after  issue  joined  the  amount  awarded  is  a  sum  "recovered"  in 
the  action  within  the  meaning  of  the  rule  ;  for  the  term  "recovered"  is  not 
limited  to  a  recovery  by  verdict,  but  is  used  in  a  popular  and  not  strictly 
legal  sense,  and  means  that  if  a  party  do  not  obtain  more  than  £20  as  the 
fruits  of  his  process  he  is  to  be  allowed  costs  according  to  the  lower  scale 
only.(^) 

Though  no  damages  are  awarded  separately  in  the  cause  referred,  but 
the  arbitrator  finds  the  issues  for  the  plaintiff,  and  awards  him  a  gross  sum 
in  respect  of  the  cause  and  all  other  matters  together,  it  seems  the  costs  of 
the  cause  cannot  be  taxed  on  the  verdict  taken  at  Nisi  Prius,  but  that  they  may 
be  taxed  for  the  plaintiff  on  the  rule  of  court  embodying  the  submission. (A) 

*The  Master  must  tax  the  costs  according  to  the  language  of  the  .Pnf--i 
award.  If  the  arbitrator  order  costs  to  be  taxed  as  between  attorney  L  -* 
and  client,  and  the  Master  tax  them  on  that  scale,  the  court  will  not  review 
the  master's  taxation  on  the  ground  that  the  arbitrator  had  no  authority  to 
give  such  costs.  The  proper  application  is  to  move  to  set  aside  the  award 
for  the  excess. (i) 

The  court  on  application  will  sometimes  direct  the  Master  how  the  costs 
are  to  be  taxed,  when  there  is  a  difficulty  in  construing  the  award  as  to  its 
legal  effect. 

Where  the  costs  of  the  cause  and  reference  were  left  to  the  arbitrator's 
discretion,  and  were  to  be  recovered  as  if  costs  in  the  cause,  and  the  fourth 
issue  in  the  cause  was  withdrawn  by  consent,  but  the  arbitrator  was  to 
decide  on  the  costs  of  the  cause  as  if  it  had  remained,  and  the  award 
ordered  the  verdict  to  be  entered  on  the  first  and  second  issues  for  the  plain- 
tiff with  nominal  damages,  and  for  the  defendant  on  the  third,  and  did  not 
notice  the  fourth  ;  the  court  directed  the  Master  to  tax  the  costs  of  the  first 
and  second  issues  for  the  plaintiff,  and  of  the  third  for  the  defendant,  and  to 
disallow  to  either  party  the  costs  of  the  fourth  issue. (A:) 

On  the  reference  of  an  action  on  the  case  after  issue  joined,  where  the 
declaration  contained  three  counts,  to  each  of  which  the  defendant  had 
pleaded  several  pleas,  going  to  the  whole  cause  of  action  in  each,  the  arbi- 
trator awarded  that  the  plaintiff  had  good  cause  of  action  in  respect  of  the 
second  count,  and  was  entitled  to  certain  damages  on  it,  but  that  he  had  no 
cause  of  action  in  respect  of  the  first  and  third  counts.  The  Master  feeling 
a  difficulty  in  taxing  the  costs,  the  issues  raised  on  the  pleas  not  being 
determined  by  the  award  ;  the  court  on  the  application  of  the  plaintiff,  who 
contended  that  the  finding  on  the  second  count  in  the  plaintiff's  favour  was 
a  substantial  decision  for  him  of  the  issues  raised  on  the  pleas  to  that  count, 
and  who  expressed  *his  willingness  to  allow  the  defendant  the  costs  r*Rnfi-i 
of  the  issues  on  the  pleas  to  the  other  two  counts  which  the  award  L  -1 
had  not  determined,  ordered  the  Master  to  tax  the  plaintiff  his  costs  in  the 
cause  upon  his  allowing  the  costs  of  the  first  and  third  counts,  and  of  the 
issues  relating  to  them,  to  be  taxed  for  the  defendant. (A 

An  award,  in  assumpsit  on  a  special  count,  and  also  on  a  general  count, 

(g)  Elleman  v.  Williams,  2  D.  &  L.  46 ;  Wallen  v.  Smith,  6  Dowl.  103. 
(A)  Taylor  v.  Shuttleworth,  8  Dowl.  281  ;  Tayler  v.  Marling,  2  M.  &  G.  55. 
(i)  Bartle  v.  Musgrave,  1  Dowl.  N.  S.  325.     See  P.  2,  ch.  7,  s.  1,  d.  3,  p.  373,  duty  of 
arbitrator  in  awarding  costs. 

(t)  Allenby  v.  Proudlock,  4  A.  &  E.  326.      (1)  Williamson  v.  Locke,  2  D.  &  L.  782. 


430  russell's  arbitrator. 

ordered  the  defendant  to  pay  to  the  plaintiff  a  certain  sum  ;  the  Master 
having  taxed  the  costs  on  all  the  issues  for  the  plaintiff,  the  court,  on  a 
motion  to  order  a  review  of  the  taxation,  discharged  the  rule  ;  as  on  such 
an  application  the  burthen  lay  on  the  applicant  to  show  that  the  Master  was 
wrong,  and  it  was  merely  ambiguous  whether  the  finding  of  the  arbitrator 
applied  to  the  special  count  as  well  as  the  general  count,  and  there  had  been 
no  application  to  set  aside  the  award  for  the  objection. (m) 

A  cause  in  the  Exchequer  was  referred,  and  the  submission  provided  for 
its  being  made  a  rule  of  the  Court  of  King's  Bench,  and  the  arbitrator 
awarded  costs  to  be  taxed  by  the  Master  in  the  Exchequer;  the  Court  of 
Exchequer,  though  there  was  a  suggestion  of  collusion  between  the  attor- 
neys to  allow  excessive  costs,  refused  to  review  the  Master's  taxation,  say- 
ing that  they  had  no  jurisdiction  over  him,  as  the  reference  not  being  made 
by  that  court,  he  did  not  act  as  their  officer  in  taxing  the  costs  ;  but  they 
intimated  it  might  probably  form  a  ground  for  setting  aside  the  award  in  the 
Court  of  King's  Bench. (n) 

When  there  are  two  defendant's  in  a  cause  referred,  and  the  costs  of  the 
cause  are  to  abide  the  event,  it  seems  very  doubtful  whether  there  can  be  a 
separate  taxation  of  costs  for  each  defendant. (o) 

When  the  award  is  in  the  plaintiff's  favour,  and  the  defendant  has  to  pay 
the  costs  of  the  cause,  and  of  the  reference  and  award,  the  Master  should 
r#fift7-i  make  out  two  allocaturs,  *one  for  the  costs  of  the  cause,  and  the 
L  J  other  for  the  costs  of  the  reference  and  award  ;  for  if  the  judgment 
be  entered  up  for  a  less  amount  of  costs  than  that  specified  in  the  allocatur, 
it  may  be  set  aside  ;  and  judgment  cannot  properly  be  entered  up  for  the 
costs  of  the  reference  and  award,  but  only  for  the  costs  in  the  cause  ;  though 
if  the  costs  of  the  cause  and  reference  and  award  be  taxed  together  in  one 
allocatur,  and  judgment  be  entered  up  for  the  whole  amount,  it  is  only  an 
irregularity,  which  will  be  cured,  unless  the  application  to  set  aside  the 
judgment  be  made  in  reasonable  time,  or  if  the  defendant's  attorney  have 
consented  to  the  taxing  of  all  the  costs  together.(p) 


SECTION  III. 

SIGNING    JUDGMENT    PURSUANT    TO    THE    AWARD. 

Formerly  it  was  sometimes  held  to  be  necessary,  and  sometimes  not,  to 
obtain  a  rule  to  sign  judgment,  before  judgment  could  be  signed  or  execu- 
tion issued  on  the  verdict  entered  pursuant  to  the  award. («)  But  now,  by 
a  rule  of  all  the  courts,  H.  T.  2  W.  IV.  r.  67,  "after  the  return  of  a  writ 
of  inquiry  judgment  may  be  signed  at  the  expiration  of  four  days  from  such 

(?n)  Rennie  v.  Mills,  5  Bine;.  N.  C.  249.  (n)  Chapman  v.  Lansdown,  1  Anst.  273. 

(o)  Dickina  v.  Jarvis,  .r>  B.  &  C.  528. 

(/>)  Bignall  v.  Gale,  3  M.  &.  <J.  851).    Sec  ante,  p.  G03. 

(a)  Haywards  v.  Ribbans,  4  East,  309  j  Lee  v.  Lingard,  1  East,  400;  Higginson  v.  Nes- 
bill,  1  15.  &  P.  97;  Borrowdale  v.  Hitcheuer,  3  B.  <fc  P.  244;  Kettle  v.  Grove,  Burn.s, 
57  ;  Read  v.  Garnclt,  Barnes,  58 ;  Hall  v.  Mister,  1  Salk.  84. 
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return,  and  after  a  verdict  or  nonsuit  on  the  day  after  the  appearance  day 
of  the  return  of  the  distringas  or  habeas  corpora,  p.  e.,  the  fourth  day  after 
the  return,]  without  any  rule  for  judgment. "(/;) 

•According  to  the  old  practice  of  the  Common  Pleas,  when  an  r#Rnfi-i 
award  was  made  in  vacation,  whether  before  or  after  the  return  day  L  -1 
of  the  habeas  corpora  juratorum,  final  judgment  could  not  be  entered  up  till 
after  the  first  four  days  of  the  term  next  ensuing  the  date  of  the  award,  in 
order  that  the  party  dissatisfied  therewith  might  have  an  opportunity  of  tak- 
ing the  judgment  of  the  court  upon  it.(c) 

But  it  has  recently  been  held  in  the  Exchequer,  that  when  a  verdict  is 
taken,  subject  to  a  reference  at  Nisi  Prius,  and  the  award,  or  certificate,  is 
not  made  till  the  four  days  after  the  return  day  of  the  distringas  have 
expired,  the  party  in  whose  favour  the  arbitrator  directs  the  verdict  to  be 
entered,  may  at  once  proceed  to  sign  final  judgment  and  issue  execution, 
though  in  vacation,  and  need  not  wait  until  the  losing  party  has  had  four 
days  of  term  to  move  in  to  set  aside  the  award. (rf)  In  deciding  this  point, 
the  court  remarked  that  there  was  a  judge  always  silting  who  would  inter- 
fere and  stay  execution  if  necessary,  to  prevent  any  injustice  being  done. 

A  sum  being  awarded  due,  but  payment  directed  to  be  made  at  a  future 
day,  it  seems  doubtful  whether  a  plaintiff  can  sign  judgment  before  the  day 
on  which  the  amount  is  payable.  It  is  clear  he  is  not  justified  in  issuing 
execution,  (e) 

Where  the  order  of  Nisi  Prius  contained  the  usual  clause  providing 
against  the  death  of  a  party  defeating  the  reference,  and  the  plaintiff  died 
before  the  making  of  the  award,  which  directed  that  a  verdict  should  be 
entered  for  the  plaintiff  with  damages,  and  that  the  plaintiff's  executors 
should  assign  an  annuity  to  the  defendant;  the  court  made  absolute  a  rule 
obtained  by  the  plaintiff's  executors  to  enter  up  judgment  on  the  verdict, 
as  of  the  term  when  the  distringas  was  returnable,  upon  their  undertaking 
to  assign  the  annuity. (/)  Under  a  similar  submission,  the  defendant,  in 
*an  action  of  trespass  quare  clausum  fregit,  having  died  before  the  r*rnQ-i 
making  of  the  award,  which  directed  a  verdict  for  the  defendant,  L  -1 
and  prescribed  how  a  disputed  boundary  should  in  future  run  ;  though  it 
was  objected  that  the  heir  might  be  affected  by  an  award  concerning  the 
boundary  of  the  land,  the  court  permitted  the  personal  representative  of  the 
defendant  to  enter  up  judgment,  nunc  pro  tunc,  as  of  a  previous  term.(#) 

Though  many  terms  often  elapse  after  the  reference  before  the  award  is 
made,  it  is  not  a  matter  of  course  to  enter  up  judgment  as  of  the  term  next 
after  the  assizes  at  which  the  verdict  is  found  ;  but  a  special  application  for 
that  purpose  must  be  made  to  the  court,  and  if  the  special  ground  alleged  as 
the  reason  of  the  motion  be  answered  by  the  affidavits  on  the  other  side, 
the  rule  will  be  discharged. (A) 

(b)  1  Archb.  Pr.  330,  7th  Ed. 

(c)  Wilkinson  v.  Stewart,  5!)  G.  III.,  cited  by  counsel  in  Thompson  v.  Jennings,  10 
h.  Moore,  1 10;  2  Tidd,  Pr.  839,  9th  Ed. 

(d)  Cromer  v.  Chart,  15  M.  &  VV.  310.  See  Ross  v.  Ross,  16  L.  J.,  Q.  B.  138. 
/  s'e)  Callard  v.  Paterson,  4  Taunt.  318.  (/)  Tyler  v.  Jones,  3B.&C,  144. 
)J  g)  Lewis  v.  Winter,  W.  W.  &  D.  47. 

Y£  (A)  Brook  v.  Fearns,  2  Dowl.  144.    See  Beeston  v.  White,  7  Price,  209. 

i 
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If  the  award  be  lost,  the  court  will  nevertheless  permit  judgment  to  be 
entered  up  pursuant  to  it  on  an  affidavit  of  its  contents. (i) 

When  no  verdict  is  taken  subject  to  the  reference,  and  the  arbitrator  has 
no  power  to  direct  one  to  be  entered,  and  the  submission  provides  that  final 
judgment  is  to  be  entered  up  for  the  plaintiff  or  defendant  according  to  the 
award;  if  the  arbitrator  award  that  the  plaintiff  has  no  cause  of  action,  it 
seems  judgment  ought  to  be  entered  up  as  on  a  judgment  by  confession. (&) 

Where  the  order  of  reference  provided  that  the  successful  party  should 
be  at  liberty  to  sign  final  judgment  for  the  amount  which  should  be  paya- 
ble under  the  award,  and  tax  his  costs,  and  issue  execution  thereon  for  such 
amount,  together  with  such  costs  so  to  be  taxed  ;  the  award  being  in  the 
defendant's  favour,  the  plaintiff  disputed  his  right  under  this  clause  to  sign 
judgment  and  issue  execution  for  his  costs,  for  strictly  speaking  there 
r*fiinl  was  no  amount  payable  to  *him  under  the  award  ;  but  the  court, 
L  J  looking  to  the  intention  of  the  parties,  and  putting  a  liberal  con- 
struction on  the  terms,  held  that  the  clause  gave  the  defendant  the  right  to 
sign  judgment  for  his  costs. (/) 

A  judge's  order,  referring  an  action  of  ejectment,  directed  that  the  costs 
of  the  suit,  reference,  and  award,  should  abide  the  event  of  the  award,  that 
the  party  in  whose  favour  the  award  should  be  made  might  sign  judgment 
in  the  same  manner  as  if  the  cause  had  been  tried  at  Nisi  Prius,  and  that  if 
in  the  plaintiff's  favour,  he  might  issue  a  writ  of  possession  therein,  and 
proceed  in  the  usual  way  for  costs  on  such  judgment;  it  was  said  by  the 
court,  that  if  the  plaintiff  recovered  on  one  only  out  of  two  demises,  the 
defendant  would  be  entitled  to  costs  on  the  other ;  and  although  the  arbitra- 
tor awarded  no  damages,  Coleridge,  J.,  was  of  opinion  that  in  signing  judg- 
ment, the  plaintiff  might  enter  it  for  a  shilling  damages,  so  as  to  warrant  the 
judgment  for  costs. (wi) 

On  the  reference  at  Nisi  Prius  of  an  indictment  for  a  nuisance,  if  a  verdict 
be  taken  for  the  crown,  subject  to  the  award,  and  the  arbitrator  leave  the 
verdict  untouched,  and  direct  that  the  nuisance  shall  be  discontinued,  the 
verdict  remains  to  secure  performance  of  the  award,  and  the  prosecutor,  in 
case  the  defendant  neglects  to  obey  the  arbitrator's  directions,  has  the  choice 
either  of  proceeding  by  attachment,  or  of  moving  for  judgment  on  the  ver- 
dict. In  case  the  course  is  adopted  of  calling  up  the  defendant  for  judg- 
ment, the  motion  should  be  made  on  affidavits,  stating  the  award,  and  the 
fact  of  the  defendant's  non-performance.  The  defendant  should  have  notice 
of  the  motion,  and  should  be  furnished  with  copies  of  the  affidavits  on  which 
the  motion  is  to  be  made.(n) 

(i)  Hill  v.  Townpcnd,  3  Taunt.  45. 

(k)  Harding  v.  Forsliaw,  1  M.  &  W.  415,  per  Parke,  B.  416. 

(I)  Maggs  v.  Yorston,  6  Dowl.  481. 

(m)  Doe  d.  Madkins  v.  Horner,  8  A.  &  E.  235. 

(n)  It.  v.  Gore,  8  Dowl.  102. 
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♦  SECTION  IV.  [*611] 

ISSUING    EXECUTION    FOR    THE    AMOUNT    AWARDED. 

Though  to  warrant  the  criminal  process  of  attachment,  personal  service 
of  the  award  on  the  party  is  necessary,  no  such  step  need  be  taken  before 
issuing  execution  on  the  verdict  for  the  amount  awarded,  as  this  is  only 
civil  process. (a) 

Execution  can  issue  only  for  the  sum  awarded.  Though  the  day  for 
payment  of  the  amount  be  long  past,  there  can  be  no  additional  charge  for 
interest  recoverable  under  this  method  of  proceeding. (b)  If  the  party  seek 
interest,  he  must  bring  an  action  on  the  award,  and  then  he  may  obtain  both 
principal  and  interest. (c) 

Where  an  arbitrator  awarded  to  the  plaintiff  one  sum  in  respect  of  the 
matters  in  the  action  referred,  and  another  sum  in  respect  of  matters  not  in 
the  action,  the  court  made  absolute  a  rule  entitling  the  plaintiff  to  have  paid 
out  of  court  to  him  the  amount  awarded  in  the  action,  out  of  a  larger  sum 
deposited  by  the  defendant  in  court  in  lieu  of  bail;  but  they  refused  to 
engraft  on  the  rule  a  direction  to  pay  over  the  residue  to  the  defendant,  say- 
ing that  there  ought  for  that  purpose  to  be  a  separate  application  by  the 
defendant,  which  the  plaintiff  should  have  the  opportunity  of  answering  by 
affidavit.  (</) 

If  an  award  order  a  public  officer  of  a  company  (in  whose  name  the  com- 
pany by  statute  are  to  sue  and  be  sued,  but  who  is  exempted  from  personal 
liability)  to  pay  money  or  costs  in  respect  of  an  action  referred  ;  if  the  act 
give  no  *power  of  taking  out  execution  against  the  goods  of  the  ^  . 
company,  and  no  other  mode  exist  of  enforcing  payment,  a  man-  L  J 
damns  will  lie  to  the  treasurer  and  directors,  commanding  them  to  pay  the 
sum  awarded. (e) 


♦CHAPTER   IX.  [*613] 

JETTING  ASIDE  AN  AWARD  ON  MOTION. 

Having  fully  discussed  the  various  modes  of  enforcing  valid  awards,  we 
have  now  to  see  how  a  party  may  obtain   relief  at  law  against  one  that  is 

(a)  Borrowdale  v.  Hitchener,  3  B.  &  P.  244,  overruling  Read  v.  Garnctt,  Barnes,  58. 

(b)  Lee  v.  Lingard,  1  East,  400.  (c)  Churchcr  v.  Stringer,  2  B.  &  Ad.  777. 

(d)  Fowlc  v.  Steinkeller,  9  Dowl.  1037. 

(e)  R.  v.  St.  Katherine's  Dock  Company,  4  B.  &  Ad.  360. 

March,  1849.— 28 
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void  or  defective.  In  the  chapter  treating  of  an  award  as  a  ground  of  action 
or  defence,  it  has  been  shown  how  the  award  relied  on  in  an  action  may 
be  impeached  by  plead ing(a)  or  evidence. (b\  But  a  party  who  believes 
that  an  award  made  against  him  is  open  to  objection,  frequently  desires  to 
take  the  initiative,  and  have  it  avoided  at  once.  This,  if  his  objections  be 
well  founded,  he  may  in  general  effect  by  the  summary  method  pointed 
out  in  this  chapter — of  making  a  motion  in  court  to  set  aside  the  award. 

On  what  references  the  courts  of  law  have  jurisdiction  to  entertain  the 
motion, — within  what  period  after  the  award  has  been  published  the  motion 
must  be  made, — and  for  what  causes  the  courts  will  set  the  award  aside, 
are  respectively  set  forth  in  the  three  first  sections. 

The  four  succeeding  sections  treat  of — the  practical  steps  to  be  taken  on 
making  the  application — the  rule  to  show  cause, — the  answer  that  may  be 
given  by  the  party  supporting  the  award, — and  the  result  of  the  motion. 
r*fii4"i  *The  eighth  and  last  section  is  occupied  with  considering  the 
L  J  course  which  is  sometimes  allowable, — of  referring  the  award  back 
to  the  arbitrator. 


SECTION  I. 


THE  JCRISDICTION  OF  THE  COURTS  TO  SET  AN  AWARD  ASIDE  ON  MOTION. 

It  is  only  when  the  submission  is  by  rule  of  court,  or  can  be  made  a  rule 
of  court,  that  the  courts  have  any  jurisdiction  to  set  aside  an  award  on 
motion. (aa\  When  the  submission  was  by  agreement  out  of  court,  the 
courts  of  common  law  had  no  authority  to  set  aside  an  award  until  the 
statute  9  &  10  Will.  III.  c.  15. 

For  misbehaviour  of  the  arbitrator,  the  only  remedy  was  by  bill  in  equity, 
since  it  could  not  be  pleaded  as  a  defence  to  an  action  on  the  award;  and 
in  such  a  case  a  bill  in  equity  still  remains  the  only  means  of  relief,  when 
the  submission,  if  made  out  of  court,  does  not  fall  within  the  operation  of 
the  above-mentioned  act  of  parliament. (bb) 

That  statute  provides  in  effect  that  in  all  cases  where  the  submission 
contains  an  agreement  for  making  it  a  rule  of  any  of  the  superior  courts  of 
record,  (among  which  the  Court  of  Chancery  is  reckoned,)  the  award,  if 
procured  by  corruption  or  undue  means,  shall  be  set  aside  on  complaint 
made  within  a  limited  time  to  the  court  of  which  the  submission  is  agreed 
to  be  made  a  rule.(c) 

-.       The  jurisdiction  to  set  aside  an  award,  whether  at  *common  law 

J  or  under  the  statute,  can  alone  be  exercised  on  motion  made  for  that 

purpose  openly  in  the  court  of  which  the  submission  has  been  made  a  rule  ; 

(a)  See  P.  3,  ch.  3,  b.  1,  p.  S05.  0>)  See  P.  3,  eh.  3,  s.  5,  p.  514. 

(tin)  Mitchell  v.  Btaveley,  1(5  East,  58. 

(l,h)  Veale  v.  Warner,  1  Saurid.  327,  e.  notes. 

<c)  Dawson  v.  Sadler,  1  S.  &  S.  537.     Sec  P.  1,  oh.  3,  s.  3,  p.  57. 
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for  a  judge  at  chambers  has  no  power  to  set  aside  an  award,  though  in 
vacation  he  can  stay  all  proceedings  under  the  award  till  the  next  term, 
in  order  to  allow  time  for  an  application  to  avoid  it  to  be  made  to  the 
court.  (d\ 

An  award  made  pursuant  to  an  order  of  reference  on  the  trial  at  the  Lan- 
caster assizes  of  a  cause  in  the  Common  Pleas  at  Lancaster,  cannot  be 
impeached  on  motion  in  the  courts  at  Westminster,  for  they  do  not  acquire 
any  jurisdiction  for  this  purpose  under  the  4  &  5  W.  IV.  c.  62,  s.  26, 
which  empowers  the  superior  courts  at  Westminster,  after  trials  of  actions 
in  the  Common  Pleas  at  Lancaster,  to  grant  new  trials  or  enter  verdicts  or 
nonsuits. 

But  in  this  particular  case  the  application  may  be  made  to  any  judge  at 
chambers,  all  of  the  judges  being  appointed  judges  of  the  Common  Pleas  at 
Lancaster,  under  sect.  24  of  the  act.(e) 


SECTION  II 


WITHIN  WHAT  PERIOD  THE  MOTION  TO  SET  ASIDE  AN  AWARD    MUST  BE  MADE. 

I.  When  award  under  the  statute  of  William  III.'] — It  is  enacted  by 
the  9  &  10  W.  III.  c.  15,  s.  2,  that  awards  procured  by  corruption  or  undue 
means,  shall  be  adjudged  to  be  void,  and  be  set  aside,  provided  "complaint 
of  such  corruption  or  undue  practice  be  made  in  the  court  where  the  rule 
*is  made  for  submission  to  such  arbitration  or  umpirage,  before  the  r#filfi-| 
last  day  of  the  next  term  after  such  arbitration  or   umpirage  made  L  J 

and  published  to  the  parties." 

If  an  award  be  made  in  vacation,  the  motion  to  set  it  aside  must  be  made 
before  the  last  day  of  the  ensuing  term.  If  it  be  made  in  term  time,  the 
party  has  the  remaining  portion  of  that  term,  and  until  the  last  day  of  the 
following  term,  to  make  his  application.  Formerly  it  was  held  that  an 
award  made  between  the  essoign  day  of  Trinity  Term  and  the  commence- 
ment of  the  full  term,  was  to  be  held  as  made  in  Trinity  Term,  and  that  there- 
fore an  application  to  set  it  aside  made  in  Michaelmas  Term,  was  within 
the  time  limited  by  the  statute. (a)  But  since  the  recent  act  of  11  G.  IV.  1 
W.  IV.  c.  70,  s.  6,  which  directs  that  each  term  shall  commence  on  a  par- 
ticular day,  as  the  three  days  previous  to  the  first  day  of  full  term  cannot 
any  longer  be  considered  as  part  of  the  following  term,  but  as  belonging  to 
the  previous  vacation, (6)  if  an  award  be  now  made  within  them,  the  motion 
must  be  made  in  the  term  immediately  commencing. 

At  one  time  it  was  argued  that  a  party  need  not  apply  to  set  aside  the 
award  until  some  step  was  taken  to  enforce  it,  but  Lord  Mansfield  held  the 
words  of  the  statute  were  too  plain  to  allow  of  such  a  construction. (c)     At 

(d)  Cromer  v.  Churt,  15  M.  &  W.  310.  (c)  Byrne  v.  Fitzhugh,  5  Tyrw.  221 

(a)  Burt,  In  re,  5  B.  &  C.  668.  (6)  Price  v.  Hughes,  1  Dowl.  448. 

(c)  Frcamc  v.  Pinneger,  1  Cowp.  23. 
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another  time  it  was  contended  that  the  limitation  of  the  statute  only  applied 
to  cases  where  the  award  was  impeached  for  corruption  or  undue  practice, 
and  that  the  award  might  be  set  aside  at  any  time  fur  objections  manifest 
on  the  face  of  the  instrument;  but  the  courts  have  clearly  laid  it  down  that 
the  limitation  given  by  the  statute  applies  to  all  objections,  intrinsic  as  well 
as  extrinsic,  and  that  an  award,  however  defective  on  its  face,  cannot  be  set 
aside  on  any  grounds  after  the  time  allotted  by  the  act.  If,  however,  any 
attempt  be  made  to  enforce  an  award  by  attachment,  the  application  may  be 
^  -.  ^resisted  at  any  time,  however  late,  for  defects  appearing  on  the 
L         -J  face  of  the  award  itself.(r/) 

The  statute  of  William  III.(e)  provides  that  the  time  for  setting  aside  an 
award  shall  begin  to  run  after  the  award  is  made  "and  published  to  the 
'parties.'''' 

The  limited  period,  therefore,  is  not  necessarily  to  be  computed  from  the 
making  of  the  award,  but  from  the  publication  of  it  to  the  parties. 

An  award  is  ordinarily  said  to  be  published,  as  soon  as  it  has  been  exe- 
cuted by  the  arbitrator  and  announced  as  his  final  determination,  so  that  he 
no  longer  retains  any  power  of  alteration,  and  the  instrument  is  complete  as 
an  award. (/)  But  the  publishing  in  this  sense  is  not  the  publishing 
required  by  the  statute,  which  demands  a  publishing  to  the  parties.  There 
is  no  publishing  to  the  parties  until  they  have  notice  that  the  award  has 
been  made.(g')  This  notice  is  sufficient  :  and  the  time  will  run  from  the 
date  of  such  notice,  although  it  be  not  until  long  after  that  the  party 
has  intimation  of  the  contents  of  the  award,  or  is  served  with  a  copy 
of  it.(/i) 

As  in  cases  of  references  not  under  the  statute  the  courts  commence  the 
computation  of  the  period  allowed  for  setting  aside  the  award  from  the  pub- 
lication to  the  parties  by  analogy  to  the  statute, (i)  the  following  points 
decided  on  this  head  on  submissions  by  common  law  may  conveniently  be 
noticed  here.  In  a  case  in  the  Common  Pleas  it  was  laid  down  that  an 
award  was  to  be  considered  as  published  to  the  parties,  when  the  parties 
had  notice  that  it  was  ready  for  delivery  on  payment  of  the  reasonable 
charges  ;  and  that  when  the  arbitrator  gave  notice  that  the  award  was  ready, 
r*fli«~l  '3Ut  refuspd  to  deliver  it  except  on  payment  of  an  alleged  *excessive 
•J  charge,  the  court  held  that  the  award  was  not  published  until  the 
arbitrator's  charge  had  been  taxed  by  the  officer  of  the  court. (A-) 

But,  in  a  subsequent  case,  the  Court  of  Queen's  Bench  expressed  their 
dissent  from  the  above  decision,  and  held  that  an  award  was  published, 
when  the  arbitrator  gave  notice  that  the  award  was  ready  to  be  deliv- 
ered on  payment  of  his  charges,  whether  those  charges  were  reasonable 
or  not.(/) 

And  in  this  view  the  Court  of  Exchequer  concur,  on  the  ground  that  it 

(d)  Pedley  r.  Goddard,  7  T.  R.  73;  Lowndes  v.  Lowndes,  1  East,  276;  Zachary  v. 
Shepherd,  2  T.  R.  781  ;  Auriol  v.  Smith,  1  Turn.  &  R.  121  ;  Dubois  v.  Mudlycott,  Barnes, 
55;  Stephenson  v.  Browning,  Barnes,  .r>(i. 

(e)  !)  A.  Ml  W.  TIT.  c.  15.  (  f)  Brooke  v.  Mitchell,  6  IVI.  &  W.  437. 
\g)  Brooke  v.  Mitchell,  6  M.  &  W.  473;  Potter  v.  Newman,  1  Dow  I.  504. 

(//)  Hemsworth  v.  Brian,  7  M.  &  <•.  1009.  (i)  Potter  v.  Newman,  4  Dowl.  504. 

(/r)  Mussel  brook  v.  Dunkin,  9  Bing.  605. 
(/)  Macarthur  v.  Campbell,  5  15.  &  Ad.  518. 
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leads  to  less  dispute  afterwards  ;  whereas  the  rule  in  Musselbrook  v.  Dun- 
kin, (m)  would  make  the  time  for  moving  to  set  aside  the  award  depend 
upon  the  variable  time  when  the  Master  might  make  his  report  as  to  the 
reasonableness  of  the  charges. (n) 

In  a  more  recent  case  the  Court  of  Common  Pleas  seem  to  have  held  that 
an  award  was  published  by  a  notice  that  it  was  ready  for  delivery  on  pay- 
ment of  a  specified  sum  for  the  arbitrator's  charges,  although  it  was  sug- 
gested that  that  sum  was  excessive  ;  for  when  the  plaintiff  moved  to  set 
aside  the  award  which  had  been  taken  up  by  the  defendant,  and  alleged  as 
an  excuse  for  not  applying  within  the  proper  time  after  this  notice  of  the 
award  being  ready  for  delivery,  that  the  fee  demanded  by  the  arbitrator  was 
extortionate,  and  that  therefore  he  had  not  taken  up  the  award;  the  court 
expressed  a  very  decided  opinion  against  the  validity  of  the  excuse,  the 
party  not  having  applied  to  the  court  to  have  the  arbitrator's  charges  taxed, 
by  the  Master.(o) 

Whether  the  courts  have  a  discretionary  power  of  allowing  further  time 
than  the  statute  prescribes  for  the  application  may  be  doubted. 

It  is  true  that  where  one  of  the  parties  improperly  kept  the  submission, 
and  thus,  it  was  contended,  prevented  it  being  made  a  rule  of  court  within 
the  term  following  the  making  of  the  award,  and  rendered  it  impossible  for 
the  other  party  to  *apply  to  set  aside  the  award  within  the  statuta-  r*f>,q-| 
ble  time  ;  Williams,  J.,  on  a  motion  for  an  enlargement  on  these  L  -1 
grounds,  made  on  the  last  day  but  one  of  the  term,  granted  the  party  per- 
mission to  move  to  set  aside  the  award  in  the  following  term,  and  directed, 
that,  if  a  rule  nisi  should  then  be  granted,  it  should  be  dated  as  of  the  pre- 
ceding term.(/j) 

But  the  propriety  of  the  above  decision  has  been  questioned  by  Coleridge, 
J.,  on  several  occasions.  That  learned  judge  remarking,  that  the  applica- 
tion in  Perring  &  Keymer,  In  re,(y)  was  ex  parte,  under  a  somewhat'  simi- 
lar state  of  facts,  came  to  a  contrary  decision  ;  expressing  strong  doubts  of 
the  power  of  the  courts  to  antedate  the  rule,  and  saying  that  he  had  no  idea 
that  the  courts  could  dispense  with  the  provisions  of  an  Act  of  Parliament, 
though  they  might  dispense  with  their  own  rules. (r) 

On  a  more  recent  occasion,  where  a  party  on  the  last  day  but  one  of  the 
term  next  after  the  award  was  made,  asked  leave  to  be  allowed  to  move  on 
the  last  day  of  term  to  set  aside  the  award,  on  the  ground  that  the  affidavit 
on  which  the  motion  was  intended  to  be  grounded  had  not  arrived  from  the 
country,  Maule,  J.,  refused  the  motion,  saying,  that  to  allow  it  would  be  to 
repeal  the  Act.(s) 

A  subsequent  decision  in  the  Queen's  Bench  is  apparently  confirmatory 
of  the  above  ruling.  A  rule  nisi  was  obtained  on  the  last  day  but  one  of 
term  to  set  aside  an  award  under  the  statute  made  in  the  previous  vacation  ; 
the  submission  was  not  made  a  rule  till  after  the  term  had  expired  ;  on  an 
application  in  the  following  term  to  allow  the  rule  embodying  the  submis- 

(m)  9  Bing.  G05.  (n)  Brooke  v.  Mitchell,  GM.&  W. 473. 

(o)  Moore  v.  Darley,  1  C.  B.  415.  (/>)  Perring  &  Keymer,  In  re,  3  Dowl.  98. 

lq)  3  Dowl.  98. 

())  Smith  &  Blake,  In  re,  8  Dowl.  133 ;  S.C.  2  Jur.  1015  ;  Reynolds  v.  Askew,  5  Dowl. 
682. 

(s)  Evans  v.  Howell,  In  re,  4  M.  &  G.  767. 
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sion  to  be  drawn  up  as  of  the  day  on  which  the  motion  was  made,  and  to 
enlarge  the  rule  nisi  then  obtained,  and  to  allow  it  to  be  drawn  up  on  read- 
ing the  rule  founded  on  the  submission  so  drawn  up  as  prayed  for,  Erie,  J., 
refused  the  motion,  saying  that  the  statute  was  precise  in  its  terms,  and  that 
-,  as  the  motion  before  the  *submission  was  made  a  rule  could  not  be 
L  J  attended  to  by  the  court,  and  the  time  limited  by  the  statute  had 
expired,  the  party  was  precluded  from  moving  for  another  rule  to  set  the 
award  aside.  It  appeared  that  the  party  moving  had  no  copy  of  the  sub- 
mission, which  was  in  the  hands  of  the  opposite  party,  who  refused  to 
make  it  a  rule  of  court  in  time  ;  but  no  application  had  been  made  to  the 
court  to  compel  the  latter  to  produce  it  for  the  purpose  of  having  it  made  a 
rule.(f) 

Still  more  recently,  however,  the  same  learned  judge  has  drawn  an  impor- 
tant distinction.  On  the  last  day  but  one  of  the  term  next  after  the  making 
of  the  award,  a  party  obtained  a  rule  nisi  for  the  other  party  to  file  the  sub- 
mission with  the  Master,  in  order  to  its  being  made  a  rule  of  court  as  of  the 
day  on  which  the  motion  to  set  aside  the  award  should  be  drawn  up  on 
reading  such  rule.  The  parly  applying  had  good  grounds  for  supposing 
that  the  other  side,  in  whose  hands  the  submission  was,  intended  to  make  it 
a  rule  of  court,  and  it  was  only  by  an  accident  that  that  result  did  not  take 
place.  Erie,  J.,  making  the  latter  rule  absolute,  observed,  "  The  party  has, 
within  the  time  limited  by  the  statute,  applied  to  set  aside  the  award,  and 
also  to  make  the  submission  a  rule  of  court  as  of  the  same  day  on  which  the 
motion  was  to  be  made.  The  distinction  between  the  present  case  and 
those  which  have  been  cited  I  take  to  be  this  :  that  here  the  party  apply- 
ing to  set  aside  the  award  did  take  the  initiative  within  the  time  limited  by 
the  statute,  and  that  he  was  not  able  to  make  the  submission  a  rule  of  court  by 
reason  of  its  being  in  the  hands  of  the  other  party,  whereas  in  the  cases 
which  have  been  referred  to  the  motion  itself  was  made  after  the  time  lim- 
ited by  the.  statute.  If  there  had  been  no  reason  for  supposing  that  the  sub- 
mission would  have  been  made  a  rule  of  court,  so  as  to  enable  the  party  to 
move  to  set  it  aside  within  the  limited  time,l  think  a  different  answer  must 
have  been  given  to  this  motion. "(?/) 

r  -,  *In  Equity,  in  a  recent  instance,  the  Master  of  the  Rolls  in  effect 
■-  -*  extended  the  time  beyond  the  term  allowed  by  the  statute.  A 
motion  for  a  proceeding  to  carry  an  award  into  execution  was  made  on  the 
last  day  of  the  next  term  after  the  making  of  the  award.  The  order  asked 
for  was  then  resisted  by  the  counsel  for  the  opposite  party,  who  stated  in 
court  that  he  had  objections  to  make  to  the  award,  and  requested  that  an 
opportunity  might  be  given  for  making  a  regular  and  formal  application  to 
set  it  aside.  The  Master  of  the  Rolls  directed  the  original  motion  to  stand 
over  till  the  first  day  of  the  following  term,  and  gave  the  party  objecting 
liberty  then  to  dispute  the  award.  On  the  hearing,  in  the  next  term,  though 
it  was  contended  that  it  was  then  too  late  to  raise  objections  to  the  award, 
and  that  the  time  could  not  be  extended  the  Master  of  the  Rolls  allowed 
them  to  be  raised,  and  ultimately  set  the  award  aside  on  account  of  the 
irregular  conduct  of  the  arbitrator. (.r) 

(l)  T?nss  v.  TW,  If.  L.  J.,  Q.  R,  138;  S.  C.  4  D.  &  L.  G48. 

In,  Midland  Railway  Company  v.  Heming,  4  D.  &  L,  788 ;  S.  C.  11  Jur.  658. 

(x)  Ilurvcy  v.  Shcllon,  7  Bcav.  455. 
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We  have  previously  seen  that  the  reference  of  a  cause  by  agreement  out 
of  court  is  a  reference  under  the  statute,  and  not  at  common  law  ;  and 
therefore  the  motion  to  set  aside  the  award  must  without  fail  be  made  within 
the  time  given  by  the  statute. Q/) 

II.  When  award  at  common  law.~] — The  reference  of  a  cause  by  an 
order  of  a  judge,  or  an  order  of  Nisi  Prius,  or  by  a  rule  of  court,  is  not 
a  reference  under  the  statute,  but  by  the  common  law  power  of  the  court, 
and  the  statutable  limitation  of  time  does  not  necessarily  apply  :(z)  and  it 
will  be  seen  that  the  same  limit  does  not  attach  in  all  cases. 

When  a  verdict  is  taken  at  Nisi  Prius,  subject  to  a  reference,  and  the 
"cause  only,"  or  (what  is  the  same  thing)  "all  matters  in  difference  in  the 
cause,"  are  referred,  and  the  arbitrator  *is  put  merely  into  the  r>fi99-i 
place  of  the  jury,  his  award  is  looked  upon  as  a  verdict,  and  a  "-  -" 
motion  to  set  aside  the  award  must  in  ordinary  cases  be  made  within  the 
time  limited  for  a  motion  in  arrest  of  judgment  for  a  new  trial,  namely,  within 
the  first  four  days  of  term  which  occur  next  after  the  publication  of  the 
award. [a)  Hence,  if  an  award  be  made  and  published  to  the  parties  in 
vacation,  the  application  must  generally  be  made  within  the  first  four  days 
of  the  following  term  ;  if  in  the  middle  of  term,  within  the  four  succeeding 
days  of  the  same  term. 

The  rule  equally  applies  whether  the  arbitrator  has  to  decide  on  the 
question  who  is  entitled  to  a  verdict,  or  whether  he  has  only  to  ascertain 
the  amount  of  the  plaintiff's  damages,  (b)  But  it  does  not  appear  to  have 
been  of  universal  acceptance  for  any  very  long  period,  for  Littledale,  J., on 
one  occasion  remarked  that  it  did  not  exist  until  many  years  after  he  had 
been  called  to  the  bar.(c) 

If  a  verdict  be  taken,  subject  to  a  reference  not  only  of  the  cause,  but 
of  all  matters  in  difference  as  well,  then,  as  the  award  cannot  be  consid- 
ered merely  in  the  light  of  a  verdict,  since  the  reference  contemplates  the 
decision  of  matters  beyond  those  in  tbe  cause,  the  analogy,  on  which  the 
previous  rule  of  applying  within  the  first  four  days  of  term  subsequent  to 
the  award  is  founded,  fails,  and  the  courts  in  the  exercise  of  their  discretion 
have  adopted  a  different  limit,  namely,  that  fixed  by  the  statute  of  Wil- 
liam III.(</) 

It  is  true,  that  in  one  instance  of  a  reference  at  Nisi  Prius  of  a  cause  and 
all  matters  in  difference,  Lord  Tenterden,  C.  J.,  expressed  his  opinion  that 
the  application  should  properly  be  made  within  the  time  for  a  motion  for  a 
new  trial  ;  but  that  observation  was  extra-judicial  and  unnecessary  for  dis- 

(y)  Rushworth  v.  Barron,  3  Dovvl.  317  ;  Reynolds  v.  Askew,  5  Dowl.  6S2. 
(z)  Anderson  v.  Coxetcr,  1  Stra.  301  ;  Potter  v.  Newman,  4  Dowl.  504. 

(a)  Riccard  v.  Kingdon,  3D.  &  L.  773  ;  Paxton  v.  Great  Nortli  of  England  Railway 
Company,  reported  in  Riccard  v.  Kingdon,  3  D.  &  L.  773  ;  Thompson  v.  Jennings,  1U 
Moore,  110;  Borrowdale  v.  Kitchener,  3  B.&  P.  244. 

(b)  Thompson  v.  Jennings,  10  Moore,  110. 

(c)  Martin  v.  Burge,  6  N.  &  M.  201 ;  S.  C.  4  A.  &  E.  973  ;  Allcnby  v.  Proudlock,  4 
Dowl.  54. 

((/)  Allcnby  v.  Proudlock,  4  Dowl.  54 ;  Paxton  v.  Great  North  of  England  Railway 
Company,  reported  in  the  notes  to  Riccard  v.  Kingdon,  3  D.  &  L.  773 ;  Hay  ward  v.  Phil- 
lips, G  A,  &  E,  ll'J. 
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^  -,  posing  *of  the  case  before  him  ;(e)  and  Littledale,  J.,  in  a  subse- 
L  J  quent  case  refused  to  act  upon  it. (A  On  a  reference  of  a  cause 
and  all  matters  in  difference,  the  Court  of  Common  Pleas  discharged  a  rule 
for  setting  aside  an  award  on  the  ground  that  the  rule  had  been  moved  for 
after  the  first  four  days  of  term  ;  but  the  distinction  between  the  reference 
of  a  cause,  and  a  cause  and  all  matters  in  difference,  was  not  adverted  to  in 
the  argument  or  judgment. (g-)  In  like  manner,  the  Court  of  Exchequer 
in  one  instance  held  the  application  to  set  aside  an  award  made  in  the  pre- 
ceding term  on  a  reference  at  Nisi  Prius  of  a  cause  and  all  matters  in 
difference  to  be  too  late. (A)  With  respect  to  this  case,  Coleridge,  J.,  said 
that  the  report  was  so  short  that  it  was  difficult  to  say  on  what  principle  the 
decision  went,  and  that  it  seemed  probable  the  attention  of  the  court  was 
not  directed  to  the  point  in  question. (i) 

These  cases,  however,  so  far  as  they  are  really  inconsistent  with  the  rule 
adopted  from  analogy  to  the  statute,  may  be  considered  as  deliberately 
overruled,  for  that  limit  of  time  has  been  fixed  after  full  consideration  of  all 
the  decisions. 

It  is  the  submission  and  not  the  award  that  decides  the  limit,  for  where 
by  the  order  of  Nisi  Prius  all  matters  in  difference  were  referred  with  the 
cause,  the  application  to  set  aside  the  award  was  permitted  to  be  made  after 
the  four  first  days  of  term,  although  the  arbitrator  stated  in  his  award  that 
neither  party  had  any  claim  against  the  other  in  respect  of  matters  in  dif- 
ference out  of  the  cause. (&) 

As  the  award  cannot  be  considered  as  a  verdict,  when  the  cause,  though 
alone,  is  referred  at  a  stage  earlier  than  the  trial  at  Nisi  Prius  by  judge's 
order,  or  rule  of  court,  the  discretionary  limit  for  setting  aside  the  award 
in  such  cases  is  the  period  given  by  the  statute  ;  and  of  course  the  limit  is 
-,  *the  same  when  matters  beyond  the  cause  are  referred  in  addi- 
L         J  tion.(/) 

When  the  award  directs  the  verdict  for  the  plaintiff  to  stand,  subject  to 
the  opinion  of  court,  a  motion  to  enter  a  verdict  for  the  defendant  pursuant 
to  a  point  raised  on  the  award,  (whether  the  arbitrator  be  or  be  not  specially 
empowered  to  raise  questions,)  must  be  made  within  the  same  time  as  a 
motion  to  set  aside  the  award  ;  for  the  arbitrator  having  expressly  decided 
for  the  plaintiff,  the  application  is  in  fact  an  application  to  set  aside  his 
award  ;  and  both  terms  may  be  included  in  one  rule  ;  either  to  set  aside 
the  award  or  to  enter  the  verdict  according  to  the  opinion  of  the  court  on 
the  facts  found.(m) 

III.  When  further  time  allowed  on  awards  at  common  law.] — In  all 
cases  of  reference  by  common  law,  whether  the  prescribed  limit  be  that 
adopted  from  analogy  to  a  verdict,  or  that  founded  on  analogy  to  the  statute, 
the  courts  in  the  exercise  of  their  discretion  will,  on  sufficient  grounds  being 

(e)  Rawrthorn  v.  Arnold,  G  B.  &.  C.  C29. 

(/)  Martin  v.  Barge,  4  A.  &  E.  973;  S.  C.  G  N.  &  M.  901. 

(#)  I'Vn<,r  v.  Suit.. ii,  5  Dowl.  •'>!!.  (//)  Sell  v.Carter,2  Dow].  2  15. 

(t)  Allcnby  v.  Proudlock,  4  Dowl.  54.  {It)  Moore  v.  Butlin,  7  A.  &  E.  595. 

(/)  Allcnby  v.  Proudlock,  1  Dowl.  54  ;  Synge  v.  Jervoise,  8  East,  436;  Rogers  v.  Dal- 
litnore,  6  Taunt  111;  Potter  v.  Newman,  4  Dowl.  504. 

(m)  Paxton  v.  Great  North  of  England  Railway  Company,  reported  in  Riccard  v. 
Kingdon,  notes,  3  D.  &,  L.  773  ;  Anderson  v.  Fuller,  4  M.  &.  YV.  470. 
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shown  to  them,  allow  a  further  period  for  making  the  application  to  set 
aside  the  award .(n)  Thus,  where  an  award  was  made  on  a  reference  of  a 
cause  at  Nisi  Prius,  the  court,  on  a  statement  of  facts  showing  it  was  im- 
possible for  the  attorney  to  prepare  a  case  and  get  counsel's  opinion  on  the 
validity  of  the  award  within  the  four  first  days  of  term,  on  application  for 
that  purpose  made  on  the  second  day  of  term,  enlarged  the  time  for  making 
the  motion  to  a  day  later  than  the  fourth  day  of  the  term.(o) 

*In  a  late  case,  on  a  reference  by  judge's  order  of  a  cause  and  r#R9f--i 
all  matters  in  difference,  where  the  defendant,  in  whose  favour  the  L  J 
award  was,  improperly  kept  the  order  of  reference  from  the  plaintiff  and 
prevented  its  being  made  a  rule  of  court  till  too  late,  Patteson,  J.,  granted  a 
rule  giving  the  plaintifTan  additional  term  to  move  to  set  aside  the  award, 
and  directed  that  the  rule  to  set  aside  the  award,  if  granted,  should  bear  date 
on  the  day  of  the  application  for  the  enlargement.  The  motion  for  leave  to 
move  (being  made  in  Easter  Term)  asked  leave  to  move  in  Trinity  Term, 
but  the  argument  on  that  rule  not  coming  on  until  Michaelmas  Term,  it 
having  been  enlarged  by  consent,  it  was  urged  that  the  court  would  not 
make  absolute  a  rule  which  could  have  no  effect  when  granted,  as  Trinity 
Term  had  elapsed  ;  but  the  court  intimated  that  they  thought  they  had 
power  to  mould  the  rule  accordingly,  as  it  had  stood  over  by  consent;  and 
the  rule  was  ultimately  drawn  up  allowing  the  party  to  make  his  motion  to 
set  aside  the  award  in  the  Michaelmas  Term,  then  instant. [/>) 

Where  a  whole  term  had  elapsed  after  an  award  made  on  a  submission 
by  a  judge's  order,  the  court  entertained  the  motion  in  the  second  term,  and 
set  aside  the  award,  the  merits  being  clear,  and  the  counsel  having  been 
instructed  to  move  earlier,  but  having  for  some  cause  failed  to  do  so. (<?) 

Where  the  rule  to  set  aside  the  award  was  enlarged  by  consent  to  beyond 
the  limited  period,  and  then  ultimately  discharged  on  a  preliminary  techni- 
cal objection,  Patteson,  J.,  being  of  opinion  that  had  the  rule  not  been  so 
enlarged,  but  disposed  of  on  the  same  ground  within  the  first  term,  the  party 
might  within  that  term  have  moved  again,  thought  this  a  sufficient  reason 
for  allowing  a  second  application  as  soon  as  the  first  rule  was  discharged. (V) 

But  a  party  who  would  take  the  case  out  of  the  ordinary  rule  must  show 
clearly  to  the  court  why  the  application  is  *made  too  late.  Hence,  -*p9f.-i 
if  after  the  usual  period  information  be  obtained  of  facts  which  afford  L  -1 
grounds  of  impeaching  the  award,  the  rule  will  be  refused,  unless  the  party 
positively  allege  that  he  did  not  know  of  the  circumstances  on  which  he 
relies  in  time.(.s)  It  is  no  sufficient  reason  for  delay  on  the  part  of  the 
plaintiff,  that  he  failed  to  move  in  time,  as  the  defendant  has  misled  him 
by  stating  that  he,  the  defendant,  intended  to  move  to  set  the  award  aside  ;  for 
the  plaintiff  ought  not  to  have  relied  on  the  defendant  but  to  have  proceeded 
himself.(/) 

The  cases  which  have  been  previously  cited  as  showing  that  an  award  is 

(n)  Allcnby  v.  Proudlock,  4  Dowl.  54  ;  Paxton  v.  Great  North  of  England  Railway 
Company,  reported  in  the  notes  to  Riccard  v.  Kingdon,  3  D.  &  L.  773  :  Rogers  v.  Dalli- 
more,  6  Taunt.  Ill  ;  Synge  v.  Jcrvoise,  8  East,  465  ;  Henisworlh  v.  Brian,  7  31.  &,  G. 
1009  ;  VVorrall  v.  Deane,  2  Dowl.  261. 

(o)  Bennett  v.  Skardon,  5  M.  &  R,  10. 

(/))  Bottomlev  v.  Buckley,  4  D.  &.  L.  157.  (q)  Rogers  v.  Dallimore,  6  Taunt.  111. 

(/)  Sherry  v.  Oke,  3  Dowl.  349.  (s)  Reynolds  v.  Askew,  5  Dowl.  682. 

(0  Emet  v.  Ogden,  7  Bing.  258. 
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to  be  considered  as  published  to  the  parties,  although  ii  can  only  be  had  on 
payment  to  the  arbitrator  of  an  extortionate  fee,  prove  also,  that  the  fact  of 
the  party  on  that  ground  having  delayed  to  take  up  the  award,  and  so  re- 
maining ignorant  of  its  contents,  is  an  insufficient  excuse  for  not  applying  to 
set  aside  the  award  in  time.  If,  however,  the  party  had  had  the  arbitrator's 
charges  taxed,  and  had  demanded  the  award,  tendering  the  sum  found  rea- 
sonable by  the  Master,  the  court  perhaps  would  have  granted  some  indul- 
gence if  the  arbitrator's  continued  refusal  to  deliver  the  award  had  obstruct- 
ed the  party's  moving  in  due  course. (m) 

Where  an  arbitrator  makes  an  award  after  one  of  the  parties  becomes 
insolvent,  and  the  assignee  is  not  appointed  until  two  terms  have  expired, 
the  court,  it  seems,  will  not  hear  him,  although  he  moves  to  set  aside  the 
awardjmmediately  on  his  appointment. (.r)  So  the  circumstance  that  a  fiat 
in  bankruptcy  has  issued  against  the  plaintiff  is  no  reason  for  extending  the 
time.(y) 


[*627]  *SECTION  III. 


FOR    WHAT    CAUSES    AN    AWARD    MAY    BE    SET    ASIDE    ON    3IOTION. 

I.  Where  the  conduct  of  the  arbitrator  corrupt  or  irregular.'] — We  may 
remark  as  a  general  rule  that  every  ground  of  relief  in  equity  against  an 
award  is  equally  open  in  the  courts  of  common  law  on  motion  in  a  sum- 
mary way  to  set  the  award  aside. (a) 

In  every  court  of  law  or  equity  the  award  will  be  set  aside  on  motion,  if 
it  be  proved  that  the  arbitrator  is  corrupt  or  partial, (b)  or  that  he  is  secretly 
interested  in  the  subject  referred. (c) 

There  may  be  ample  misconduct  in  a  legal  sense  to  make  the  court  set 
aside  an  award,  even  where  there  is  no  ground  for  imputing  the  slightest 
improper  motives  to  the  arbitrator. (d)  Thus  the  award  will  be  set  aside, 
if  the  arbitrator  refuse  to  postpone  a  meeting  for  the  purpose  of  allowing 
a  party  time  to  get  counsel  on  his  part,  where  the  other  side  unexpectedly 
appears  by  counsel  ;(e)  so  if  he  receive  affidavits  instead  of  viva  voce  evi- 
dence, when  he  is  directed  to  examine  the  witnesses  on  oath  ;(/)  but  not  if 
he  omit  to  swear  the  witnesses,  and  the  party  at  the  meeting  do  not  request 
him  to  administer  the  oath,  or  after  objecting,  subsequently  acquiesce  in  the 
mode  of  examination. (g\ 

(m)  Macarthur  v.  Campbell,  5  B.  &  Ad.  518;  Moore  v.  barley,!  C.  B.  445;  Mus- 
Blebrook,  v.  Dunkin,  !t  giog.  005.  (x)  Hobbs  v.  Fcrrars,  8  Dovvl.  779. 

(;/)  Ihnisworlb  v.  Brian,  7  M.  &  G.  1000. 

(a)  Ii.  v.  Wheeler,  :t  Burr.  1:257;  Lingood  v.  Eadc,  2  Atk.  501. 

(b)  Tittensou  v.  Peat,  :i  Atk.  529;  Morgan  v.  Mather,  2  VYs.  Jr.  |5. 

{(■)  Earle  v.  Stocker,  2  Vern.  251.  (</)  Phippa  v.  Ingram,  ■'}  Dowl.  6G9. 

(e)  Wbatley  v.  Morland,  2  Dowl.  249.     See  P.  2,  ch.  4,  s.  1,  d.  2,  p.  1GS. 
(/)  Banki  v.  Banks,  1  Gale,  40. 
{g,  Ridoat  v.  Pye,  1  15.  &  P.  91.    Sec  P.  2,  ch.  4,  s.  1,  d.  5,  p.  176. 
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The  award  may  be  impeached  if  the  arbitrator  make  his  award  without 
having  heard  all  the  evidence, (A)  or  having  'allowed  the  party  rea-  r*p9H-i 
sonable  opportunity  of  proving  his  whole  case. (a*)  So,  also,  if  con-  L  •  J 
trary  to  the  principles  of  natural  justice  he  examine  a  witness  or  a  party 
privately  or  in  the  absence  of  his  opponent ;  unless  the  irregularity  be  sub- 
sequently waived  by  the  parties. (k) 

If  the  arbitrator  proceed  ex  parte  without  sufficient  cause,  or  without 
giving  the  party  absenting  himself  clear  notice  of  his  intention  so  to  pro. 
ceed,  the  award  will  be  avoided. (/)  So,  likewise,  if  he  refuse  to  hear  evi- 
dence on  a  claim  within  scope  of  the  reference,  on  a  mistaken  supposition 
that  it  is  not  within  it  ;(m)  but  not  if  he  erroneously  reject  admissible  or 
receive  inadmissible  evidence. (a)  His  refusing  to  hear  additional  evidence 
tendered,  when  the  whole  case  is  referred  back  to  him  by  the  court,  is 
fatal, (0)  but  not  so,  when  the  award  is  sent  back  with  a  view  to  a  particular 
amendment  only  being  made.(/n 

When  there  are  several  arbitrators,  if  one  of  them  take  counsel's  opinion 
on  an  incorrect  statement  of  the  facts,  and  knowingly  act  upon  it,  the  award 
will  be  set  aside,  but  not  if  he  take  an  opinion  on  a  case  truly  drawn  up.(|jr) 
So  if  one  delegate  his  authority  of  deciding  a  point  of  law  to  another  abso- 
lutely, (r)  but  not  if  he  merely  give  up  his  own  opinion  to  the  other. (s) 
Even  when  the  submission  provides,  that  an  award  made  by  any  two  out 
of  the  three  arbitrators  shall  be  valid,  if  two  of  them  hold  meetings  alone, 
without  notice  to  the  third,  the  award  may  be  impeached  ;  but  not  if  after 
notice  the  latter  stay  away;(£)  so  it  will  be  bad  if  the  two  *exclude  . 

the  third  from  the  meetings  by  force  or  fraud,  or  make  an  award  L  -J 
without  first  taking  his  opinion. (w) 

An  umpirage,  or  award  of  an  umpire,  may  be  set  aside,  if  the  two  arbi- 
trators appoint  the  former  by  lot  and  not  by  choice, (a?)  unless  the  parties 
have  consented  to  that  mode  of  appointment,  or  after  knowledge  of  it  have 
waived  any  objection. (y)  So  also,  if  the  umpire  make  his  award,  refusing 
to  rehear  the  evidence,  his  decision  will  be  set  aside  ;  but  the  award  will 
be  sustained,  if  the  parties,  by  the  submission,  or  by  their  conduct,  have 
agreed  to  relieve  him  from  the  duty  of  re-examining  the  witnesses. (2) 

II.  When  the  award  a  mistaken  decision  in  law  or  fact.'] — An  award, 
good  on  its  face,  cannot  be  set  aside  for  an  erroneous  judgment  of  the  arbi- 

(h)  Pliipps  v.  Ingram,  3  Dowl.  66!). 

(i)  Pepper  v.  Gorham,  4  Moore,  148.     See  P.  2,  ch.  4,  s.  1,  d.  6,  p.  178. 
Ik)  Dobson  v.  Groves,  6  Q.  B.  637 ;  Harvey  v.  Shelton,  7  Beav.  455.     See  P.  2,  ch.  4, 
s.  1,  tld.  9,  10,  pp.  185,  189. 

(Z)  Gladwin  v.  Chilcote,  9  Dowl.  550.    See  P.  2,  ch.  4,  s.  1,  d.  11,  p.  191. 

(m)  Samuel  v.  Cooper,  2  A.  &  E.  752. 

(n)  H agger  v.  Baker,  14  M.  &  W.  9.     See  P.  2,  ch.  4,  s.  1,  d.  12,  p.  193. 

(0)  Nickalls  v.  Warren,  6  Q.  B.  615. 

(p)  Howett  v.  Clements,  1  C.  B.  128.     See  P.  2,  ch.  4,  s.  1,  d.  16,  p.  198. 

(q)  Flare,  In  re,  6  Bing.  N.  C.  158.     See  P.  2,  ch.  4,  s.  2,  d.  3,  p.  204. 

(r)  Little  v.  Newton,  9  Dowl.  437. 

(s)  Eardley  v.  Steer,  4  Dowl.  423.     See  P.  2,  ch.  4,  s.  3,  d.  1,  p.  208. 

(t)   Dulling  v.  Matchett,  Willes,  215. 

(«)  Templeman  &  Reed,  In  re,  9  Dowl.  962.     See  P.  2,  ch.  4,  s.  3,  d.  3,  p.  211. 

(x)  Cassell,  In  re,  9  B.  &.  C.  624. 

(y)  Tunno '&.  Bird,  In  re,  5  B.  &.'  Ad.  488.     See  P.  2,  ch.  4,  s.  4,  d.  3,  p.  220. 

(z)  Salkeld  &  Slater,  In  re,  12  A.  &  E.  767.    Sec  P.  2,  ch.  4,  s.  4,  d.  5,  p.  230. 
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trator  on  a  question  of  law;  nor  will  the  court  review  his  decision  as  to  the 
facts,  or  allow  the  merits  of  the  case  to  be  gone  into:(a)  although  in  very 
early  times  the  Court  of  Chancery  took  upon  itself  to  examine  the  pro- 
priety of  the  arbitrator's  decision  as  to  the  amount  of  damages  and  set  aside 
the  award  where  the  damages  awarded  were  deemed  excessive. (6) 

The  court  will  not  set  aside  an  award,  on  a  suggestion  that  the  arbitrator 
has  allowed  in  account  premiums  of  insurance  on  an  illegal  voyage  to  a 
hostile  port,  the  legality  of  the  ground  of  the  insurance  being  for  the  con- 
sideration of  the  arbitrator. (c) 

When  the  arbitrator  has  made  a  mere  mistake  in  the  computation  of  the 
r#fioA-i  amount  awarded,  intending  to  give  a  different  *sum  than  that  set 
L  -'  down  in  the  award,  the  present  inclination  of  the  courts  of  law  is 
to  hold  that  the  award  cannot  on  that  account  be  set  aside.  The  question 
how  far  an  award  is  impeachable  for  a  mistake,  either  apparent  on  the  face 
of  the  instrument  or  not,  whether  made  out  by  extrinsic  statements  of  the 
arbitrator,  or  raised  purposely  in  his  award  for  the  opinion  of  the  courts, 
has  been  already  discussed  at  length. (</) 

There  do  not  seem  to  have  been  any  recent  decisions  in  equity  respecting 
the  effect  of  a  mistake  on  the  award,  so  as  to  enable  one  to  pronounce,  how 
far  the  modern  decisions  of  the  common  law  courts  on  this  head  will  meet 
with  the  sanction  and  adoption  of  the  equity  judges. 

It  is,  however,  desirable  that  an  uniformity  of  practice  and  principle 
should  prevail  in  all  the  courts  on  subjects,  which  in  every  court  are  to  be 
decided  on  equitable  grounds,  and  not  on  any  technical  rules  of  legal  con- 
struction. 

III.  When  the  award  is  a  nullify .] — If  the  award  be  altogether  void, 
and  can  be  considered  a  nullity,  and  nothing  can  be  done  upon  it  but  by 
suit,  as  where  the  arbitrator's  authority  has  been  revoked,  the  court  will  not 
usually  interfere  to  set  it  aside,  because  any  suit  brought  to  enforce  it  must 
fail.  But  there  is  an  exception,  where  something  may  be  done  under  the 
award,  which  renders  the  interference  of  the  court  necessary;  for  instance, 
when  the  award  orders  a  verdict  to  be  entered,  the  court  will  set  it  aside, 
though  the  submission  had  been  revoked  ;  since  if  the  award  be  allowed 
to  stand,  the  party  would  be  entitled  to  judgment,  and  might  issue  execu- 
tion.^) 

An  award  made  after  the  time  for  making  it  has  expired,  will  often  be 
r*fi*}i~l  set  as'c'e»(/)  unless  the  conduct  of  the  parties  *have  amounted  to 
L  -'an  enlargement  of  the  period  ;(«•)  so  also,  as  just  noticed,  will  an 
award  made  after  the  submission  has  been  revoked,  either  by  the  will  of 
the  party,  or  by  his  death. (A) 

(a)  Lancaster  v.  Hcmington,  4  A.  &  E.  345.     See  P.  2,  eh.  5,  s.  8,  d.  I,  p.  295. 

{b)  Cooper  v.  ,  3  Rep.  in  Chanc.  42,  76,  A.  D.  1672;  S.  C.  2  Vern.  251 ;  1  Eq.  Cas. 

Ab.  49 ;  Younge  v.  Cooke,  3  Rep.  in  Chanc  45.  82 ;  Brown  v.  Drown,  1  Vcrn.  157,  A.  D. 
1683. 

(c)  Wohlcnbcrjr  v.  Lagemari,  6  Taunt.  250. 

(d)  Phillips  v.  Evans,  12  M.  &  W.  309.    See  P.  2,  oh.  5,  s.  8,  p.  295. 

(e)  Doe  d.  Turnbull  v.  Brown,  5  B.  &  C.  384;  Hobbs  v.  Fcrrars,  8  Dowl.  779  ;  Wor- 
rall  v.  Deane,2  Dowl.  263* 

(/)  Sw'mford  &  Horn,  In  re.  6  M.  &  S.  226.     Sec  P.  2,  ch.  3,  s.  1,  d.  2,  p.  132. 
(n,   Hallett  v.  Iliillei.t,  7  l)..wl.  3*9.     See  P.  2,  eh.  3,  s.  2,  d.  2,  p.  141. 
'In  <  lapham  v.  Ilighain,  1  Bing.  87  ;  Potts  v.  Ward,  1  Marsh.  366.     Sec  P.  2,  Ch.  3,  s. 
8,d.8,  p.  162. 
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The  want  of  a  proper  stamp  is  no  ground  for  setting  aside  an  award, 
when  no  steps  have  been  taken  to  enforce  it.(i) 

Nor  can  it  be  attacked  for  the  want  of  a  recital  to  show  that  the  arbitra- 
tor has  jurisdiction, (A-)  or  for  a  false  recital. (A 

IV.  When  the  award  is  not  final.'] — When  the  award  is  not  final,  it  will 
be  set  aside.  If,  without  special  power,  the  arbitrator  make  two  awards, 
each  deciding  part  of  the  matters  referred,  and  not  one  entire  award  on  all 
together,  both  may  be  set  aside,  for  there  is  no  one  final  award  on  all  the 
subjects. (m)  So  also  if  the  award  fail  to  decide  on  all  the  matters  referred 
for  determination, (n)  whether  the  omission  appear  on  the  face  of  the  award, 
or  be  shown  to  the  court  by  affidavit  ;  but  it  will  not  be  set  aside,  if  the  ques- 
tion undecided  were  not  notified  to  the  arbitrator  as  a  matter  in  difference, 
or  the  parties  showed  by  their  conduct  that  they  did  not  mean  him  to  decide 
it.(o)  So  it  will  be  avoided,  if  it  reserve  a  point  for  the  future  decision  of 
the  arbitrator,  or  delegate  the  determination  of  it  to  another ;(/))  but  no 
objection  attaches  to  delegating  to  the  Master  the  taxing  of  costs,  or  appoint- 
ing a  stranger  to  perform  a  mere  ministerial  duiy.(q) 

It  will  not  be  set  aside  as  not  being  final,  if  it  dispose  of  *a  cause  r*rr,9-i 
referred  merely  by  directing  a    nonsuit  ;(/•)   or  when    it   ought,  for  L  -I 

the  purposes  of  costs,  to  show  in  whose  favour  the  cause  is  decided,  if  it 
award  merely  that  the  proceedings  in  the  cause  are  to  cease  ;(s)  or  if  it  fail 
to  decide  every  issue  joined  in  the  cause. (/)  But  a  party  in  whose  favour 
a  mistake  is  made  cannot  avail  himself  of  it  to  set  aside  the  award.  Thus 
a  defendant  cannot  urge  that  the  arbitrator  has  improperly  divided  a  plea  of 
set-off,  awarding  part  of  the  issue  raised  on  that  plea  in  his  favour,  and  part 
for  the  plaintiff;  whereas  the  whole  issue  ought  to  have  been  found  for  the 
latter. (t/) 

The  award  will  be  set  aside  in  the  Court  of  Queen's  Bench,  (but  not  in 
the  Exchequer,)  if  it  decide  a  cause  only  by  an  unauthorized  direction  that 
a  verdict  should  be  entered. [x\  If  it  omit  to  award  damages  on  the  issues 
found  for  the  plaintiff (y\  it  may  be  impeached,  but  not  if  there  be  an  issue 
found  for  the  defendant  on  a  plea  covering  the  whole  cause  of  action. (2) 
It  may  be  assailed  for  omitting  to  assess  damages  on  a  new  assignment,  on 
which  the  plaintiff  has  signed  judgment  for  want  of  a  plea  ;(«)  and  proba- 
bly in  many  cases  for  not  assessing  contingent  damages  on  a  demurrer. (b) 

(i)  Preston  v.  Eastwood,  7  T.  R.  95. 

(k)  (ieorsre  v.  Lousley,  8  East,  12.     Se<5  P.  2,  ch.  5,  s.  2,  p.  245. 
(Z)  Trew  v.  Burton,  1  C.  &  M.  533.     Sec  P.  2,  ch.  5,  e.  2,  p.  245. 
(m)  Winter  v.  Munton,  2  Moore,  7:23.     See  P.  2,  ch.  5,  s.  3,  p.  249. 
(n)  Samuel  v.  Cooper,  2  A.  &  E.  752.     See  P.  2,  ch.  5,  s.  4,  d.  1,  p.  250. 
(0)  Rees  v.  Waters,  16  M.  &  W.  263.     See  P.  2,  ch.  5,  s.  4,  d.  1,  p.  251. 
(p)  Tandy  v.  Tandy,  9  Dowl.  1044. 

(7)  Ptdley  v.  Goddard,  7  T.  R.  73.     See  P.  2,  ch.  5,  s.  4,  dd.  10,  11,  pp.271.  274. 
(r)  Wildv.  Holt,  9  M.  &  W.  161. 

is)  Hunt  v.  Hunt,  5  Dowl.  442.    See  P.  2,  ch.  6,  s.  2,  d.  1,  p.  339. 
CO  Kilburn  v.  Kilburn,  13  M.  &  W.  671.     See  P.  2,  ch.  6,  s.  2,  dd.  3,  4,  pp.  342,  343. 
(u)  Moore  v.  Butlin,  7  A.  &  E.  595. 

(x)  Hawkyard  v.  Stocks,  2  D.  &  L.  936;  Cock  v.  Gent.  13  M.  &  W.  364.  See  P.  2, 
ch.  6,  s.  3,  d.  3,  p.  354. 

(;/)  Wood  v.  Duncan,  7  Dowl.  91. 

(z)  Warwick  v.  Cox,  1  D.  k  L.  986.     See  P.  2,  ch.  6,  s.  4,  p.  355. 

(a)  Wykes  v.  Shipton,  8  A.  &  E.  246.  (6)  Cooper  v.  Langdon.  9  M.  &  W.  60. 
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When  fill  matters  in  difference,  as  well  as  the  cause,  are  referred,  and 
the  arbitrator  finds  for  the  defendant  on  the  general  issue  in  debt,  the  award 
may  be  set  aside  for  failing  further  to  ascertain  the  amount  of  the  defend- 
ant's set-off.(c)  Deciding  a  cause  by  an  unwarranted  direction  that  a  judg- 
ment be  entered,  is  a  sufficient  ground  of  motion  ;  but  not  if  the  award  also 
-.  show  by  other  provisions  how  the  cause  has  *been  determined.^/) 
L  -■  If  the  arbitrator,  when  empowered,  neglect,  although  requested,  to 
decide  a  question  raised  by  the  pleadings  as  to  the  plaintiff's  right  to  judg- 
ment non  obstante  veredicto,  the  award  will  probably  be  set  aside. (e) 

When  the  arbitrator  is  bound  to  award  some  costs,  and  gives  none,  or  to 
ascertain  their  amount,  and  fails  to  do  so,  a  motion  may  be  made  to  impeach 
his  decision. (/)  On  a  general  reference,  when  the  costs  of  the  cause  abide 
the  event  of  the  award  as  to  the  cause,  it  will  be  a  eood  ground  of  motion, 
that  the  arbitrator  has  awarded  one  gross  sum  in  respect  of  the  cause  and 
all  other  matters  together,  since  it  cannot  be  seen  for  whom  the  cause  is 
decided  ;(g)  or  if  the  cause  be  determined  for  the  plaintiff,  since  it  cannot 
be  said  what  amount  of  damages  he  has  recovered  in  the  action,  so  as  to 
give  information  on  what  scale  his  costs  are  to  be  taxed. (A)  But  if  no  injury 
can  result  to  the  defendant  from  the  omission  to  separate  the  damages,  the 
defendant  will  not  be  allowed  to  impeach  the  award  for  this  defect. (i) 

If  an  award  respecting  partnership  matters  be  not  final,  for  want  of  pro- 
viding for  the  case  of  a  deficiency  of  assets,  and  there  be  a  deficiency  in 
fact  shown  to  the  court,  it  will  be  set  aside. (A-) 

V.  When  the  award  is  uncertain."] — When  the  award  is  uncertain  it 
may  be  set  aside.  Thus,  if  it  be  doubtful  whether  the  award  has  decided 
the  questions  referred, (/)  or  how  it  has  determined  them  ;(m)  so,  when  it 
leaves  a  disputed  amount  of  money,  other  than  costs,  unascertained  ;(n) 
r*Ridl  *so  wnen  lt  ^oes  not  specify  which  of  two  persons  is  to  do  a  certain 
L  -J  act  ;(o)  or,  when  empowered  to  give  general  directions  what  shall 
be  done,  the  arbitrator  fails  to  prescribe  them  with  sufficient  particularity. fj}) 

On  a  reference  by  an  executor,  an  award  ascertaining  a  balance  due  from 
the  testator,  and  ordering  the  executor  to  pay  the  amount  "out  of  the 
assets,"  will  not  be  set  aside  as  uncertain  for  omitting  to  ascertain  whether 
there  are  assets. (q) 

When  the  award  is  substantially  inconsistent  and  repugnant,  it  will  be 
set  aside. (r) 

(r)  Maloney  v.  Stockley,  2  Dowl.  N.  S.  122.     See  P.  2,  ch.  6,  s.  4,  p.  361. 

(e/)  Doe  d.  Body  v.  Cox,  4  D.  &  L.  75.     See  P.  2,  ch.  G,  s.  5,  d.  1,  p.  362. 

(e)  Allen  v.  Lowe,  4  Q.  B.  66 ;  See  P.  2,  ch.  6,  s.  5,  d.  2,  p.  363. 

(/)  Morgan  v.  Smith,  1  Dowl.  N.  S.  617.     Sec  P.  2,  ch.  7,  s.  1,  d.3,  p.  373. 

(ii)  Crosbie  v.  Holmes,  3  D.  &  L.  566. 

(/i)  Lund  v.  Hudson,  1  D.  &  L.  236.     See  P.  2,  ch.  7,  s.  2,  d.  2,  p.  381. 

(i)  Taylor  v.  Shuttleworth,  6  Bing.  N.  C.  277. 

(&)  Routh  v.  Peach,  2  Anst.  519  ;  S.  C.  3  Anst,  637. 

(\)  Tribe  &  (Jpperton,  In  re,  3  A.  &  E.  295. 

(»i)  Mortin  v.  Burge,  1  A.  &  E.  U73.     See  P.  2,  ch.  5,  s.  5,  d.  li,  p.  277. 

(n)  Marshall  &  Dresser,  In  re,  3  Q.  B.  878.     Sec  P.  2,  ch.  5,  s.  5,  dd.  2, 3,  pp.  279,  281. 

(o)  Lawrence  v.  Hodgson,  I  V.  &  J.  16.    See  P.  2,  ch.  5,  s.  5,  d.  5,  p.  287. 

(/>)  Stonchcwcr  v.  Farrw,  6  <i.  B.  730.     Sec  P.  2,  ch.  8,  s.  2,  d.  3,  p.  418. 

(q)  Love  v.  Honey  bourne,  1  D.  &  R.  814. 

(r)  Ames  v.  Mil  ward,  8  Taunt.  637.     Sec  P.  2,  ch.  5,  s.  7,  p.  291. 
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VI.  When  the  arbitrator  has  exceeded  his  authority. ~] — That  the  arbitrator 
has  exceeded  his  authority  is  a  good  ground  of  motion.  Thus  if  he  award 
on  matters  not  submitted  to  him,(s)  or  award  as  to  costs  without  authority, (t) 
or  improperly  direct  costs  to  be  taxed  as  between  attorney  and  client, (ii\  the 
award  is  open  to  objection  ;  so  if  without  power  to  say  what  shall  be  done 
by  the  parties,  he  give  unwarranted  directions  as  to  the  replacement  of  some 
fixtures  \{x\  or  if  instead  of  deciding  whether  a  title  to  an  estate  be  good, 
he  award  that  the  part}'  shall  take  it  with  all  faults  on  receiving  an  indem- 
nity ;(y\  so  if  he  attempt  to  regulate  the  payment  of  sums  to  come 
due  in  future,  the  submission  being  confined  to  present  differences  ;(z) 
so  also  if  he  award  all  the  partnership  stock  and  effects  to  one  partner, 
when  the  submission  contemplated  a  division  between  *the  two  ;(o)  r.-rQr-| 
so  if  of  his  own  authority  he  appoint  a  receiver  to  collect  and  apply  L 
money  of  a  firm  pursuant  to  the  award  :(/>)  so  likewise  if  he  direct  a  party 
to  do  an  act  which  would  be  a  trespass  on  the  property  of  another,  or  an 
act  of  waste  for  which  he  would  be  liable  to  his  landlord. (e) 

The  excess  will  not  in  all  cases  form  a  ground  of  setting  aside  an  award. 
Thus,  where  a  party  who  had  claimed  compensation  under  the  Lands 
Clauses  Consolidation  Act  for  his  reversionary  interest  in  some  land  required 
by  a  railway  company,  and  who  had  demanded  that  the  amount  should  be 
settled  by  arbitration,  afterwards  objected  to  the  award,  that  the  award 
assumed  him  to  be  in  possession,  and  gave  him  a  compensation  for  the 
immediate  possession  of  the  land,  which  was  an  excess  of  authority  on  the 
part  of  the  umpire;  the  court  said  the  answer  to  the  objection  was,  that 
such  assumption,  if  actually  made,  was  in  his  favour  and  to  his  advantage, 
and  was  therefore  no  matter  of  complaint  for  him.(u') 

VII.  Where  party  or  witness  in  fault,  or  new  matter  discovered.'] — If 
either  party  be  guilty  of  fraudulent  concealment  of  matters  which  he  ought 
to  have  disclosed,  or  if  he  wilfully  mislead  or  deceive  the  arbitrator,  the 
award  may  be  set  aside. (e) 

How  far,  when  there  has  been  no  fraud  or  concealment,  the  mere  disco- 
very of  new  material  matter  will  be  a  ground  for  setting  aside  the  award, 
does  not  seem  clear.  According  to  the  opinion  of  an  Irish  court  of  equity, 
if  a  claim  within  the  scope  of  the  reference  have  been  accidentally  omitted 
*to  be  brought  forward,  relief  may  be  had  in  equity. (/)  In  the  r*Rqfi-i 
English  court  of  Exchequer,  however,  it  was  considered  as  very  L 
doubtful  whether  the  fact  that  a  material  part  of  his  case  was  not  known 

(s)  Tandy  v.  Tandy,  9  Dowl.  1044;  Warren  v.  Green,  Ca.  temp.  Finch,  141;  Morgan 
v.  Mather,  2  Ves.  jr.  15.     See  P.  2,  ch.  5,  s.  9,  p.  316. 

(t)  Boodle  v.  Davies,  3  A.  &  E.200.     See  P.  2,  ch.  7,  s.  1,  dd.  1,  3,  pp.  370.  373. 

(u)  Seckham  v.  Babb,  8  Dowl.  1 67.     See  P.  2,  ch.  7,  s.  1,  d.  3,  p.  375. 

Or)  Price  v.  Popkin,  10  A.  &  E.  139. 

(y)  Ross  v.  Boards,  8  A.  &  E.  290.     See  P.  2,  ch.  8,  s.  1 ,  dd.  1.  5,  pp.  395.  408. 

(z)  Morphett,  I«i  re,  2  D.  &  L.  967.     See  P.  2,  ch.  8,  s.  1,  d.  2,  p.  400. 

(a)  Wood  v.  Wilson,  2  C.  M.  &  R.  241.     See  P.  2,  ch.  8,  s.  1,  d.  4,  p.  406. 

(b)  Mackay,  In  re,  2  A.  &,  E.  356.     See  P.  2.  ch.  8,  s.  4,  d.  2,  p.  428. 

(c)  Turner  v.  Swainson,  1  M.  &  W.  572.     See  p.  2,  ch.  8,  s.  4,  d.  3,  p.  429. 

{d)  Bradshaw&  East  &  West  India  Docks  and  Birmingham  Junction  Railway  Comp., 
In  re,  Q.  B.  June  2,  1848.     Sec  the  facts  of  the  case,  P.  2,  ch.  5,  s.  10,  p.  335. 

(e)  South  Sea  Company  v.  Bumstead,  2  Eq.Cas.  Ab.  80;  Mitchell  v.  Harris,  2  Ves.  Jr. 
129,  a. ;  Metcalfe  v.  Ives,  1  Atk.  63  ;  Gartside  v.  Gartside,  3  Anst.  735. 

(/)  Brophy  v.  Holmes,  2  Molloy,  1. 
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to  a  plaintiff  in  a  suit  till  after  the  award  was  made,  would  be  sufficient  to 
let  in  further  inquiry. (g) 

On  one  occasion,  Lord  Hardwicke,  C,  said,  "  I  will  not  say  that  in  no  case 
whatever  new  matter  discovered  after  the  award  will  not  affect  it.  But  I 
do  not  know  any  case  where  it  has  been  allowed.  An  award  differs  from  a 
decree  in  this  respect.  A  decree  is  compulsory  ;  the  parties  cannot  bring 
on  their  cause  or  delay  it  before  the  court.  But  an  award  is  the  judo-ment 
of  judges  of  the  parties'  own  choosing,  and  they  need  not  submit  until 
fully  approved  of  the  merits  of  their  case,  and  if  they  do,  it  is  their  own 
fault.  But  justice  in  courts  must  be  done  in  its  course,  and  neither  party 
can  prevent  it.  It  seems,  therefore,  of  dangerous  consequence  to  say,  that 
new  matter  discovered  will  affect  an  award,  as  it  will  do  a  decree  upon  a 
bill  of  review. "(A) 

In  another  case,  it  is  laid  down  by  a  court  of  common  law,  that  it  is  not 
a  sufficient  ground  for  setting  aside  an  award  to  allege  merely  that  new 
evidence  has  been  discovered  since  the  award  has  been  made.  The  affida- 
vit must  show  what  it  is,  that  there  is  some  surprise,  and  that  it  is  such 
evidence  as  a  reasonable  diligence  could  not  have  obtained. (i) 

The  Court  of  Common  Pleas  refused  to  set  aside  an  award,  on  the 
ground  that  the  parlies  had  been  examined  by  consent,  and  that  subsequent 
to  the  award  the  plaintiff  had  discovered  that  the  defendant  was  a  convicted 
felon,  then  incompetent  as  a  witness.  The  court  laid  some  stress  on  the 
fact  that  the  arbitrator  stated  that  his  judgment  was  founded  wholly  inde- 
pendently of  the  defendant's  testimony. (A:) 

r*Ro7-i  *A°  award  will  not  be  set  aside  on  the  ground  of  married  women 
L  J  or  infants  being  parties  to  the  submission,  if  the  party  objecting 
were  aware  of  their  condition,  when  he  entered  into  the  reference  ;(/)  nor 
will  it  be  set  aside  because  an  infant  is  ordered  to  pay  the  costs. (m) 

After  an  extent  in  aid  issued  against  the  defendant,  the  prosecutor  and 
the  latter  referred  the  question  of  the  debt.  Pending  the  reference,  the 
defendant,  who  had  inserted  the  debt  in  his  schedule,  was  discharged  by 
the  Insolvent  Debtor's  Act,  1  G.  IV.,  c.  119.  The  crown  being  no  party 
to  the  reference,  it  was  held  that  the  defendant  was  discharged  by  his 
insolvency,  and  the  award  subsequently  made  was  set  aside. (/?) 

On  one  occasion  the  court  refused  a  motion  to  set  aside  an  award,  on  the 
allegation  that  a  witness  had  wilfully  and  corruptly  given  false  evidence 
before  the  arbitrator,  saying  that  proceedings  might  be  taken  against  the 
witness  for  perjury,  and  that  it  would  be  setting  a  mischievous  example  to 
interfere  at  that  lime.(o) 

When  in  the  third  term  after  the  award  was  made  the  plaintiff  moved  to 
set  it  aside,  on  an  affidavit  of  a  witness,  who  stated,  that  before  the  arbitra- 
tor he   had   sworn  that  he  had  supplied  certain  goods  to  the  defendant, 

(e)  Garlsidc  v.  Oartside,  3  Anst.  735. 

(/<)  Ld.  Montgomery  v.  Buckley,  Joddrcll's  MSS.,  cited  in  Hcining  v.  Svvinnerton,  I 
Coop.  C.  C.  418,  note. 

(i)  Eardley  v.  Otley,  2  Chill.  42;  Reynolds  v.  Askew,  5  Dowl.  682. 

(k)  Smith  v.  Sainabury,  !•  Bing,  31. 

(Z)  Warner,  In  re,  2  D.  &  L.  148;  VVrifflitson  v.  Bywater,  3  IYI.  &  W.  190  ;  Jones  v. 
Powell.  G  Dowl  4^3.  (in)  Proudfbot  v.  Poilc,  3  D.  &  L.  524. 

(n)  R.  v.  Bingham,  2  Tyrw.  46. 

(o)  Scales  v.  East  London  Waterworks,  1  Hodges,  91. 
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whereas,  in  fact,  by  arrangement  between  them,  they  had  not  been  deli- 
vered ;  and  the  plaintiff  also  swore  that  he  had  only  in  that  term  received 
information  of  the  circumstance  ;  the  court  refused  the  application,  partly 
on  account  of  the  delay,  but  also  on  the  ground  that  the  witness  might  have 
been  cross-examined  before  the  arbitrator,  and  that  to  allow  such  an  affida- 
vit to  be  sufficient  would  open  the  door  to  innumerable  frauds. (/)) 

VIII.  When  the  award  is  under  the  statute  of  William  *the  . 

Third.'] — In  considering  what  may  be  the  grounds  of  a  motion  to  L  -■ 
set  aside  an  award,  a  distinction  may  be  noticed  between  awards  pursuant 
to  submissions  made  rules  of  court  by  the  inherent  jurisdiction  of  the 
courts,  and  those  on  submissions  of  which  the  courts  take  cognizance  by 
virtue  only  of  the  statute  of  William  IH.(</) 

In  an  old  case  it  is  laid  down  that  under  that  statute  nothing  is  a  ground 
for  impeaching  the  award  but  manifest  corruption  of  the  arbitrators  ;(>•)  but 
the  language  of  the  Act  provides  that  awards  "  procured  by  corruption  or 
undue  means"  shall  be  set  aside,  thus  not  limiting  the  grounds  to  corrup- 
tion only. 

It  is  evident  that  the  term  "undue  means"  signifies  something  different 
from  corruption,  for  although  there  be  no  ground  for  imputing  improper 
motives  to  the  arbitrator,  the  court  will  set  aside  the  award  as  procured  by 
"  undue  means,"  if  the  course  pursued  on  the  reference  have  been  incon- 
sistent with  natural  justice;  as  for  instance,  if  the  witnesses  have  been 
examined  in  the  absence  of  the  parties, (s)  or  the  plaintiff  not  allowed  a 
proper  opportunity  of  discussing  his  case.(/) 

The  restriction,  however,  imposed  by  the  language  of  the  Act  has  sub- 
sequently been  much  disregarded,  for  the  courts  will  listen  to  applications 
to  set  aside  awards  under  the  statute  on  other  grounds  than  the  two  enume- 
rated in  the  section  ;(m)  even  when  the  motion  was  refused  as  being  made 
later  than  the  statute  allowed,  no  objection  was  suggested,  that  the  grounds 
that  the  award  was  defective  on  its  face, (a;)  or  that  the  arbitrator  had  not 
sufficient  materials  before  him,  were  such  as  the  court  could  not  entertain. (y) 
On  the  contrary,  where,  the  submission  being  under  the  statute,  the  arbi- 
trator by  consent  had  set  out  facts  for  the  opinion  of  the  *court,  the  , 
court  set  aside  a  part  of  the  award  as  deciding  contrary  to  law  on  the  L  -' 
case  stated. (;y?y)  And  Lord  Eldon,  C,  observing  on  the  Act  in  one  instance, 
remarked,  "  There  is  one  case  in  which  the  courts  have  not  considered 
themselves  strictly  bound  by  the  words  of  the  statute.  The  Act  is  silent  as 
to  mistake  or  error  of  the  arbitrators,  yet  it  is  now  settled  that  an  award 
may  be  set  aside  for  mistake  or  error,  if  admitted  by  the  arbitrators. "(c) 

(j>)  Pilmore  v.  Hood,  8  Dowl.  21.  (g)  9  &  10  W.  III.,  c.  15. 

(r)  Anderson  v.  Coxetcr,  1  Stra.  301. 

(s)  Plews  and  Middleton,  In  re,  6  Q.  B.  845;   Harvey  v.  Shelton,  7  Beav.  455. 
it)  Spettigue  v.  Carpenter,  3  P.  W.  3G1  ;  S.  C.  Vin.  Ab.  Supp.  Arb.  p.  301. 
(u)  Vcale  v.  Warner,  1  Saund.  327,  d.  notes.  (x)  Lowndes  v.  Lowndes,  1  East,  27G. 

(y)  Zachary  v.  Shepherd,  2  T.  R.  781.  (yy)  Webb,  In  re,  8  Taunt.  4 13. 

(z)  Nichols  v.  Chalie,  14  Ves.  205  ;  S.  C,  cited  in  Heming  v.  Swinnerton,  1  Coop.  C.  C. 
419,  from  a  MSS.  note  of  the  judgment. 

March,  1849.— 29 
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SECTION  IV. 


MOVING    TO    SET     ASIDE    AN    AWARD. 

I.  The  affidavits  on  a  motion  to  set  aside  an  award.] — Where  a  cause 
is  referred  by  judge's  order  of  Nisi  Prius,  or  rule  of  court,  the  affidavits  in 
support  of  or  in  answer  to  the  rule  for  setting  aside  the  award  should  be 
entitled  in  the  cause,  and  with  the  Christian  and  surnames  of  the  par- 
ties, (a) 

If  the  reference  of  the  cause  take  place  out  of  court  by  agreement  under 
the  statute  of  William  the  Third  to  be  made  a  rule  of  court  in  which  the 
cause  is  pending,  it  is  said  to  have  been  the  practice  to  entitle  the  affidavits 
in  the  cause  ;  but  on  one  occasion  of  such  a  reference,  where  the  mode  of 
entitling  the  affidavits  on  a  motion  for  attachment  for  non-performance  of  the 
award  was  discussed,  no  objection  was  taken  to  the  heading  of  the  affidavits 
used  on  the  cross  motion  to  set  aside  the  award,  although  they  were  only 
r*fl4m  *enlJ^ed-  "In  the  matter"  of  the  parties. (6)  As  it  has  been  held 
t  -*  that  the  jurisdiction  of  the  court  over  the  award  on  such  a  reference 
depends  on  the  statute  only,(c)  it  is  submitted  that  there  is  no  necessity  to 
entitle  the  affidavits  in  the  cause,  though  as  there  seems  to  be  nothing 
objectionable  in  such  a  course  it  would  be  the  safer  plan  to  do  so.(<7) 

Where  there  is  no  cause  in  court,  and  the  submission  is  solely  by  virtue 
of  the  statute,  the  affidavits  either  for  or  against  the  motion  require  no  title 
at  all,  though  they  may  be,  and  often  are  entitled,  «  In  the  matter,"  &c.  ;(e) 
and  if  they  be  headed  "In  the  matter  of  the  arbitration  between  A.  B.  plain- 
tiff and  C.  D.  defendant,"  there  being  no  cause  referred,  the  terms  plain- 
tiffand  defendant  improperly  introduced  will  be  merely  treated  as  surplus- 
age/) 

Till  recently,  when  there  was  no  cause  in  court,  the  affidavits  required  a 

stamp,  not  being  exempted  from  the  General  Stamp  Act,  55  Geo.  111.  c. 
184,  by  the  5  Geo.  IV.  c.  41,  which  enacted  that  no  stamp  should  be  neces- 
sary on  affidavits  "to  be  filed,  read,  or  used,  in  any  action  or  suit,  in  any 
of  the  courts  of  law  or  equity  at  Westminister,"  &c.(^)  They  are,  however, 
it  is  presumed,  relieved  from  stamp  duty  by  the  more  general  words  of  the 
4  &  5  Vict.  c.  34,  s.  1,  which  amends  the  5  Geo.  IV.  c.  41,  and  provides 
that  no  stamp  shall  be  necessary  on  any  ««  affidavits  whatsoever,  whether  to 
be  read,  filed,  or  used  in  the  said  courts,  or  before  judges,  commissioners,  or 
officers,  in  any  action  or  suit,  or  otherwise  howsoever." 

The  affidavit  verifying  the  copy  of  the  award  to  be  a  true  copy  need  not 
state  that  the  copy  was  compared  with  the  original,  for  cases'may  frequently 
occur,  where  the  party  may  never  see  the  original  award,  but  only  have  a 

in ,  Bainbtigge  v.  Hbulton,  5  Bast,  20;  Anon.  1  Smith,  358. 

(h,  \\  hitehead  v.  Firtb,  12  East,  166. 

(r)  Raahwortn  v.  f{;i rrrn  .'{  Dowl.  .*tl~  ;  Reynolds  v.  Askew,  5  Dowl.  682. 

(d)  [mesoni  &  Horni  r,  In  re,  8  Dowl.  651, 

(r)  Whitehead  v.  Firth,  12  East,  166;  Bainbrigge  v.  Houlton,  5  East,  20. 

(/)  ImrMim  v.  Horner,  In  re,  8  Dowl.  <i;">l  ;  Anon.  1  Smith,  358. 

(g  )  T(  mpli  man  &  Reed,  In  re  li  Dowl.  962. 
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copy  furnished  to  him.(/t)  *An  affidavit  by  the  cleric  to  the  town  agent  r^r4n 
of  the  plaintiff's  attorney,  "  that  the  paper  writing  hereto  annexed  L  J 
marked  D.  is  a  true  copy  of  the  award  or  umpirage  of  A.  B.,  as  this  deponent 
has  been  informed  and  believes,"  and  that  he  received  the  said  paper  writing 
from  the  plaintiff's  attorney  in  the  country,  was  held  a  sufficient  verifica- 
tion, (i)  So  an  affidavit  by  the  defendant  »  that  the  paper  writing  marked  A. 
wason,"&c.,«  delivered  by  the  arbitrator  personally  into  the  hands  of  this 
deponent  as  a  copy  of  the  award  by  him  in  this  cause,"  was  considered  to  be  a 
prima  facie  proof  that  the  copy  was  a  correct  copy.(/r)  So,  also,  an  affidavit 
"  that  he  paper  writing  annexed  to  the  affidavit  was,  orconlained,  as  the  depo- 
nent (the  defendant)  believed,  a  true  copy  of  the  award,  the  deponent  hav- 
ing been  served  with  the  same  by  the  attorney  of  the  plaintiff,"  was  held 
sufficient.^) 

As  immaterial  alterations  in  the  affidavit  will  not  vitiate  it,  it  is  not  neces- 
sary, if  sworn  before  a  commissioner,  that  his  initials  should  be  put  to  such 
alterations,  in  order  to  show  that  they  were  made  previous  to  its  being 
sworn,  (m) 

II.  The  motion  to  set  aside  an  award.'] — The  parties  to  the  submission 
or  their  representatives  may  move  to  set  aside  the  award. (n) 

The  executors  or  administrators  of  a  deceased  party  being,  as  we  have 
seen,  at  liberty  to  enforce  it,  and  liable  to  its  burdens  as  far  as  they  have 
assets,  have,  it  is  presumed,  a  clear  right  to  apply  to  set  it  aside. (o) 

When  bankruptcy  or  insolvency  does  not  free  the  party  from  liability  to 
perform  an  award,  he  cannot  by  such  bankruptcy  or  insolvency  be  preclud- 
ed from  moving  to  set  it  *aside,  for  he  is  clearly  aggrieved  by  an  r*fi49-i 
improper  award  against  him. ( p)  *-         J 

Whenever  the  assignee,  as  is  generally  the  case,  has  an  interest  in  the 
award,  it  does  not  seem  to  be  questioned  that  he  would  be  entitled  to  move 
to  impeach  \l.(q) 

The  clause  in  the  submission  prohibiting  the  parties  from  bringing  any 
action  or  suit  respecting  the  mailers  referred  does  not  apply  to  prevent  a 
motion  to  set  aside  the  award. (r) 

When  an  arbitrator,  afier  finding  a  verdict  for  the.  plaintiff,  states  facts, 
which  show  that  the  plaintiff  could  not  legally  sustain  his  action,  but  makes 
no  provision  for  entering  a  nonsuit  or  finding  a  verdict  for  the  defendant,  in 
case  the  opinion  of  the  court  be  against  the  validity  of  the  plaintiff's  claim, 
the  court  cannot  order  a  nonsuit  to  be  entered  ;  but  the  proper  application 
is  to  set  the  award  aside. (s) 

Generally,  the  certificate  by  an  arbitrator  is  looked  upon  as  an  award  for 
all  purposes  of  setting  it  aside,  but  if  a  verdict  be  taken  subject  to  a  certifi- 

(7i)  Hawkyard  v.  Stocks,  2  D.  &  L.  936.  '       (i)  Hawkyard  v.  Stocks,  2  D.  &  L.  936. 

(k)  Lund  v.  Hudson,  1  D.  &.  L.  236.         (I)  Hay  ward  v.  Phillips,  6  A.  &  E.  119. 

(w)  Imesom  v.  Horner,  8  Dovvl.  651. 

(n)  Tyler  v.  Jones,  3  B.  &  C.  144;  Lewis  v.  Winter,  W.  W.  &  D.  47;  Tayler  v. 
Marling,  2  M.  &  G.  55  ;  Lewin  v.  Holbrook,  11  M.  &  W.  110. 

(o)  Ex  parte,  Kempshead,  1  Rose,  149. 

(p)  Hemsworth  v.  Brian,  7M.&G.  1009.  See  S.  C.  not  S.  P.  1  C.  B.  131.  Taylor  v. 
Shuttle  worth,  8  Dowl.  28*1  ;  Marsh  v.  Wood,  9  B.  &  C.  659  ;  R.  v.  Bingham,  2  Tyrw.  64. 

(?)  Hobbs  v.  Ferrars,  8  Dowl.  779;  Tayler  v.  Marling,  2  M.  &.  G.  55. 

(r)  Mackay,  In  re,  2  A.  &.  E.  356.  (s)  Peters  v.  Anderson,  5  Taunt.  596. 
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cate  respecting  the  amount  of  damages,  and  the  certificate  be  merely  a  note 
to  the  officer  of  the  court,  and  be  not  considered  an  award,  and  there  be 
grounds  of  objecting  to  it,  the  application  to  the  court  should  be  not  to  set 
aside  the  certificate,  but  the  verdict  entered  according  to  it.(/) 

The  motion  to  set  aside  an  award  cannot,  it  is  said,  be  made  on  the  last 
day  of  term.(t<)  On  one  occasion,  however,  in  the  Court  of  Common  Pleas, 
on  the  last  day  of  term,  a  motion  was  made  by  the  plaintiff  to  have  his  costs 
taxed  pursuant  to  an  award,  the  Master  having  refused  to  tax  them  until 
?fi  „-,  the  time  for  setting  aside  the  award  had  expired  ;  the  court  called 
L  -"on  the  defendant's  counsel  to  move  *to  set  the  award  aside  ;  and  the 
motion  was  made  and  the  rule  refused  on  that  day. (a?) 

The  submission  must  be  made  a  rule  of  court  (where  it  is  not  one  already) 
before  any  application  to  set  aside  the  award  can  be  entertained. (t/)  There 
is  no  inconsistency  in  a  party's  taking  this  step  for  the  purpose  of  enabling 
him  to  impeach  the  award  ;  for  it  is  the  submission  and  not  the  award  itself 
which  is  made  a  rule  of  court,  and  the  party  thereby  only  affirms  that  he 
has  given  an  authority  to  the  arbitrator  which  the  latter  has  abused. (z) 

The  motion  must  be  made  by  the  party  aggrieved  or  by  his  counsel  in 
open  court,  on  affidavits  verifying  the  award  or  copy  of  the  award,  and 
when  the  objection  is  extrinsic,  stating  the  circumstances  which  it  is  con- 
tended render  the  award  bad.  Where  an  arbitrator,  who  by  mutual  agree- 
ment of  the  parties  had  closed  the  case,  refused  the  application  of  the  defen- 
dant's attorney  for  another  hearing  to  receive  new  evidence  in  reply  to 
some  accounts  put  in  by  the  plaintiff;  a  motion  to  set  aside  the  award  made 
on  the  affidavit  of  the  defendant's  attorney,  alleging  generally  that  he  was 
not  aware  of  the  nature  of  the  accounts,  and  that  he  was  in  possession  of 
evidence  sufficient  to  outweigh  them,  was  refused  (among  other  grounds) 
on  this,  that  as  he  could  only  know  the  effect  of  the  evidence  from  the  defen- 
dant, the  court  could  not  set  aside  the  award  without  an  affidavit  from  the 
defendant  himself.(a) 

The  arbitrator,  if  a  barrister,  will  not  in  general,  in  accordance  with  a  rule 
laid  down  by  the  bar,  and  sanctioned  by  the  judges,  make  any  affidavit  in 
order  to  support  or  defeat  an  application  to  set  aside  the  award  ;(&)  nor 
r*RdAl  tnouon  ^e  De  willing  to  furnish  the  court  with  his  notes  of  the  evi- 
L  -•  dence  *for  the  purpose  of  the  argument  will  the  court  receive  them, 
or  approve  of  a  verified  copy  of  them  being  used,  as  either  course  would 
be  an  infringement  of  the  spirit  of  the  above  rule.(c) 

There  is  no  objection  to  affidavits  being  made  by  lay  arbitrators  ;  they 
consequently  are  often  the  most  material  witnesses  as  to  the  facts.  How 
far  the  courts  will  take  into  consideration  the  statement  of  an  arbitrator  as 

(/)  Carmichael  v.  Houcben,  3  N.  &  M.  203. 

(u)  Nettleton  v.  Crosby,  1  Tidd,  Piact.  498,  9th  ed. ;  Watkins  v.  Pliillpotts,  M'Lel.  Y. 
393. 

(x)  Hobdcll  v.  Miller,  2  Scotl,  N.  R.  1G3 ;  S.  C,  in  the  notes  to  Little  v.  Newton,  1  M. 
&  <;.  978. 

(yj  Harrison  v.  Grundy,  2  Stra.  1178;  Bottomley  v.  Buckley,  4  D.  &  L.  157  ;  Perring 
&  Keymer,  In  re,  3  Dowl.  98  ;  Ross  v.  Ross,  16  L.  J.,  Q.  B.  138.  Sec  P.  3,  ch.  5,  s.  1,  p. 
Ml. 

(z)  Homing  v.  Swinncrf.on,  1G  L.  J.,  Ch.  287. 

(a)  Ringer  v.  Joyce,  1  Marsh.  404.  (b)  Sec  P.  2,  ch.  9,  s.  4,  d.  3,  p.  449. 

(c)  Doc  d.  Haxby  v.  Preston,  3  D.  &  L.  768.    See  P.  2,  ch.  9,  s.  4,  d.  3,  p.  449. 
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to  the  grounds  of  his  award  not  made  upon  oath,  but  brought  before  the 
court  by  the  affidavit  of  another,  has  been  previously  fully  discussed. (</) 

After  the  court  has  taken  the  objection  that  the  application  to  set  aside 
the  award  is  made  too  late,  the  court  will  not  allow  affidavits  to  be  then  filed 
to  account  for  the  delay. (e) 

Whether  the  rule  nisi  be  refused  or  granted,  the  party  must  file  the  affi- 
davits on  which  the  motion  is  made  ;  but  if  he  neglect  to  do  so,  the  court 
will  not  grant  a  rule  to  compel  him,  until  he  has  been  called  upon  by  his 
opponent  to  file  them.(/) 

The  courts  will  very  rarely  permit  a  second  application  to  set  aside  an 
award,  when  the  party  has  once  failed  in  consequence  of  a  defect  in  the 
way  in  which  he  has  brought  his  case  forward.  The  courts  will  assume 
that  the  objections  taken  on  the  first  rule  are  all  that  can  be  taken  to  the 
award. (g-)  The  only  excepted  instances  are  where  the  defects  are  in  the 
title  or  jurat  of  the  affidavit. (A) 

In  one  instance,  where  the  rule  was  discharged  on  a  preliminary  techni- 
cal objection,  that  a  copy  of  the  award  had  not  been  annexed  to  the  affidavit 
verifying  it,  and  that  therefore  the  court  had  not  the  contents  of  the  award 
before  it;  Patteson,  J.,  expressed  his  opinion  that  had  the  rule*been  r*R4r.-| 
discharged  within  the  term  limited  for  moving  to  set  aside  the  ^-  J 
award,  the  party  might  within  the  term,  as  a  matter  of  course,  have  obtain- 
ed a  fresh  rule  on  correcting  his  mistake,  as  the  defect  was  not  in  the  sub- 
stance of  the  affidavit,  but  a  mere  slip  of  form  ;  and  he  allowed  a  second 
application  to  set  the  award  aside,  although  the  term  had  expired,  as  the 
previous  rule  had  been  enlarged  by  consent ;(«)  but  on  a  subsequent  occa- 
sion the  same  learned  judge,  with  the  concurrence  of  the  full  court  of 
Queen's  Bench,  intimated  that  in  the  above  case  he  thought  he  had  gone 
too  far,  and  that  the  latitude  then  allowed  was  very  questionable.^) 


SECTION  V. 

THE  RULE  NISI  ON   MOTIONS  TO  SET  ASIDE  AN  AWARD. 

I.  Drawing  up  the  rule  nisi  to  set  aside  the  award.] — The  rule  nisi  for 
setting  aside  the  award  should  be  drawn  up  on  reading  the  rule  of  court 
embodying  the  submission.  It  is  not  enough  that  that  rule  should  be  set 
out  in  the  affidavits. («)  It  should  be  drawn  upon  reading  also  the  affidavits 
on  which  the  motion  is  grounded,  and  according  to  one  case  in  the  Exche- 

(d)  P.  2,  ch.  5,  s.  8,  d.  2,  p.  300  ;  P.  2,  ch.  9,  s.  4,  d.  2,  p.  447. 

(e)  Riccard  v.  Kingdom,  15  L.  J.,  Q.  B.  269. 
(/)  Pilmore  v.  Hood,  S  Dowl.  21. 

la)  Holly er  &,  Snook,  In  re,  2  Chitt.  265 ;  R.  v.  Great  Western  Railway  Company,  ]  D. 
&  L.  874. 

(//)  R.  v.  Great  Western  Railway  Company,  1  D.  &  L.  874. 

(i)  Sherry  v.  Oke,  3  Dowl.  349. 

(k)  R.  v  Great  Western  Railway  Company,  1  D.  &  L.  874. 

(a)  Christie  v.  Hamlet,  2  M.  &.  P.  316;  S.  C.  5  Bing.  195;  Crosbie  v.  Holmes,  3  D.  &, 
L.  566.  568,  note  ;  Ross  v.  Ross,  16  L.  J.,  Q.  B.  138. 
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quer,  on  reading  the  award  as  well.(i)  Though  a  rule  to  enforce  an  award 
must  be  drawn  up  on  reading  the  original  award,  it  is  in  general  held 
unnecessary  to  draw  up  a  rule  to  set  aside  an  award  on  reading  the  award, 
or  even  a  copy  of  the  award,  (though  the  latter  course  is  frequently 
r*fi<ifi~l  aa"°Pted<)(c)  *or  t0  make  any  distinct  reference  to  the  award  in 
L  -I  terms  on  the  face  of  the  rule  ;  for  it  has  been  decided  both  in  the 
Queen's  Bench  and  Exchequer  that  it  is  sufficient  to  draw  it  up  "  on  reading 
the  affidavit  of  A.  B.  and  the  paper  writing  annexed,"  provided  the  affi- 
davit verify  the  paper  annexed  as  a  copy  of  the  award. (</) 

Where,  however,  the  rule  was  drawn  up  "on  reading  the  affidavit  of 
A.  B."  which  verified  a  copy  of  the  award  as  a  true  copy,  but  no  copy  of 
the  award  was  annexed  to  the  affidavit,  Patteson,  J.,  held  that  the  court  had 
not  the  award  before  it,  and  therefore  discharged  the  rule.(e)  It  was  urged 
in  that  case,  that  he  might  allow  the  rule  to  be  amended,  but  after  consulta- 
tion with  the  other  judges  of  the  Queen's  Bench,  he  declared  that  the  court 
had  no  power  to  allow  an  amendment ;  and  he  observed  that  if  he  were  to 
allow  an  amendment  to  be  made,  it  could  only  be  done  on  an  affidavit  that 
the  document  was  in  the  same  state  at  the  time  of  granting  the  amended 
rule  as  at  the  time  of  obtaining  the  original  one,  and  that  then  the  rule 
would  appear  to  be  drawn  up  on  reading  an  affidavit  sworn  after  the  rule 
had  been  granted. 

On  one  occasion,  however,  where  a  counsel  who  had  obtained  a  rule  nisi 
to  set  aside  an  award,  moved  the  following  day  to  be  allowed  to  file  another 
affidavit  in  support  of  his  rule,  on  the  ground  that  he  had  stated  a  fact  at 
the  time  of  making  the  motion,  thinking  it  was  supported  by  the  affidavit, 
but  had  since  found  that  it  was  not.  The  court,  though  they  had  expressed 
a  strong  disinclination  to  depart  from  the  general  rule  not  to  allow  affidavits 
to  be  filed  after  a  rule  obtained,  granted  the  application  on  condition  of  the 
affidavit  being  filed  the  same  day. (A 

When  the  submission  is  under  the  statute,  the  rule  nisi  for  setting  aside 
an  award  cannot  be  amended  after  the  time  limited  by  the  statute  has 
r*P47l  exP'rec'  D}7  drawing  it  up  on  reading  *an  additional  affidavit,  sworn 
L         J  on  the  last  day  of  term,  a  day  too  late  under  the  statute. (g\ 

On  a  rule  to  set  aside  an  award,  as  on  a  rule  to  set  aside  a  verdict,  the 
Court  of  Queen's  Bench  will  look  at  the  record  in  the  cause  if  necessary, 
although  the  rule  be  not  drawn  up  on  reading  it;  but  as  in  the  Common 
Pleas  a  rule  for  setting  aside  a  verdict  is  drawn  up  on  reading  the  record,  it 
is  presumed  that  in  the  case  of  setting  aside  an  award  in  that  court  the 
same  course  should  be  pursued,  whenever  it  is  requisite  to  bring  the  record 
to  their  notice. (A) 

If,  however,  from  the  nature  of  the  objections,  it  become  necessary  for 
the  court  to  look  at  the  pleadings  in  a  second  action  referred  together  with 
the  one,  in  which  the  order  of  reference  is  made  and  the  verdict  taken  by 
consent,  the  pleadings  in  that  second  action  ought  to  be  brought  before  the 

(hi)  Barton  v.  ftansom,  5  Dowl.  597. 

(c)  Lund  v.  Hudson,  1  6.  &  L.  236;  Orosbic  v.  Holmes,  3  D.  &  L.  566.  568,  note. 

(d)  Hayward  v.  Phillips,  6  A.  &  E.  J 19 ;  Plait,  v.  Hall,  2  M.  &  W.  391. 

(e)  Sherry  v.  Okc,  3  Dowl.  3  19. 

(/)  Perrin  v.  Kymer,  1  IF.  &  W.  20;  S.  C.  4  N.  &  M.  477. 

(#)  Holloway  &.  Monk,  In  re,  8  Dowl.  138.  (A)  Sherry  v.  Okc,  3  Dowl.  349. 


SETTING     ASIDE    AN    AWARD.  455 

court  by  the  affidavits  in  support  of  the  motion,  and  the  rule  is  obtained, 
improperly  if  they  be  not  stated  in  them  ;  though  if  the  affidavits  in  answer 
set  them  forth,  the  court  will  look  at  the  whole  pleadings,  and  decide  on 
the  objections  raised. (i) 

If  a  cause  be  referred  before  plea  by  a  judge's  order,  and  an  objection  to 
the  award  be  founded  on  the  contents  of  the  declaration,  it  seems  proper  to 
draw  up  the  rule  nisi  on  reading  the  declaration. (&) 

II.  Staling  the  grounds  of  motion  in  the  rule  nisi.~\ — By  a  rule  of  the 
Court  of  King's  Bench  of  E.  T.  2  Geo.  IV.,  a.  d.  1821,  "it  is  ordered 
that  in,  future,  where  a  rule  to  show  cause  is  obtained  in  this  court  to  set 
aside  an  award,  the  several  objections  thereto,  intended  to  be  insisted  upon 
at  the  time  of  making  such  rule  absolute,  shall  be  stated  in  the  rule  to  show 
cause. "(/) 

*This  rule  was,  in  1829,  adopted  verbatim  by  the  Court  of  ^.g-. 
Common  Pleas  in  the  Reg.  Gen.  M.  T.  10  Geo.  IV. (m)  L  b48J 

As  early,  however,  as  1822,  that  court  approving  of  the  practice  of  the 
Court  of  King's  Bench,  stated  that  they  henceforth  made  it  a  rule  that  the 
grounds  on  which  the  application  to  set  aside  the  award  rested,  should  be 
stated  in  the  rule  nisi  ;(n)  and  in  1828  they  held  it  an  objection  to  a  rule 
nisi  to  set  aside  an  award,  that  it  failed  lo  specify  the  grounds  of  the  mo- 
tion ;  but  as  there  was  then  no  written  rule  of  court  on  the  subject  in  that 
court,  they  considered  that  the  practice  was  not  so  inflexible  as  to  prevent 
them  hearing  the  objections,  although  not  so  specified. (o) 

The  Court  of  Exchequer  early  adopted  the  rule  of  the  Court  of  King's 
Bench  ;(/))  for  in  1825  it  was  said  to  be  the  invariable  practice,  on  the 
plea  side  of  the  Court  of  Exchequer,  that  the  rule  nisi  for  setting  the  award 
aside  should  specify  the  grounds  on  which  it  was  sought  to  impeach  it ; 
and  in  that  year  a  statement  in  the  rule,  that  the  award  is  illegal,  informal, 
partial,  inconclusive, and  uncertain,  "for  the  reasons  stated  in  the  affidavits," 
was  considered  insufficient:  but  it  being  stated  by  the  plaintiff's  counsel 
that  the  same  rule  did  not  hold  on  the  equity  side  of  that  court,  where  the 
case  arose,  (the  reference  being  by  bond  of  all  matters  in  dispute,  among 
which  was  a  suit  in  the  equity  side  of  the  court,)  the  court  allowed  the 
validity  of  the  award  to  be  discussed. (</) 

The  rule  requiring  the  grounds  of  objection  to  an  award  to  be  staled  in 
the  rule  nisi  applies  equally  to  a  certificate,  whether  the  arbitrator  is  to  cer- 
tify generally  for  whom  the  verdict  is  to  be  entered,  or  only  to  certify  to  the 
associate  the  amount  of  damages  for  which  the  verdict  for  the  plaintiff  is  to 
be  entered. (r)  In  one  instance,  where  the  grounds  *were  omitted,  rsfi4Q-i 
Bayley,  B.,  held  that  the  rule  might  be  amended  on  that  point. (s)      L         -■ 

In  general,  however,  the  party  cannot  avail  himself  of  any  ground 
which  he  does  not  specify.     Thus,  where  an  award  was  considered  bad  for 

(i)  Allen  v.  Lowe,  4  Q.  B.  G6. 

(k)  Crosbie  v.  Holmes,  3  D.  &  L.  568,  note.  (I)  4  B.  &  A.  539. 

(m)  G  Bing.  348;  S.  R.  3  M.  &  P.  762.  («)  Smith  v.  Briscoe,  11  Price,  57. 

(o)  Dicas  v.  Jay,  5  Bing.  281  ;  S.  C.2  M.  &  P.  448;  Christie  v.  Hamlet,  5  Bing.  195. 

(p)  2  Tidd,  Pract.  845,  9th  Ed. ;  Dicas  v.  Jay,  2  M.  &,  P.  448. 

(q)  Watkina  v.  Phillpotts,  M'L.  &  Y.  393. 

(r)  Carmichacl  v.  Houchcn,  3  N.  &  M.  203  ;  Whatlcy  v.  Morland,  2  C.  &  M.  347. 

(s)  Whatley  v.  Morland,  2  C.  &  M.  347. 
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not  giving  damages  on  an  issue  found  for  the  plaintiff;  the  court  said,  that, 
as  the  objection  was  Dot  hit  by  the  rule  nisi,  they  could  not  set  aside  the 
a  ward.  (£) 

It  is  not  sufficient  to  state  in  the  rule  the  head  of  objection  on  which  the 
party  means  to  rely,  as  that  the  award  is  uncertain,  not  final,  that  the  arbi- 
trator has  exceeded  his  authority,  or  that  he  has  not  awarded  on  all  the 
matters  referred  to  him  ;  but  the  rule  should  state  each  objection  specifi- 
cally, and  show  in  what  respect  the  award  is  uncertain,  or  not  final,  in  what 
respect  he  has  exceeded  his  authority,  and  in  what  respect  he  has  failed  to 
decide  all  the  matters  submitted  ;  for  the  purposes  of  the  regulation  would 
be  defeated,  if  the  parties  might  state  a  general  objection,  and  then  go  into 
any  number  of  particular  objections  which  might  range  themselves  under  it ; 
and  as  different  objections  might,  on  reading  an  award,  occur  to  different 
minds,  it  might  happen  that  a  party  supporting  an  award  against  a  rule 
stating  the  objections  in  a  general  form,  might  raise  some  objection  which 
had  not  been  thought  of  by  the  opposite  side.(?<) 

The  following  objections,  that  "the  facts  stated  by  the  arbitrator  on  the 
face  of  his  award  are  not  sufficient  to  enable  the  court  to  decide  the  points 
of  law  thereby  intended  to  be  raised,  or  the  several  points  of  law  which  he 
was  requested  by  the  defendant  to  raise  ;"  "  that  the  arbitrator  has  not  by 
his  said  award  raised  the  points  which  on  the  part  of  the  plaintiff  he  was 
requested  to  raise  ;"  "  that  the  award  is  not  final,  certain,  and  mutually 
binding,  because  it  raises  points  for  the  opinion  of  the  court  which  the 
arbitrator  was  not  requested  by  either  party  to  raise  or  state  on  the  face  of 
r^A'ifn  k's  awar<^  '"0*0  "  tnat  lhe  arbitrator  has  made  his  award  *under  a 
L  J  misapprehension  of  the  terms  of  the  reference ;"(?/)  have  all  been 
considered  to  be  too  general. 

Sometimes,  however,  the  generality  of  the  statement  of  objection  in  the 
rule  has  been  held  to  be  cured  by  the  particularity  of  the  affidavit  in  point- 
ing out  the  particular  defect.  Thus  where  the  rule  stated  as  the  ground  of 
moving,  that  the  arbitrator  had  not  decided  all  matters  in  difference,  and  the 
affidavit  on  which  it  was  obtained  specified  certain  matters  alleged  to  have 
been  in  difference,  and  which  were  not  mentioned  in  the  award;  the  court 
held  that  the  rule  coupled  with  the  affidavit  sufficiently  explained  the  nature 
of  the  objection,  so  as  to  satisfy  the  general  regulations. (z) 

This  lax  construction  of  the  regulation  of  the  court,  that  the  rule  nisi 
might  be  helped  out  by  the  affidavits,  was  disapproved  of  in  a  following 
case,  where  the  degree  of  particularity  above  stated  to  be  requisite  was 
held  to  be  what  was  intended  ;(«)  and  in  a  later  instance  Coleridge,  J., 
stated  that  Rawsthorn  v.  Arnold, (JA  was  not  an  authority  on  which  he  was 
disposed  to  act.(c) 

Hut  in  a  more  modern  case  in  the  Exchequer,  where  the  rule  nisi  was 
obtained  among  others  on  a  ground  »  that  the  arbitrator  had  not  awarded  on 
a  matter  in  difference  submitted  to  him,"  and  the  objection  was  taken  that 

(/)  Grenfell  v.  Edgcome,  7  Q.  B.  661. 

(u)   Boodle  v.  Davies,  :t  A.  &  E.  200;  Jones  v.  Towcll,  G  Dcnvl.  183. 

(x)  Bradbei  v,  Christ's  Hospital,  4  M.  &  G.  714. 

ly)  All.  nl. y  v.  Proudlock,  4  Dowl.  54,  (z)  Rawsthorn  v.  Arnold,  G  B.  &  C.  G29. 

Boodle  v.  Davie  ,  3  A.  &  E.  200.  (//)  G  B.  &  C.  629. 

(c)  Cray  v.  Leaf,  8  Dowl.  G54. 
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it  was  too  general,  and  the  two  last  mentioned  cases  were  cited,  the  court 
held  it  sufficient ;  as  the  object  of  the  rule  was,  that  parties  should  not 
wander  about  in  search  of  the  defect  relied  on  by  their  opponents,  and  in  the 
case  before  them  the  affidavits  directed  the  attention  to  that  matter  in  differ- 
ence which  it  was  alleged  by  the  rule  had  not  been  awarded  on.(<7)  And 
later  still,  Wightman,  J.,  refusing  to  allow  a  party  to  rely  on  a  statement  in 
the  rule  nisi  "that  the  arbitrator  had  exceeded  his  authority,"  stated,  that 
had  the  affidavits  specifically  pointed  out  any  objection  of  the  nature  of 
excess,  he  should  have  considered  himself  bound  by  the  authorities  r#pK|-i 
*to  hold  it  sufficient,  until  there  had  been  a  declaration  of  the  court  L 
to  the  contrary. (dd) 

If  the  rule  nisi  state  an  objection  in  general  words,  which  are  followed 
by  particular  words  of  complaint,  even  supposing  under  the  general  state- 
ment, if  it  stood  alone,  a  particular  defect  might  have  been  brought  before 
the  court,  still  by  the  latter  clause  the  inquiry  would  be  narrowed  to  the 
grievance  specified  therein. (e) 

The  effect  of  a  ground  of  objection  being  too  general  is  merely  to  pre- 
vent the  party  taking  advantage  of  it:  it  does  not  hinder  him  relying  on 
other  grounds  of  objection,  which  are  sufficiently  specifically  stated  in  the 
rule.(/) 

If  the  rule  be  not  drawn  up  agreeably  to  the  motion  made  in  court,  as 
for  instance,  if  it  be  moved  on  some  grounds,  and  others  not  specified  in 
the  application  be  added  without  permission  of  the  court,  the  party  support- 
ing the  award  should  apply  to  have  the  rule  amended. (g) 


SECTION  VI. 


SHOWING   CAUSE    AGAINST    THE    RULE    TO    SET    ASIDE    AN  AWARD. 

1.  Practice  on  showing  cause  against  the  rule."] — Before  showing  cause, 
the  party  opposing  the  rule  should  take  an  *office  copy  of  the  affi-  #ft-0-, 
davits  on  which  the  rule  has  been  obtained, (a)  but  he  is  not  bound  L  -■ 
to  take  office  copies  of  the  award  or  other  exhibits  attached  to  the  affidavits  ; 
and  the  practice  now,  is  not  do  so. (b) 

According  to  a  rule  of  the  Court  of  Queen's  Bench, (c)  and  the  practice 
of  the  Common  Pleas, (cW)  cause  cannot  be  shown  against  the  rule  for  setting 
aside  an  award  on  the  last  day  of  term,  but  the  rule  will  be  enlarged  and 
made  peremptory  for  the  next   term.     In   the  Exchequer,  however,  the 

(d)  Dunn  v.  Warlters,  9  M.  &  W.  293  ;  S.  C.  1  Dowl.  N.  S.  626. 
(dd)  Staples  v.  Hay,  ]3  L.  J.,  Q.  B.  60;  S.  C.  1  D.  &  L.  711. 

(e)  Boodle  v.  Davies,  3  A.  &  E.  200. 

(/)  Boodle  v.  Davies,  3  A.  &  E.  200;  Gray  v.  Leaf,  8  Dowl.  654. 

(g)  Bradbee  v.  Christ's  Hospital,  4  M.  &  G.  714.  745. 

(a)  Brown  v.  Probert,  1  Dowl.  659.  (!')  Hawkyard  v,  Stocks,  2  D.  &  L.  936. 

(c)  M.  T.  36  G.  III.  K.  B.  (dd)  Bignal  v.  Gale.  2  M.  &  G.  364. 
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practice  does  not  seem  so  strict,  for  instances  are  not  wanting  where  the 
argument  against  an  award  has  been  heard  on  the  last  day  of  the  term.(e) 

Sometimes,  when  cause  is  about  to  be  shown,  if  the  facts  be  complicated, 
the  court  will  direct  that  the  matter  be  turned  into  a  special  case,  and  the 
validity  of  the  award  will  be  considered  when  the  case  comes  on  for  agu- 
ment.(/) 

II.  TFJiat  may  be  shown  for  cause  against  the  rule.] — The  party  sup- 
porting the  award  may  show  for  cause  why  the  rule  should  be  discharged, 
the  preliminary  objections,  that  the  application  to  set  the  award  aside  has 
been  made  too  late  ;(^)  or  that  the  affidavits  on  which  the  motion  has 
been  made  are  defective  ;(A)  or  that  the  rule  nisi  is  improperly  drawn 
up.(?')  So  with  regard  to  the  merits  he  may  bring  forward  affidavits  to 
deny  or  explain  away  the  matters  of  fact  alleged  as  the  grounds  of 
motion  ;  or  if  the  imputation  be  of  a  defect  in  law,  he  may  support  the 
sufficiency  of  the  award  by  argument,  so  as  at  least  to  render  it  doubtful 
^  _„-,  whether  the  award  *be  bad,  and  if  he  succeed  so  far  the  court  will 
L         -1  not  set  it  aside. (A:) 

It  may  be  shown  as  good  cause,  that  the  error  for  which  the  party  is 
seeking  to  impeach  the  award  is  one.  in  his  own  favour,  and  by  which  he 
cannot  possibly  be  injured. (/) 

If  the  award  be  impeached  on  the  ground  of  an  irregularity  in  the  pro- 
ceedings before  the  arbitrator,  it  may  be  shown  in  answer  to  the  motion,  that 
the  irregularity  was  waived  by  the  subsequent  conduct  of  the  party  attempt- 
ing to  rely  on  it.(m)  But  when  an  award  is  impeached  on  the  ground  of 
one  party  in  the  absence  of  the  other  holding  private  meetings  with  the 
arbitrator,  similar  misconduct  on  the  part  of  the  other  party  cannot  be  relied 
on  to  prevent  the  court  setting  aside  an  award,  for  the  matter  concerns  not 
the  individual  only,  but  the  due  administration  of  justice. (n) 

If  the  ground  of  motion  be,  that  the  award  was  made  after  the  limited 
time,  it  may  be  shown  for  cause  that  by  his  conduct  the  party  objecting 
had  impliedly  or  expressly  consented  to  enlarge  it.(o) 

Where  the  ground  charged  is,  that  the  award  is  not  final  for  leaving  a 
particular  question  undecided,  it  may  be  answered  by  proving  that  the 
question  was  never  brought  before  the  arbitrator  at  all,Q?)  or  only  for  a  col- 
lateral purpose,  and  not  as  a  matter  in  difference  for  his  decision, (</)  or  that 
the  parties  had  practically  agreed  that  he  need  not  determine  it.(r) 

If  the  award  be  assailed  for  uncertainty  in  not  specifying  the  amount  of 
a  sum  of  money,  or  in  any  other  particular,  it  may  be  argued   that  the 

(0  Phillips  v.  Evans,  12  M.  &  W.  309. 

(/)  Staniforth  v.  Lyall,  4  M.  &  P.  829  ;  Hockcn  v.  Grcnfcll,  4  Binjr.  N.  C.  103. 

(g)  See  s.  2  of  this  chapter,  p.  615.  (//)  Sec  s.  4  of  this  chapter  d.  1,  p.  639. 

(i)  Sec  s.  5  of  this  chapter,  d.  1,  p.  645.  (/.)  Cock  v.  Gent,  13  M.  &  W.  364. 

(/)  Taylor  v.  Shultleworth,  6  Bing.  N.  C.  277;  Moore  v.  Butlin,  7  A.  &  E.  595.  See 
ante,  p.  335,  Ex  parte  Bradshaw. 

(wi)  Bignall  v.  Gale,  2  M.  &,  G.  830.  See  P.  2,  ch.  4,  s.  1,  dd.  9,  10,  pp.  185,  189 ;  P. 
2,  ch.  4,  s.  4,dd.  3,5,  pp.  221.  231. 

(«)  Harvey  v.  Shelton,  7  Beav.  455. 

(o)  Hallett  v.  Hallett,  7  Dowl.  38!).    Sec  P.  2,  ch.  3,  s.  2,  d.  2,  p.  141. 

(p)  Middleton  v.  Weeks,  Cm.  Jac.  200. 

(7)  Reea  v.  Waters,  16  M.  ,V  VV.  263.     Sec  P.  2,  ch.  5,  s.  4,  d.  1,  p.  251. 

(r)  Recs  v.  Waters,  16  M.  &,  W.  263;  Cooper  v.  Langdon,  9  M.  &.  W.  60. 
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court  will  presume  there  was  no  dispute  *about  the  question,  or  it  ..  , 
may  be  shown  that  in  fact  there  was  none. (a)  L 

In  a  late  case,  an  award  being  objected  to,  on  the  ground  that  a  direction 
in  it  was  uncertain,  it  was  admitted  that  the  direction  was  uncertain  and 
void  ;  but  it  was  contended  that  it  was  mere  surplusage,  and  would  there- 
fore not  affect  the  rest  of  the  award,  as  it  was  said  that  the  arbitrator  had 
no  power  to  make  the  direction  at  all  ;  it  being,  as  was  alleged,  respecting 
a  matter  not  in  difference :  on  affidavits  being  referred  to  to  prove  that  such 
was  the  fact,  Lord  Denman,  C.  J.,  expressed  a  doubt  whether  the  court 
would  look  into  affidavits  to  support  an  award  bad  on  its  face.(/) 

If  the  plaintiff  have  accepted  the  costs  of  the  reference  and  award,  which 
by  the  terms  of  the  rule  of  reference  were  to  be  paid  to  him  by  the  defend- 
ant, this  is  such  an  admission  of  the  validity  of  the  award,  (for  if  there 
were  no  award  no  costs  would  be  due,)  that  it  may  be  shown  as  a  conclu- 
sive answer  to  the  plaintiff's  attempt  to  set  the  award  aside. (w) 

It  has  been  decided  in  Chancery  that  a  voluntary  payment  of  the  amount 
awarded,  with  full  knowledge  of  all  the  facts  on  which  the  party  relies  to 
avoid  the  award,  will  prevent  him  from  sustaining  proceedings  to  set  it 
aside. (.r)  But  in  a  more  modern  instance  at  common  law,  Patteson,  J.,  on 
an  ex  parte  application,  said,  that  it  did  not  appear  to  him  that  the  fact  of 
having  paid  the  money  made  any  difference,  or  prevented  the  party  from 
moving  to  set  the  award  aside  ;  and  he  granted  a  rule  nisi  for  that  pur- 
posely) 

It  cannot  be  shown  for  cause,  on  a  motion  by  a  tenant,  that  by  allowing 
his  landlord,  without  objection,  to  do  repairs  to  the  demised  premises,  pur- 
suant to  the  directions  of  the  award,  he  has  waived  his  right  to  impeach 
it.(z) 


*SECTION  Vll.  [*655] 


DISCHARGING    OR    MAKING    ABSOLUTE    THE    RULE    TO    SET    ASIDE    AN 

AWARD. 

I.  Result  of  the  motion  to  set  aside  the  award.'] — The  courts  of  law 
will  always  construe  awards,  and  hear  motions  respecting  them,  with  a 
desire  to  sustain  the  judgment  of  the  tribunal  which  the  parties  have 
selected,  and  which  in  so  many  instances  acts  most  beneficially  for  them. (a) 
On  one  occasion,  however,  Coleridge,  J.,  observed,  "There  are  many 
expressions  in  the  cases  as  to  the  manner  in  which  the  courts  ought  to  con- 

(s)  Carsrey  v.  Aitcheson,  2  B.  &  C.  170.     See  P.  2,  ch.  5,  s.  5,  d.  4,  p.  284. 

(t)  Marshall  &  Dresser,  In  re,  3  Q.  B.  878. 

(w)  Kcnnard  v.  Harris,  2  B.  &  C.  801.  (x)  Goodman  v.  Savers,  2  J.  &  W.  24D. 

(y)  Bartle  v.  Musgrave,  1  Dovvl.  N.  S.  325. 

(z)   Hay  ward  v.  Phillips,  6  A.  &  E.  119. 

(a)  Templeman  &  Reed,  In  re,  9  Dovvl.  962. 
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strue  awards,  which  appear  to  me  to  be  often  used  with  too  much  strength. 
Awards  are  to  be  construed  sensibly  as  all  other  instruments. (A) 

The  courts  will  not  set  an  award  aside  on  motion,  unless  it  be  clearly 
void  on  the  grounds  on  which  it  is  impeached,  because  then  there  is  an  end 
of  it  altogether;  whereas  if  an  action  be  brought,  the  question  of  its  validity 
may  be  in  general  more  formally  raised,  and  taken  to  a  court  of  error. (o) 

After  cause  has  been  shown,  the  court  usually  will  either  discharge  the 
rule,  or  make  it  absolute ;  but  on  one  occasion,  after  the  argument,  the 
Court  of  Common  Pleas  enlarged  the  rule  till  the  following  term,  to  give 
the  parties  the  opportunity  of  filing  fresh  affidavits,  in  order  that  the  facts 
might  be  more  fully  stated;  additional  affidavits  were  accordingly  filed,  and 
the  case  was  re-argued  in  the  subsequent  term. (J) 

When  the  arbitrator  has  exceeded  his  power  in  awarding  on  a  matter 
r*fi^fil  not  SUDm'tte(l  to  him,  or  in  giving  unauthorized  *directions,  if  the 
L  -!  portion  of  the  award  containing  the  excess  can  be  entirely  sepa- 
rated, that  alone  may  be  set  aside,  while  the  rest  of  the  award  will  stand 
good  ;  but  if  the  court  cannot  see  that  that  part  of  the  award  made  in  the 
proper  exercise  of  his  authority  is  wholly  unaffected  by  the  objectionable 
provisions,  the  entire  award  must  fall.(e)  So  though  it  be  not  final,  (as 
when  finding  substantially  for  the  plaintiff,  it  fails  to  decide  all  the  issues, 
on  the  event  of  which  the  costs  depend,)  the  plaintiff,  by  allowing  the 
defendant  costs  on  all  issues  undetermined,  may  maintain  the  award  as  to 
the  good  part.(/)  So  also  if  it  be  defective  for  want  of  certainty  as  to  a 
part  which  is  separable  ;  as,  for  instance,  if  it  award  costs  without  ascer- 
taining their  amount,  when  the  arbitrator  ought  to  have  found  it,  the  whole 
award  need  not  be  set  aside ;  but  the  rest  may  be  supported,  if  the  party 
alone  intended  to  be  benefited  by  the  provisions  as  to  the  costs  agree  to 
waive  all  claim  to  them.(g-) 

Where  a  cause  and  all  matters  in  difference  were  referred,  and  the  arbi- 
trator found  for  the  plaintiffs  in  the  cause,  and  then  stated  facts  pursuant  to 
a  power  given  in  the  submission  ;  the  court,  deciding  that  the  action  could 
not  be  maintained  on  the  case  stated  in  the  award,  directed  a  non-suit  to  be 
entered  in  the  action,  and  that  the  rest  of  the  award  should  stand  good. 
The  report  does  not  show  whether  there  was  a  conditional  award  of  a  non- 
suit in  case  the  court  should  be  of  opinion  that  the  plaintiff  was  not  entitled 
to  recover.  It  is  also  to  be  noticed  that  the  court  came  to  this  decision  on 
an  application  to  set  the  award  aside. (A) 

When  a  verdict  is  taken  subject  to  a  reference,  if  the  award  be  set  aside 
there  must  be  a  new  trial,  as  the  verdict  is  subject  to  the  award  ;  if  one  fall 
the  other  must  follow. (z) 

„  ,  II.  Cos/.s  of  the  motion  to  set  aside  the  award.'] — When  *the 
L         -I  rule  is  discharged,  the  court  will,  as  in  other  cases,  exercise  a  dis- 

(/;)  Stonchcwcr  v.  Farrar,  9  .Tur.  203. 

(c)  Cock  v.  Gent,  13  M.  &  W.  364;  Stalworth  v.  Inns,  13  M.  &  W.  4GG. 

(d)  Little  v.  Newton,  2  M.  &  G.  351.353. 

(c)  Tandy  v.  Tandy,  9  Dowl.  1044.     Sec  P.  2,  ch.  5,  s.  9,  p.  316. 
(/")  England  v.  Davison,  'J  Dowl.  1052. 

(e)  Morgan  v.  Smith,  1  Dowl.  N.  S.  617.    Rrc  P.  2,  ch.  5,  s.  9,  d.  1,  p.  316. 

(h)  Sherry  v.  Oke,  3  Dowl,  349.  (i)  Thompson  v.  Jennings,  10  Moore,  110. 
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cretion  whether  it  is  to  be  discharged  with  costs.  If  the  motion  have  been 
made  on  slight  grounds,  the  rule  will  generally  be  discharged  with  costs. (/c) 
Where  the  objection  was,  that  the  arbitrator  had  decided  contrary  to  law, 
costs  were  refused,  on  the  ground  that  the  point  had  been  fully  submitted  to 
the  court  when  the  rule  was  moved. (/)  In  a  later  case,  where  the  award 
was  assailed  as  repugnant  for  finding  inconsistent  issues  in  favour  of  the 
same  party,  costs  were  granted,  Lord  Uenman,  C.  J.,  intimating  that  in  such 
cases  the  practice  was  to  discharge  the  rule  with  costs. (m) 

Where  a  rule  for  setting  aside  an  award  on  a  cause  is  discharged,  rST_7-, 
and  nothing  said  about  the  costs  of  the  motion,  they  will  be  costs  in  L  -* 
the  case.(?z)  Where  the  arbitrator  had  directed  a  verdict  for  the  plaintiff, 
and  stated  special  facts  in  his  award,  on  which  the  defendant  moved  to  set 
it  aside,  but  the  court  directed  the  verdict  to  stand  for  the  plaintiff,  but  at 
an  amount  of  damages  less  than  the  arbitrator  had  given  ;  the  plaintiff  was 
held  to  be  entitled  to  the  costs  of  showing  cause  against  the  rule,  although 
the  defendant  had  succeeded  in  part:  for  the  practice  has  always  been  to 
consider  these  costs  as  costs  in  the  cause,  since  there  is,  in  fact,  no  verdict 
until  the  discussion  of  the  award  is  over,  and  therefore  all  proceedings  till 
then  are  steps  in  the  cause. (o)  Where  the  defendant  put  a  construction 
upon  the  award  which  induced  the  plaintiff  to  move  to  set  it  aside,  and  the 
court,  considering  the  defendant's  construction  untenable,  discharged  the 
plaintiff's  rule,  it  was  held  that  the  plaintiff  was  not  entitled  to  the  costs  of 
the  motion  ;  and  Tindal,  C.  J.,  said,  that  as  the  award  was  not  set  aside, 
the  motion  must  take  the  ordinary  course,  and  the  costs  of  it  be  costs  in  the 
cause,  (p) 


*SECTION  VIII.  [#658] 


REFERRING  THE  AWARD    BACK  TO  THE  ARBITRATOR. 

Formerly  if  an  award  were  defective,  the  court  could  not,  without  con- 
sent, send  it  back  to  the  arbitrator  to  amend  it.  They  could  only  set  it 
aside. (a)  But  submissions  now  often  contain  a  stipulation,  "that  in  the 
event  of  either  of  the  parties  disputing  the  validity  of  the  award,  or  moving 
the  court  to  set  it,  or  any  part  of  it  aside,  the  court  shall  have  power  to 
remit  the  matters  referred,  or  any  of  them,  to  the  re-consideration  and  deter- 
mination of  the  arbitrator."  Under  a  provision  of  this  nature  the  court  will 
refer  back  the  award  for  the  arbitrator  to  reconsider  and  amend,  if  he  shall 
think  fit ;  with  a  view  to  his  correcting  an  error  of  form,  such  as  the  mis- 

(k)  Snook  v.  Hellyer,  2  Chitt.  43.  (Z)  Wade  v.  Malpas,  2  Dowl.  638. 

(m)  Duke  of  Beaufort  v.  Welch,  10  A.  &  E.  527. 
(n)  Clarke  v.  Owen,  2  H.  &  W.  324. 

(o)  Goodall  v.  Ray,  4  Dowl.  1.  (p)  Hocken  v.  Grenfell,  4  Bin?.  N.  C.  103. 

(a)  Kynaston  v.  Liddell,  8  Moore,  223  ;  Cuerton,  Ex  parte,  7D.&R,  774.  See  Phil- 
lips v.  Hopwood,  1  B.  &  Ad.  619. 
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nomer  of  the  plaintiff  in  the  cause  referred  ;(6)  or  they  will  shape  an  issue 
for  the  arbitrator's  decision  on  the  matter  of  fact  which  he  has  left  uncer- 
tain, (c) 

But  if  the  clause  be  to  refer  back  "the  matters  referred,"  without  the 
words  "  or  any  of  them,"  the  court  has  no  authority  to  direct  the  arbitrator 
to  reconsider  one  point  only,  though  the  rest  of  the  award  be  unimpeached  ; 
but  all  the  matters  must  be  sent  back  ;  consequently  the  whole  case  is 
opened,  and  the  parties  are  entitled  to  offer  fresh  evidence  respecting  every 
question  in  dispute. (d) 

Where  a  cause  in  which  Joseph  Howett  was  plaintiff,  was  referred  toge- 
ther with  a  cross  action,  and  the  arbitrator,  by  mistake  in  his  award, 
awarded  respecting  a  cause  in  which  James  Howett  was  plaintiff;  on  a 
motion  to  refer  the  award  back  to  the  arbitrator  to  allow  him  to  correct  the 
r*~Ql  mistake,  *an  objection  was  taken  that  as  the  award  was  not  an 
L  -1  award  in  the  cause  referred,  the  court  had  no  power  to  refer  it  back; 
but  the  court,  observing  that  the  clause  empowering  the  court  to  refer  back 
must  be  construed  with  some  degree  of  liberality,  made  the  order,  as  the 
affidavits  showed  that  the  award  was  intended  as  an  award  in  the  cause 
referred,  (e) 

It  seems  that  under  this  provision  the  court  has  no  authority  to  refer  a 
case  back  to  the  arbitrator,  unless  the  award  be  bad.(/)  It  will  not  be 
referred  back  for  an  alleged  mistake  in  law,  which  does  not  appear  on  the 
face  of  the  award.(g*) 

When  the  arbitrator  has  the  same  power  of  certifying  as  a  judge  of  Nisi 
Prius,  the  court  will  not  interfere  with  the  exercise  of  his  discretion,  or  send, 
the  case  back  to  him  to  reconsider  his  refusal  to  certify  that  the  cause  was 
brought  to  try  a  right. (/*) 

It  does  not  seem  decided  whether  the  time  for  moving  to  refer  the  award 
back  is  in  all  cases  limited  to  the  time  within  which  application  to  set  aside 
the  award  may  be  made ;  for  where,  after  the  time  for  setting  aside  an 
award  had  expired,  Patteson,  J.,  set  aside  the  judgment  for  the  plaintiff 
(which  had  been  entered  up  pursuant  to  the  arbitrator's  certificate,)  on  the 
ground  of  its  not  being  final ;  he  intimated  that  possibly  it  might  still  be 
open  to  the  plaintiff,  to  move  to  refer  the  certificate  back  to  the  arbitrator, 
under  the  clause  for  that  purpose  contained  in  the  submission. («) 

After  the  arbitrator  has  amended  his  award,  a  fresh  application  may  be 
made  to  set  it  aside,  and  if  it  be  defective  a  second  time,  it  will  be  again 
avoided. (A;)  It  is  doubtful  whether  the  clause  gives  the  court  the  power  to 
refer  it  back  to  the  arbitrator  more  than  once.  The  Court  of  Queen's 
r*rrn~l  *  Bench  declined  to  determine  the  point,  where  an  arbitrator  had  so 
«  J  failed  twice,  as  to  render   it  unsatisfactory  to  send  the  case  back 

again  to  him  for  a  third  decision,  and  set  the  award  aside  altogether. (/) 

(h)  Howett  v.  Clements,  7  M.  &  G.  1044. 
(c)  Nirkalls  v.  Warren,  6  Q.  B.  615. 

i'/)  Nickalls  v.  Warren,  (J  Q.  B.  615;  S.  C.  9  Jur.  10.  See  P.  2,  ch.  4,  s.  1,  d.  16,  p. 
10b,  duly  of  arbitrator  on  reference  hark. 

(<  i  Howett  v.  Clements,  7  M.  &,  G.  1044.  (/")  Webber  v.  Lee,  1  D.  &  L.  584. 

Or)  Falter  v.  Fenwick,  3  C.  B.  705. 

(ft)    Bury  v.  Dunn,  1    I).  \   L.  141.     Sec  Nalder  v.  Bads,  ]  D.  &  L.  700. 

(•)  Brooks  v.  Parsons,  L3  L.  J.,  Q.  B.  50;  S.  C.  1  1).  &  L.  691. 

(k)  Nickalli  v.  Warren,  (i  Q.  B.  615;  Howett  v.  Clements,  1  C.  B.  128. 

(I)  Nickalls  v.  Warren,  6  Q.  B.  015. 
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Sometimes  the  clause  is  drawn  up,  empowering  the  court  to  refer  the 
case  back  to  the  same  arbitrator,  »  or  to  such  other  person  as  the  court  should 
think  fit." 

This  seems  an  improvement  on  the  clause  as  originally  given  above. 
For  there  may  be  many  cases  most  fit  to  be  determined  by  arbitration,  in 
which  there  may  be  serious  objections  to  having  recourse  again  to  the  same 
arbitrator  who  has  once  miscarried;  and  in  which,  if  the  court  had  autho- 
rity to  send  the  parties  summarily  before  a  different  arbitrator,  the  ends  of 
justice  would  be  best  attained,  and  with  the  least  expense  and  delay. (ra) 


'CHAPTER   X.  [*6G1] 

SETTING  ASIDE  THE  JUDGMENT  ENTERED  UP  PURSUANT  TO  AN 

AWARD. 

Under  what  circumstances  the  judgment  entered  up  in  the  cause  refer- 
ed  pursuant  to  the  award  may  be  set  aside  as  void  or  irregular,  is  shortly 
stated  in  this  chapter. 


If  the  plaintiff,  pursuant  to  the  award,  enter  up  a  verdict  and  sign  judg- 
ment in  the  cause  referred,  the  defendant  may,  within  the  time  limited  for 
setting  aside  awards,  move  to  set  aside  both  judgment  and  award,  if  the 
latter  be  defective.  Thus  the  court  will  set  aside  a  judgment  signed  pur- 
suant to  an  award,  if  the  arbitrator  have  no  power  to  order  judgment  to  be 
signed  ;  but  though  the  motion  be  to  set  aside  both  the  judgment  and  award, 
the  court  will  not  set  aside  the  award,  if  it  be  doubtful  whether  there  be 
not  a  sufficient  award,  assuming  the  unauthorized  direction  as  to  the  judg- 
ment rejected  as  surplusage. («) 

As  the  sheriff,  on  a  trial  by  jury  under  a  writ  of  trial,  has  no  power  to 
permit  a  verdict  to  be  taken  subject  to  a  ^reference,  the  verdict  and  r*R/.o-i 
judgment  entered  pursuant  to  an  award  on  a  submission  under  such  L  -" 
circumstances,  will  be  set  aside,  but  not  necessarily  the  award  itself,  for  that 
may  be  perfectly  valid. (6) 

Although  the  time  for  setting  aside  the  award  may  have  long  elapsed,  the 
party  is  at  liberty,  as  soon  as  the  judgment  has  been  signed,  to  move  to  set 
the  latter  aside  ;  and  on  such  a  motion  the  court  will  determine  the  validity 
of  the  award  on  its  face  ;  for  there  is  no  other  method  than  this,  by  which 

(m)  Webber  v.  Lee,  1  D.  &  L.  584 ;  Porch  v.  Hopkins,  1  D.  &  L.  881. 

(«)  Doe  d.  Body  v.  Cox,  15  L.  J.,  Q.  B.  317. 

(&)  Wilson  v.  Thorpe,  6  M.  &  W.  7:21  ;  Harrison  v.  Greenwood,  15  L.  J.,  Q.  B.  92. 


464  russell's   arbitrator. 

the  defendant  can  contest  the  validity  of  the  judgment. (c)  It  is  immaterial 
whether  execution  has  been  issued,  or  if  issued,  whether  it  has  been  exe- 
cuted. In  the  former  case,  the  motion,  it  seems,  is  to  set  aside  the  judg- 
ment and  to  restrain  the  plaintiff  from  issuing  execution  ;((/)  in  the  latter,  to 
set  aside  the  judgment  and  writ,(e)  and  if  a  levy  have  been  made,  also  to 
return  the  amount. (/) 

This  step  may  be  taken  by  the  defendant,  whether  he  has  omitted  to 
move  to  set  aside  the  award  itself,(g-)  or  having  applied,  has  had  his  rule 
discharged. (A) 

The  motion  may  be  founded  on  the  same  ground  of  alleged  defects  appa- 
rent on  the  award  on  which  a  motion  to  set  aside  the  award  has  been  made 
and  refused  ;  for  the  court,  we  have  seen,  will  not  set  aside  the  award,  unless 
the  objection  be  clearly  good,  and  refuse  to  decide  a  doubtful  point ;  but  on 
the  rule  to  set  aside  the  judgment,  the  court  are  necessarily  bound  to  come 
to  a  determination  on  the  validity  of  the  award,  since  refusing  the  rule  has 
the  effect  of  establishing  the  award. (i) 

It  is  laid  down  as  a  clear  principle,  that  for  no  other  defects  in  the  award 
r#/.fiq-i  than  those  apparent  on  its  face  can  the  ^judgment  entered  pursuant 
L  -J  to  it  be  impeached(&)  after  the  time  for  setting  aside  the  award  has 
expired;  yet  in  a  late  case,  Patteson,  J.,  set  aside  the  judgment  because 
the  award,  finding  generally  for  the  plaintiff,  has  omitted  to  find  on  each 
issue  in  the  cause,  though  it  does  not  appear  from  the  report,  nor  is  it  pro- 
bable that  the  award  showed  on  its  face  that  there  was  an  issue  left  undeter- 
mined.^) The  principle  cited  above  does  not  seem  to  have  been  adverted 
to. 

It  is  no  ground  for  setting  aside  the  judgment  signed  for  the  defendant 
pursuant  to  the  award,  that  before  the  award  was  made  the  plaintiff  had 
become  bankrupt. (m) 

Though  the  award  be  good,  if  there  be  any  irregularity  in  entering  a  ver- 
dict pursuant  to  the  award,  or  in  signing  judgment  or  issuing  execution,  the 
court,  on  a  proper  application,  will  set  aside  the  proceedings. (n) 

It  does  not  seem  to  have  been  decided  with  respect  to  a  judgment  enter- 
ed pursuant  to  an  award,  whether  the  defendant  be  bound  to  apply  to  set 
it  aside  within  a  reasonable  time  after  the  entry  of  the  judgment,  but  it  is 
presumed  that  the  same  rule  which  applies  in  other  cases  holds  here, 
namely,  that  if  the  award  be  void,  and  the  judgment  a  nullity,  no  lapse  of 
time  is  a  waiver  of  the  right  to  apply  ;  but  if  the  judgment  be  only  irregular, 
application  must  be  made  in  reasonable  time,  and  before  the  party  applying 
has  taken  any  fresh  step  with  knowledge  of  the  irregularity. (o) 

In  one  instance,  where  the  Master  had  taxed  the  costs  of  the  cause  and 

(c)  Brooks  v.  Parsons,  1  D.  &  L.  691 ;  Manser  v.  Heaver,  3B.&  Ad.  295 ;  Doe  d. 
Madkins  v.  Horner,  8  A.  &  E.  235  ;  Wrightson  v.  Bywater,  3  M.  &  VV.  199. 

(d)  Doe  d.  Madkins  v.  Horner,  8  A.  &  E.  235. 

(e)  Manser  v.  Heaver,  3  B.  &  Ad.  295.  (  f)  Wrightson  v.  Bywater,  3  M.  &  W.  199. 
(g)  Manser  v.  Heaver,  3  B.  &  Ad.  295.  (A)  Wrightson  v.  Bywater,  3  M.  &  W.  199. 
(i)   Wrightson  v.  Bywater,  3  M.  &  VV.  199. 

(fc)  Manser  v.  Heaver,  3  B.  &  Ad.  295 ;  Doe  d.  Madkins  v.  Horner,  8  A.  &  E.  235  ; 
Wrightson  v.  Bywater,  3  M.  &  W.  199 ;  Macarthur  v.  Campbell,  2  A.  &  E.  52. 

(I)  Brooks  v.  Parsons,  1  D.  &.  L.  691.  (/«)  Andrews  v.  Palmer,  4  B.  &  A.  250. 

[n)  Hayward  v.  Ribbans,  4  East,  309  ;  Callard  v.  Patersun,  4  Taunt.  318. 
(o)  2  Archb.  Pract.  1044, 1045,  7th  cd. 
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reference  and  award  together  in  one  allocatur,  and  judgment  had  been  sign- 
ed for  the  whole,  a  motion  was  made  to  set  it  aside  on  the  ground  that  the 
costs  of  the  reference  and  award  had  been  improperly  included  ;  the  court 
treated  it  as  an  irregularity  only,  to  which  two  answers  *were  appli-  r<fl<M-i 
cable  in  the  particular  case  ;  namely,  that  there  had  been  an  unrea-  L  -I 
sonable  delay  in  making  the  application  ;  and,  secondly,  that  the  defen- 
dant's attorney  had  distinctly  assented  to  that  mode  of  taxation,  knowing 
that  the  judgment  could  only  be  entered  for  the  whole  amount  of  costs  in 
the  allocatur.(jo) 

The  rule  of  court  which  requires  that  objections  shall  be  stated  in  the 
rule  nisi  on  a  motion  to  set  aside  the  award,  does  not,  it  seems,  apply  to  a 
rule  nisi  to  set  aside  the  judgment;  and  the  objection  intended  to  be  relied 
on  need  not  be  specified  therein,  at  least  if  it  be  one  apparent  on  the  face  of 
the  award. (y) 


CHAPTER   XL  [*665] 

IMPEACHING   AN  AWARD   IN  EQUITY. 

The  present  chapter  treats  of  impeaching  an  award  in  equity. 

In  its  first  section  it  examines  into  the  jurisdiction  of  the  Court  of  Chan- 
cery over  awards,  and  the  effect  of  the  restrictions  as  to  jurisdiction  imposed 
by  the  statute  9  &  10  Wm.  III.  c.  15. 

The  second  section  remarks  shortly  on  the  grounds  for  which  equity  will 
hold  an  award  void. 

The  third  discusses  the  various  modes  of  proceeding  to  set  the  award 
aside,  by  bill,  by  motion,  or  exceptions,  and  the  circumstances  under  which 
the  respective  methods  are  available. 


SECTION  I.  [*666] 

IN  WHAT  CASES  CHANCERY  HAS  JURISDICTION  TO  SET  ASIDE  AN  AWARD. 

I.  When  award  not  under  the  statute  of  William  III.'] — The  courts  of 
equity  have  always  exercised  jurisdiction  over  awards,  although  the  sub- 
mission was  by  agreement  out  of  court  and  incapable  of  being  made  a  rule 
of  court. («)     This  jurisdiction  subsists  at  the  present  day. 

On  the  reference  of  an  action  at  Common  Law,  whether  the  submission 
be  by  order  of  a  Judge,  or  order  of  Nisi  Prius,  or  rule  of  a  Court  of  Com- 
mon Law,  the  Court  of  Chancery  has  undoubted  authority  to  set  aside  the 
award,  and  to  prevent  a  party  taking  advantage  of  its  provisions  in  his 

( p)  Bignall  v.  Gale,  3M.&G.  858.  (q)  Manser  v.  Heaver,  3  B.  &  Ad.  295. 

(a)  Greenhill  v.  Church,  3  Rep.  in  Chanc.  49. 
March,  1849.— 30 
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favour.  For  when  an  order  of  reference  of  a  cause  depending  in  a  court 
of  law  is  made  a  rule  of  court,  ahd  application  is  made  in  the  court  of  law 
to  enforce  the  award,  a  court  of  equity  considers  the.  reference  by  rule  of 
court  merely  as  a  proceeding  in  the  court  of  law,  modified  and  regulated  by 
the  consent  of  the  parties  ;  and  whether  the  circumstances  of  consent  to  this 
mode  of  carrying  on  the  suit  may  or  may  not  be  deemed  worthy  of  con- 
sideration in  equity,  the  mere  fact  that  the  parties  have  so  far  regulated  the 
proceeding  at  law,  cannot  bar  the  jurisdiction  of  equity  to  grant  an  injunc- 
tion to  restrain  the  proceeding  to  enforce  the  award  at  law,  or  to  set  the 
award  aside.  The  statute  9  &  10  W.  III.  c.  15,  does  not  in  any  way 
interfere  with  the  ancient  power  of  the  courts  of  equity,  when  an  action  is 
referred,  and  the  submission  made  a  rule  of  court,  not  under  the  statute,  but 
at  common  law.(i) 

r*flfiTl  *^*  ^ien  award  under  the  statute  of  William  III.'] — Much 
L  -1  discussion  has  taken  place  respecting  the  jurisdiction  of  the  Court 
of  Chancery  to  set  aside  an  award,  made' on  a  submission  out  of  court,  con- 
taining a  clause  for  making  it  a  rule  of  court  under  the  statute  9  &  10  W. 
III.  c.  15. 

The  first  reported  instance  of  a  bill  to  set  aside  an  award  on  a  submission 
under  the  Act  being  brought  in  equity  occurred  in  1791.  There  a  cause 
in  Chancery  having  been  referred  by  a  submission  which  was  made  a  rule 
of  the  Court  of  King's  Bench,  and  the  latter  court  having  refused  either  to 
set  aside  the  award  or  to  enforce  it  by  attachment  ;  on  the  plaintiff's  bring- 
ing a  bill  in  Chancery  to  be  relieved  against  the  award,  Lord  Macclesfield, 
C,  seems  to  have  been  of  opinion  that  as  the  common  law  court  had  declined 
to  exercise  its  jurisdiction  under  the  statute,  and  had  left  the  party  on  one 
side  to  his  remedy  by  action,  it  left  the  other  to  take  relief  by  bill  in  equity  ; 
and  consequently  he  set  the  award  aside. (c) 

In  the  next  case  in  order  of  time  the  court  entertained  the  jurisdiction, 
no  question  being  raised,  but  dismissed  the  bill  on  the  merits,  (d) 

Very  shortly  after,  however,  the  point  as  to  the  jurisdiction  was  taken  : 
for  in  1729,  on  a  bill  to  set  aside  an  award  charging  undue  practice  in  the 
umpire,  the  defendant  pleaded  that  the  submission  was  under  the  statute  of 
Wm.  III.,  and  had  been  made  a  rule  of  the  Court  of  King's  Bench  ;  and 
the  plea  was  ordered  to  stand  for  an  answer,  with  liberty  to  except ;  but  the 
cause  does  not  appear  ever  to  have  been  heard. (e) 

The  opinion  at  that  time  prevailed   that  the  Court  of  Chancery  had  a 

concurrent  jurisdiction  with  the  court  of  which  the  submission  was  a  rule, 

to  examine  into  the   award   on  the  ground  of  partiality  of  the  arbitrator, 

n  within  the  *period  limited  by  the  Act;(/)  a  view  of  the  law  which 

-*  was  countenanced  in  later  times  by  the  observations  of  Lord  Eldon, 

in  one  of  his  early  decisions  on  the  statute. (g) 

(b)  Nichols  v.  Chalie,  14  Ves.  205  ;  Nichola  v.  Roe,  3  M.  &  K.  431 ;  Ld.  Lonsdale  v. 
LHtledale,2  Ves.  Jr.  451  ;  Brown  v.  Brown,  1  Vcrn.  157;  Chuck  v.Cremer,  2  Phill.  477. 

(c)  Wind  v.  Peziam,  cited  Chicot  v.  Lcquesne,  2  Ves.  Sr.  316;  cited  also  in  notes  to 
Auriol  v.  Smith,  1  Turn.  &  R.  131. 

(d)  Reynell  v.  Luoeomb,  a.  d.  1727,  cited  in  Auriol  v.  Smith,  1  Turn.  &  R.  135,  notes. 
\r)  Alardea  v. Campbell,  Bonb.265;  S.  C.  cited  in  Auriol  v.  Smith,  1  Turn,  and  R.  133, 

notes. 
(/)  Alardei  v.  Campbell,  Bunh.  2G5.  (g)  Fethcristonc  v.  Cooper,  9  Ves.  67 
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In  1735,  on  a  bill  to  set  asicLne  award,  whore  the  submission  was  made 
an  order  in  Chancery,  after  k  award  had  been  made,  the  defendant 
objected,  that  the  time  given  byV  statute  having  elapsed,  the  bill  would, 
not  lie  :  but  Lord  Talbot,  C,  waif  opinion,  that  to  be  within  the  statute 
the  confirmation  of  the  submissionVust  be  prior  to  the  award  :  and  that  as 
to  the  time,  it  was  impossible  for  tn\  party  to  apply  within  the  term  after 
the  award  was  made,  because  the  si%nSSi0n  had  not  been  made  a  rule  of 
court  within  that  time:   he  therefore  9t  aside  the  award. (h) 

A  bill  to  set  aside  an  award,  on  a  suVjssion  under  the  statute  made  a 
rule  of  the  Court  of  King's  Bench,  haviy  been  brought,  alleging  corrup- 
tion and  fraud  of  the  arbitrators,  and  the  defendant  having  pleaded  the  award 
in  bar,  and  insisted  that  it  was  a  fair  awam  Lord  Hardwicke,  C,  in  1740, 
ordered  the  plea  to  stand  for  an  answer,  with  Kerty  to  except, and  said  he  only 
remembered  one  instance  of  a  bill  brought  faSuch  a  purpose,  which  was 
Ward's  case,  (cited  previously  as  Ward  v.  Pe\nrn.)(i) 

On  a  like  submission,  in  1751,  a  similar  bill  (barcrino-  the  arbitrator  with 
misconduct,  the  same  judge  expressed  his  determination  to  follow  the  pre- 
cedent of  Ward's  case,  and  to  make  the  arbitrator\ay  costs,  if  proved  par- 
tial.^) 

And  Lord  Loughborough,  C,  in  1794,  when  decline  that  a  reference 
by  order  of  Nisi  Prius  was  not  a  reference  under  tHj  statute,  expressly 
stated  his  opinion  that  the  jurisdiction  of  Chancery  was  not  barred  by  a 
reference  under  the  statute. (/) 

At  the  commencement  of  the  present  century,  howevet,  different  views 
prevailed,  and  in  1803,  on  a  bill  to  set  aside  *an  award,  wVen  the  r*fif*qi 
submission  was  made  a  rule  of  a  court  of  common  law  uncter  the  L  -• 
statute,  Lord  Eldon,  C,  declining  to  say  whether  the  jurisdiction  of  Chan- 
cery was  shut  out  by  the  act,  dissolved  an  injunction,  where  the  objections 
to  the  award  were  such,  as  might  have  been  equally  well  raised  in  the 
court  of  which  the  submission  was  a  rule. 

He  held  also  that  it  was  of  no  consequence,  that  the  submission  had  not 
been  madfiji  rule  of  court  till  after  the  award  had  been  made.(m)  Lord 
Talbot,  C,  as  we  have  seen  in  an  earlier  case,  expressed  a  different 
opinion, (n)  but  the  invariable  practice  of  all  the  courts  at  the  present  day  is 
in  accordance  with  Lord  Eldon's  view. 

In  1807,  on  a  general  reference  by  parties  in  a  suit  in  Chancery,  where 
the  submission  was  made  a  rule  of  the  Court  of  King's  Bench,  Lord  Eldon, 
C,  expressed  great  doubts,  whether  the  statute  did  not  deprive  the  parly  of 
the  power  to  file  a  bill  in  Chancery  to  set  aside  the  award  for  a  mistake 
in  law  apparent  on  its  face  ;(o)  and  very  shortly  after,  in  a  case  of  a  similar 
character,  after  consulting  some  of  the  judges,  he  expressly  decided  that  the 
statute  confined  the  jurisdiction  over  the  award  to  that  court  only,  of  which 
the  submission  was  a  rule.(/j) 

This  decision  has  been  assented  to  as  undoubted  law  ever  since.     But  in 


(/<)  Spettigue  v.  Carpenter,  3  P.  W.  361 ;  S.  C.  Vin.  Ab.  Supp.  Arb.  p.  301. 

(?)  Kampshire  v.  Yoting,  2  Alk.  155.  (k)  Chicot  v.  Lequesne,  2  Ves.  Sr.  315. 

(l)  Lord  Lonsdale  v.  Littlcdale,  2  Ves.  Jr.  451. 

(m)  Fctherstone  v.  Cooper,  9  Ves.  67. 

(n)  Spettigue  v.  Carpenter,  3  P.  W.  361.     See  ante,  p.  668. 

(o)  Nichols  v.  Chalie,  14  Ves.  265.  (p)  Gwinctt  v.  Bannister,  14  Ves.  530, 
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1816  Sir  T.  Plumer,  V.  C,  agreeing  that  i<-he  submission  had  been  made 
a  rule  of  another  court,  Chancery  could  nrnave  acted,  took  the  distinction, 
that  a  bill  would  lie,  if  the  submission  har001  been  made  a  rule  ;  and  held 
that  the  mere  agreement  to  make  the  su'nission  a  ru^e  0I>  court  was  unim- 
portant, unless  it  was  actually  so  made,-00"  l^at  ^  was  tne  same  as  if  there 
had  been  no  clause  for  that  purpose. (q 

In  the  next  reported  case  on  the  si'ject  (m  1820)  the  correctness  of  this 
view  seems  to  have  been  assumed  o  one  side,  and  tacitly  admitted  on  the 
other. (r) 

r*g7Q-i  *Subsequently,  howeve»  m  1823,  though  the  bill  was  not  filed 
*-  -*  until  after  the  time  for  seeing  aside  the  award  in  the  court  of  com- 
mon law  had  expired,  Sir  J.  L^ch,  V.  C,  dissented  from  the  view  enter- 
tained by  Sir  T.  Plumer  in  Stcf  v.  Andrews, (s)  and  held  that  the  omission 
of  the  party  to  make  the  subrpssion  a  rule  could  not  give  that  court  power 
over  it,  and  defeat  the  limita'on  of  time  imposed  by  the  statute. (£) 

This  decision  was  short/  (in  1824)  followed  by  another  in  which  the 
same  judge,  Sir  J.  Leach,  V>  C.,  held  that  Chancery  had  no  jurisdiction  by 
bill,  though  the  submission  contained  a  clause  for  making  it  a  rule  either  of 
the  Court  of  Kino-'s  Be>ch  or  of  Chancery,  and  though  it  was  contended 
that  filing  the  bill  in  Chancery  was  equivalent  to  making  it  a  rule  of  that 
court :  the  submissiorwas  in  fact  made  a 'rule  of  the  Court  of  King's  Bench, 
by  the  defendant  beween  the  filing  of  the  bill  and  the  motion  for  an  injunc- 
tion. («) 

The  decisions  if  Sir  T.  Plumer  and  Sir  John  Leach  being  thus  diametri- 
cally opposite,  still  left  open  the  question,  as  to  the  effect  of  making  the  sub- 
mission a  rule  of  a  court  of  common  law,  after  a  bill  had  been  filed  in  Chan- 
cery to  set  as/de  the  award. (x) 

In  a  subsequent  instance,  where  the  submission  had  not  been  made  a 
rule  of  the  common  law  court  before  the  bill  was  filed,  Shadvvell,  V.  C,  (in 
1833,)  agreeing  with  Sir  T.  Plumer,  overruled  a  demurrer  to  the  bill,  on 
the  ground  that  the  original  inherent  jurisdiction  of  the  Court  of  Chancery 
was  not  taken  away,  except  when  the  submission  had  been  actually  made 
a  rule  of  another  court  before  the  bill  was  filed  ;  and  though  the  submission 
had  been  actually  made  a  rule  of  another  court  before  the  bill  was  filed; 
and  though  the  submission  had  been  made  a  rule  of  the  court  of  King's 
Bench  before  the  plaintiff  obtained  an  injunction,  the  Vice-Chancellor 
refused  to  dissolve  it  on  that  account;  holding  that  the  Court  of  Chancery 
having  once  acquired  jurisdiction  before  the  submission  had  been  made 
r*P7il  *a  ru'e'  stl"  reta'ned  it.(y)  On  appeal,  however,  against  the  order 
-1  granting  an  injunction,  Lord  Brougham,  C,  overruled  the  above 
decision,  pronouncing  that  the  statute  would  be  repealed  in  its  most  express 
provision,  if  the  jurisdiction  still  resided  in  that  court,  after  the  parties  had 
agreed  to  make  the  submission  a  rule  of  another  court ;  and  that  the  fact  of 
whether  or  not  it  had  been  so  made  a  rule  before  the  filing  the  bill  was 
immaterial,  (z) 

q)     h  IV  v.  Andrews,  2  Madd.  G.  (r)  Goodman  v.  Saycrs,  2  J.  &  W.  249. 

(8)  2  Madd.  6.  (t)  Davis  v.  Getty,  1  S.  &  S.  411. 

<„)  Dawson  v.  Sadler,  1  S.  &  S.  537.  (x) v.  Mills,  17  Ves.  419. 

(y)  Nichols  v.  Roc,  5  Sim.  156.  (*)  Nichols  v.  Hoc,  3  M.  &  K.  431. 
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In  a  very  recent  case,  (decided  in  1816,)  where  a  bill  was  filed  to  set 
aside  an  award,  made  on  a  submission  by  agreement  out  of  court  referring  a 
suit  in  Chancery  and  all  matters  in  difference,  and  containing  a  provision 
that  the  submission  and  award  might  be  made  a  rule  of  the  Court  of  Chan- 
cery ;  the  submission  not  having  been  made  a  rule  of  court,  Shadwell,  V.  C, 
overruled  a  demurrer  to  the  bill  on  the  same  ground  that  he  took  in  Nichols 
v.  Roe  ;(a)  namely,  that  the  submission  not  having  been  made  a  rule  of 
court,  the  jurisdiction  of  Chancery  remained.  But  Lord  Cbttenham,  C,  on 
appeal,  reversed  the  decision,  holding  that  it  had  already  been  solemnly  set- 
tled in  Nichols  v.  Roe, (6)  that  the  filing  the  bill  before  the  submission  had 
been  made  a  rule  was  no  matter  of  importance;  and  that  he  fully  approved 
of  that  construction  of  the  statute,  and  would  do  nothing  to  disturb  that  deci- 
sion :  since  it  was  impossible  not  to  see  that  it  was  the  intention  of  the  act, 
that  the  award  should  be  set  aside  only  by  that  court,  of  which  the  submis- 
sion was  a  rule  ;  and  that  as  it  was  now  clearly  decided  that  the  jurisdic- 
tion of  Chancery  was  altogether  excluded,  when  the  submission  was  to  be 
made  a  rule  of  another  court ;  so  when  it  was  to  be  made  a  rule  of  the  Court 
of  Chancery,  he  held  that  that  court  had  jurisdiction  to  set  the  award  aside, 
only  in  the  summary  manner  pointed  out  by  the  act,  and  not  by  bill,  at  least 
when  the  proceeding  by  motion  was  equally  efficient. (c) 

*No  circumstances  can  give  the  Court  of  Chancery  jurisdiction,  r*R-,9-i 
when  the  agreement  is,  that  in  pursuance  of  the  statute  the  sub-  *- 
mission  shall  be  made  a  rule  of  a  court  of  common  law.(rf) 

On  several  occasions  it  was  contended  that  the  statute  did  not  intend  to 
take  away  the  jurisdiction,  when  there  was  fraud  on  the  part  of  the  arbitra- 
tors or  the  parties,  but  Sir  T.  Plumer,  V.  C,  Lord  Eldon,(e)  and  Sir  John 
Leach,  V.  C. ,(_/*)  all  concur  in  holding  that  the  statute  permits  no  special 
exception  on  this  ground. 


*SECTION  II. 

FOR  WHAT  GROUNDS  EQUITY  WILL  SET  ASIDE  AN  AWARD. 

As  there  seems  in  most  cases  to  be  no  substantial  distinction  between  the 
courts  of  law  and  equity  as  to  the  grounds  on  which  awards  may  be  set 
aside  in  each  ;(«a)  to  avoid  repetition  the  general  enumeration  of  the  grounds 
on  which  an  award  may  be  successfully  impeached,  is  confined  to  the  chap- 
ter on  setting  aside  awards  on  motion  ;{bb)  and  the  points  now  considered  are 
those  only,  which  for  some  cause  or  other  are  more  particularly  connected 
with  proceedings  in  equity. 

(a)  5  Sim.  156.  (b)  3  M.  &  K.  431. 

(c)  Homing  v.  Swinnerton,  1  Coop.  C.  C.  386. 

(</)  Yates  v.  Barnard,  cited  in  Homing  v.  Swinnerton,  1  Coop.  C.  C.  422,  notes,  per  Sir 
J.  Leach,  V.  C. 

(e)  Auriol  v.  Smith,  1  Turn.  &  R.  121.  (  f)  Dawson  v.  Sadler,  1  S.  &  S.  537. 

(aa)  Lingood  v.  Eade,  2  Atk.  501  ;  R.  v.  Wheeler,  3  Burr.  1257. 
{Lb)  See  P.  3,  oh.  9,  s.  3,  p.  627. 
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In  an  old  case,  before  the  statute  of  William  III.,  on  a  bill  to  be  relieved 
against  an  award  on  a  submission  by  bond,  the  court  said  they  would  neither 
pKR^ql  confirm  nor  Overthrow  such  awards,  unless  circumvention  or  cor- 
L  J  ruption  were  proved.  But  otherwise  if  the  award  were  made  by 
order  of  court. (c) 

It  is  said  that  on  a  bill  to  set  aside  an  award,  and  nothing-  more,  the  Court 
of  Chancery  will  not  let  the  party  go  into  any  legal  objections,  except  the 
grounds  of  partiality  and  corruption  ;  but  if  the  bill  be  for  an  account,  and 
pray  to  set  aside  the  award  in  order  to  let  in  such  account,  that  then  the 
plaintiff  is  at  liberty  to  make  legal  objections. ((/)  Lord  Hardwicke,  C, 
lays  it  down,  that  when  a  bill  is  filed  to  set  aside  an  award,  and  for  an 
account,  as  the  plaintiff  is  entitled  to  an  account  unless  the  award  be  a  bar, 
the  court  will  enter  into  all  the  legal  objections  against  the  award,  which  a 
court  of  law  would  have  done,  it  being  insisted  on  by  the  plea  to  prevent  a 
general  account. (e) 

An  action  for  the  balance  of  an  account  was  referred  at  Nisi  Prius,  sub- 
ject to  the  certificate  of  an  arbitrator.  The  arbitrator  having  certified  in 
favour  of  the  plaintiff  for  a  specified  sum,  the  defendant  filed  a  bill  in 
Chancery  to  set  aside  the  award,  on  the  ground  that  the  arbitrator  had 
received  in  evidence  a  certain  account  as  an  account  stated,  without  suffi- 
cient evidence  of  its  possessing  that  character;  that  he  had  acted  on  it, 
declining  to  call  for  the  books  containing  accounts  of  prior  transactions  ; 
and  that  he  had  refused  to  give  the  defendant  credit  for  payment  of  certain 
sums,  paid  in  respect  of  the  transactions  covered  by  the  account,  though  not 
included  in  it.  The  bill  also  alleged  fraud  in  the  plaintiff  at  law,  and 
misconduct  in  the  arbitrator,  but  no  attempt  was  made  to  prove  either 
charge.  An  injunction  had  been  granted  by  the  V.  C.  to  prevent  the 
plaintiff  at  law  issuing  execution  on  the  judgment.  Lord  Cottenham,  C, 
dissolved  the  injunction,  on  the  ground,  that  it  was  clearly  within  the  arbi- 
trator's jurisdiction  to  decide  whether  the  account  produced  were  a  settled 
account  conclusive  between  the  parties,  and  that  the  plaintiff  in  equity  had 

_  -,  *failed  to  show  his  title  to  credit  for  the  sums  which  the  arbitrator 
L  -*  had  refused  to  take  into  account.  He  also  said,  that  he  had  dis- 
posed of  the  case  on  the  facts,  as  in  the  state  of  the  authorities  as  to  the 
extent  of  the  jurisdiction  of  Chancery,  disposing  of  it  on  the  point  of  law 
would  hardly  be  satisfactory  ;  but  he  added,  »  what  is  there  to  give  to  a 
court  of  equity  any  peculiar  jurisdiction  in  case  of  a  judgment  founded 
upon  such  an  award,  which  it  would  not  have  had  if  it  had  been  founded 
upon  a  verdict?"  "That  failure  at  law  from  the  errors  of  the  judge, 
or  the  jury,  or  in  the  conduct  of  the  cause,  will  not  per  se  give  this  court 
jurisdiction,  is  certain  ;  does  a  different  rule  prevail  where  the  failure  is 
attributable  to  any  conduct  in  the  arbitrator  ?"(/*) 

It  has  been  decided  that  no  bill  would  lie  on  the  equity  side  of  the 
Exchequer  to  review  the  decision,  on  points  of  law  and  fact,  of  an  arbitra- 
tor appointed  on  a  submission  by  order  of  Chancery. (g) 

(c)  Greenhill  v.  Church,  :t  feep.  in  Chan.  49.  8!). 

(d)  Champion  v.  Wenham,  Amb.  245.  (/•)  Lingoc-d  v.  Eadc,  2  Atk.  501. 
(/)  Chuck  v.Civn.rr, •>  Phill.  477;  S.  C.  17  L.  J.  Ch.287. 

(g)  Pitcher  v.  Kigl>y,  !i  Trice,  TJ. 


IMPEACHING      AN     AWARD     IN      EQUITY.  471 

Upon  a  bill  by  the  assignee  of  a  judgment  against  the  conusor,  stating 
an  award,  in  which  a  certain  sum  was  found  due  upon  the  judgment,  and 
praying  that  accounts  might  be  taken  against  the  conusor,  upon  the  fooling 
of  the  award  and  the  judgment  ;  the  defendant,  the  conusor,  cannot  by  his 
answer  impeach  the  award,  and  raise  questions  which  have  been  discussed 
before,  and  decided  by  the  arbitrators,  as  to  the  state  of  the  accounts  between 
the  defendant  as  conusor  and  the  conusee  of  the  judgment. (/i) 

The  fact,  that  after  the  award  mutual  releases  have  been  executed,  will 
not  necessarily  preclude  inquiry  into  its  validity. (j)  B#t  it  an  award  be 
made  on  a  reference  of  all  matters  in  difference,  a  party,  after  receiving  the 
money  awarded,  and  executing  a  general  release,  and  acquiescing  in  the 
award  for  some  years,  will  not,  on  a  suggestion  that  the  arbitrator  has 
decided  on  one  matter  only,  be  permitted  to  maintain  a  bill  against  his 
opponent  for  a  general  account  of  all  other  transactions  except  what  relates 
to  that  one  matter. (A:) 

*Though  no  bill  lies  to  set  aside  an  award  on  a  question  of  fact  r*fi7F--i 
decided  by  the  arbitrators,  yet  evidence  of  the  merits  will  be  let  in,  L  J 
so  far  as  it  throws  light  on  their  conduct. (/) 

Commissioners  appointed  by  statute  to  ascertain  the  bounds,  and  fix  the 
rent  payable  to  the  crown  for  certain  mines,  made  an  award,  giving  a  bene- 
fit to  a  miner,  on  the  faith  of  his  having  agreed  to  pay  a  sum  for  certain 
bygone  workings  of  the  mine.  The  commissioners  were  not  authorized 
by  the  statute  in  imposing  on  the  miner  such  condition  of  payment.  The 
miner  having  refused  to  comply  with  the  supposed  terms,  an  information 
was  filed  in  Chancery,  at' the  suit  of  the  crown,  with  a  view  to  enforce 
payment,  or  to  set  the  award  aside,  on  the  ground  of  fraud  and  mistake  :  but 
the  court  being  of  opinion  that  the  miner  had  never  entered  into  the  agree- 
ment, though  the  commissioners  mistakenly  supposed  that  he  had,  held  the 
claim  for  the  payment  not  maintainable  on  the  facts  ;  and  they  also  refused 
to  set  aside  the  award,  there  being  no  fraud  shown  ;  since,  as  the  time 
limited  by  the  act  for  making  the  award  had  expired,  the  miner,  if  the 
award  were  set  aside,  would  lose  the  whole  benefit  of  the  Act  of  Parlia- 
ment, without  any  fault  of  his  own,  on  account  of  a  mistake  of  the  com- 
missioners, (m) 


SECTION  III. 


WHAT    THE    MODES    OF    PROCEEDING    TO    SET    ASIDE    AN    AWARD    IN  EQUITY. 

I.  Proceeding  by  bill  to  set  aside  an  award.'] — When  the  submission 

(h)  Hill  v.  Ball,  2  Bligh,  N.  S.  1. 

(?)  Morgan  v.  Pindar,  3  Rep.  in  Chauc.  76.         (k)  Jones  v.  Bennett,  1  Bro.  P.  C.  528. 

(I)  Goodman  v.  Sayers,  2  J.  &  W.  249.  259. 

(in)  Attorney  General  v.  Jackson,  5  Hare,  355. 
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r*fi     1  is  by  judge's  order,  order  of  Nisi  Prius,  or  rul 
L     '   ■*  mon  law,  or  by  private  agreement  not  under  th 


lie  *of  a  court  of  com- 
by  private  agreement  not  under  the  statute  of  William 
TTL,  the  proceedings  to  set  aside  the  award  must  be  by  bill. (a) 

After  a  reference  on  the  trial  of  an  issue  directed  out  of  Chancery,  the 
jurisdiction  of  Chancery  over  the  suit  is  at  an  end,  and  the  court  cannot 
direct  a  new  trial  of  the  issue  though  the  party  be  dissatisfied  with  the 
award.  If,  however,  the  award* be  objected  to  on  the  ground  of  corruption 
in  the  arbitrators,  the  facts  may  perhaps  be  brought  before  the  court  by  a 
supplemental  bn'l/b) 

In  a  bill  to  set  aside  an  award  the  particular  ground  on  which  it  is  sought 
to  impeach  it  ought  to  be  charged  with  all  its  circumstances. (c) 

An  award  made  on  a  submission  by  agreement  between  the  plaintiff  and 
defendant,  who  we're  partners,  appointed  persons  in  the  nature  of  receivers 
to  collect  and  pay  the  debts  of  the  firm,  and  to  pay  over  the  surplus  in 
moieties  to  the  plaintiff  and  defendant. 

The  plaintiff  filed  a  bill,  which  stating  the  award,  and  that  several 
demands  had  been  enforced  by  creditors  against  him,  prayed  contribution 
from  the  defendant,  and  an  account  generally.  The  defendant  pleaded  the 
award,  and  the  court  allowed  the  plea,  as  the  bill  did  not  state  as  a  specific 
objection  to  the  award  that  it  was  not  final,  for  not  having  provided  for  a 
deficiency  of  assets,  or  set  forth  the  deficiency,  or  show  what  debts  the 
plaintiff  had  been  forced  to  pay.((/)  On  a  rehearing,  it  appeared  that  by 
the  award  the  plaintiff  was  to  be  at  the  risk  of  all  the  debts  incurred  after 
a  certain  day,  on  which  day  the  partnership  was  awarded  to  end.  Though 
the  bill  stated  that  the  debts  in  respect  of  which  contribution  was  sought 
were  incurred  by  the  partnership,  the  court  thought  this  might  apply  to 
debts  incurred  after  the  day,  for  as  between  creditors  and  the  firm  the  part- 
r*Ri7»-|  nership  still  existed  ;  *and  that  as  the  arbitrators  had  proceeded  on 
L  -*  a  supposition  that  the  partnership  effects  were  sufficient  to  pay  all 
demands  up  to  that  time,  the  court  would  presume  the  supposition  well 
founded  until  it  was  expressly  negatived  :  and  so  the  order  allowing  the 
plea  was  affirmed. (e) 

The  effect  of  the  award  itself  as  a  plea  in  bar  to  the  bill  to  set  it  aside, 
the  averments  which  the  plea  must  contain,  and  how  it  must  be  supported 
by  an  answer,  have  been  already  considered  in  the  section  treating  of  an 
award  as  a  defence  in  equity. (f\ 

If  the  bill  to  set  aside  the  award  impeach  it  on  grounds  which  the  court 
cannot  entertain,  as  for  instance,  that  the  arbitrator  has  come  to  a  wrong 
decision  on  the  matters  referred  ;  demurring  to  the  bill  is  the  proper  mode 
of  questioning  the  sufficiency  of  the  objections. (g-) 

It  is  not  a  cause  of  demurrer  to  a  bill  to  set  aside  an  award,  charging 
collusion  and  corruption  of  the  arbitrator,  that  the  parties  have  proceeded 
in  a  court  of  law,  and  that  there  would  be  a  remedy  in  that  court ;  for  the 
proceeding  under  the  authority  of  the  court  of  law  may  be  perfectly  incom- 
petent; since  that  which  would  subvert  the  award  may  arise  out  of  the 

[a  <  Jrccnhill  v.  Church,  3  Rep.  in  Chanc.  49.  89  ;  Lord  Lonsdale  v.  Littledalc,  2  Vcs. 
Jr.  4.r>l. 

(/>)  Woodley  v.  Johnston,  1  Molloy,  394.         (c)  Tittenson  v.  Peat,  3  Atk.  529. 
(d)  Routh  v.  Peach, 2  Anst.  Mil.  («)  Routh  v.  Peach,  3  Anst.  637. 

(/)  Sec  P.  3,  cli.  4,  s.  2,  p.  531.  (g)  Pitcher  v.  Rigby,  9  Price,  79. 
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answers  in  equity,  and  there  is  a  great  difference  in  compelling  that  disco- 
very in  answer  to  pointed  interrogatories  from  affidavits  at  law,  where  the 
parties  cannot  be  pressed  to  make  a  full  answer. (A)  We  have  previously 
seen,  that  in  such  case  the  arbitrator,  if  made  a  defendant,  cannot  demur.(i) 

In  an  old  case,  on  a  demurrer  to  a  bill  to  be  relieved  against  an  award 
for  excessive  damages  given,  it  was  ordered  that  the  defendant  should 
answer,  but  the  benefit  of  the  demurrer  should  be  saved  to  the  hearing.(A;) 

In  investigating  the  extent  of  the  personal  liability  of  the  arbitrator,  we 
have  seen  that  he  may  be  made  a  defendant  *to  a  bill  to  set  aside  p^g-i 
an  award,  when  charged  with  corruption  or  gross  misconduct,  with  L 
a  view  to  fix  him  with  payment  of  costs. (/) 

When  the  arbitrators  are  properly  made  parties  to  a  bill  to  be  relieved 
against  an  award  on  a  suggestion  of  misbehaviour  on  their  part,  according 
to  Lord  Northington,  C,  it  is  a  notorious  fixed  rule,  that'the  plaintiff  is 
entitled  to  read  their  answer  against  their  co-defendant  interested  in  the 
award,  who  contends  that  the  award  ought  to  be  supported. (m)         x 

II.  Proceeding  by  motion  to  set  aside  an  award.'] — If  the  reference  be 
by  order  of  the  Court  of  Chancery  made  in  a  suit  depending  in  that  court, 
the  usual  and  proper  method  of  impeaching  the  award  is  by  motion  sup- 
ported by  affidavits.(rc) 

On  a  reference  under  the  statute  of  William  III.,(o)  when  the  submis- 
sion provides  for  its  being  made  a  rule  of  Chancery,  in  ordinary  cases,  it  is 
clear,  that  the  proceeding  by  motion  summarily,  according  to  the  provisions 
of  the  Act,  is  the  only  available  course. (p\  Even  when  the  subjects  of 
reference  include  a  suit  in  Chancery,  Lord  Cottenham,  C,  has  decided, 
that  that  court  has  no  jurisdiction  by  bill,  when  the  objections  are  such,  as 
can  be  as  conveniently  and  effectually  discussed  in  the  former  method  of 
proceeding.  He,  however,  guarded  himself  against  deciding  that  a  case 
might  not  arise  in  which  the  proceeding  by  bill  could  be  admissible. (q\ 

Before  an  application  be  made  to  the  court  to  set  aside  an  award,  the  sub- 
mission must  be  made  an  order  of  court,(r)  *and  a  notice  of  motion  i-*fi7Q-| 
to  set  aside  the  award  must  be  given.  The  motion  may  be  made  L  J 
on  the  usual  days  in  term  or  out  of  term,  and,  by  special  leave  of  the  court, 
on  other  days  also.  This  leave  may  be  obtained  on  an  ex  parte  appli- 
cation.^) 

It  is  not  usual,  nor  is  it  necessary,  that  the  notice  of  motion  should  state 
the  grounds  on  which  it  is  sought  to  impeach  the  award. 

It  is  to  be  observed,  that  where  the  award  is  under  a  submission,  other 

(h)  Lord  Lonsdale  v.  Littledale,  2  Ves.  Jr.  451.  (i)  See  P.  2,  ch.  9,  s.  3,  p.  441. 

(&)  Younge  v.  Cooke,  3  Rep.  in  Chanc.  45.  82,  a.  d.  1673. 

(/)  See  P.  2,  ch.  9,  s.  3. 

(m)  Rybott  v.  Barrel!,  Coxe  MSS.  Line.  Inn;  S.  C.  2  Eden,  131 ;  cited  also  1  Ceop.C. 
C.  383  ;  Steward  v.  East  India  Company,  2  Vern.  380,  contra. 

(m)  Crawshay  v.  Collins,  3  Swanst.  90 ;  S.  C.  1  Wils.  C.  C.  31  ;  Dick  v.  Milligan,  2 
Ves.  Jr.  23.  (o)  9  &  10  W.  III.,  c.  15. 

(_p)  Dawson  v.  Sadler,  1  S.  &  S.  537. 

(9)  Heming  v.  Swinnerton,  1  Coop.  C.  C.  386  ;  2  Phill.  79. 

(>•)  See  P.  3,  ch.  5,  s.  2,  p.  551. 

{s)  2  Daniell's  Chanc.  Pract.  by  Headlam,  1453 ;  Smith's  Hand  Book  of  Chanc. 
Pract.  58. 
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than  by  order  of  court  made  in  a  suit,  that  the  affidavits  to  be  used  on  the 
motion  should  be  entitled  "  In  the  matter  of  the  arbitration  between  [the 
parties,]  and  in  the  matter  of  [the  Act  giving  the  court  jurisdiction  over  the 
award."](/) 

This  notice  of  motion  may  be  given,  and  come  on  to  be  heard,  as  a  cross 
motion  with  the  motion  to  make  the  award  an  order  of  court. (w) 

On  the  motion  coming  on,  the  application  will  be  rejected,  or  the  award 
set  aside,  according  to  the  judgment  of  the  court. (a?) 

It  may  here  be  mentioned,  that  on  a  motion  to  set  aside  an  award,  when 
the  submission  has  been  made  an  order  of  the  Court  of  Chancery  under 
the  statute,  the  order  of  that  court  confirming  the  award  is  final,  and  is  not 
subject-matter  of  appeal  to  the  House  of  Lords. (?/) 

A  mode  of  impeaching  awards  novel  to  the  Court  of  Chancery  was 
adopted  in  the  following  case. 

A  party  being  desirous  of  setting  aside  an  award  made  under  the  Lands 
Clauses  Consolidation  Act,  giving  him  compensation  for  his  land  which  was 
taken  for  the  purposes  of  a  railway,  applied  to  V.  C.  K.  Bruce  for  an  order 
nisi  to  set  the  award  aside.  No  notice  of  motion  had  been  given.  The 
-,  *grounds  alleged  for  the  application  were  the  following  : — The 
<-  -^  award  was  executed  on  the  23rd  of  Sept.,  1847,  and  the  application 
to  the  court  was  not  made  until  the  24th  of  November,  the  last  day  but  one 
of  Michaelmas  Term,  and  the  latest  day  on  which  a  motion  could  be  made 
to  set  aside  the  award,  on  the  assumption  that  the  time  for  such  an  appli- 
cation was  limited  by  the  statute  of  William  III.  :  that,  consequently,  if 
they  had  waited  to  serve  the  usual  notice  of  motion,  it  would  have  been  too 
late.  The  V.  C,  K.  Bruce,  under  the  circumstances,  granted  an  order 
that  the  award  should  be  set  aside,  unless  cause  were  shown  on  or  before  a 
certain  day.  The  merits  were  not  at  all  gone  into, and  the  order  was  granted 
for  what  it  was  worth,  the  V.  C.  leaving  to  the  other  side  to  impugn  the 
proceeding,  if  they  thought  fit.  Cause  was  shown,  and  the  award  ulti- 
mately sustained,  but  no  question  was  raised  on  showing  cause  as  to  the 
propriety  of  the  granting  the  order  nisi. (z) 

III.  Filing  exceptions  to  an  award  in  a  suit.'] — When  matters  in  a  suit 
were  referred  to  an  arbitrator  by  an  order  of  Chancery  made  by  consent  in 
the  cause,  according  to  the  ancient  practice,  the  arbitrator  was  looked  upon 
in  much  the  same  light  as  a  Master ;  his  award  was  considered  as  little 
conclusive  as  a  Master's  report,  and  orders  to  confirm  awards  were  as 
necessary  as  orders  to  confirm  reports. (a)  It  was,  moreover,  prescribed, 
that  the  award  ought  to  be  filed  and  confirmed,  before  the  party  could 

(0  Re  Law,  4  Bcav.  509.  (u)  Wilkinson  v.  Page,  1  Hare,  276. 

(x)  2  Darnell's  Chanc.  Pract.  by  Headlam,  1459 ;  Smith's  Hand  Book  of  Chanc. 
Pract.  60. 

(y)  O'Sullivan  v.  Hutchins,  cited  in  Bignold  v.  Springfield,  7  C.  &  F.  85;  2  Daniell's 
Chanc.  Pract.  by  Headlam,  1356.1357. 

(z)  Elliot,  v.  South  Devon  Railway  Cornp.,  V.  C.  Knight  Bruce,  Nov.  24,  1S47,  ex  rela- 
tione of  an  officer  of  the  Registrar's  Office.  See  case  reported  12  Jur.  446,  ante,  p.  109, 
See  Appendix  for  the  form  of  the  order  nisi. 

(a  )  < Irawebay  v.  Collins,  cited  in  Heming  v.  Svvinncrton,  1  Coop.  C.  C.  419,  notes  ;  S. 
C  3  Swanst.  90  ;  1  Wils.  C.  C.  31 ;  1  Swanst.  40. 
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ground  any  order  on  it,  and  that  after  it  was  filed,  and  an  order  to  confirm 
it  nisi  obtained,  the  other  side  was  at  liberty  to  file  exceptions  to  it,  which 
were  to  be  decided  on  argument. (&)  Now,  however,  since  the  decision  of 
the  arbitrator  *is  looked  upon  as  that  of  the  court,  and  held  to  be  r*rnn 
final,  the  practice  is  changed  ;  and  exceptions  can  no  longer  be  L  J 
taken  to  an  award,  except,  probably  in  the  rare  cases,  where  the  arbitrator 
is  expressly  substituted  for  the  Master  to  take  the  accounts  in  the  cause 
like  that  officer.(c) 


CHAPTER    XII.  [*682] 

EFFECT  OF  THE  FAILURE  OF  THE  REFERENCE. 

As  it  is  evident,  from  what  has  been  already  said  respecting  the  results 
of  a  reference  become  ineffectual  from  no  award  having  been  made,  or,  if 
made,  from  its  having  been  condemned  as  invalid,  that  the  matters  submit- 
ted to  the  arbitrator  are  in  general  left  in  the  same  position,  as  if  no  refer- 
ence had  ever  taken  place  ;  it  is  sufficient  in  this  concluding  chapter 
respecting  the  consequences  of  an  abortive  arbitration,  to  narrow  our  obser- 
vations to  the  one  or  two  points  which  yet  require  an  explanation  :  namely, 
respecting  the  effect  of  the  failure  of  the  reference  on  the  action  or  suit 
referred,  which  is  noticed  in  section  one  ;  and  the  question  treated  of  in  the 
second  section, — whether  equity  will  decree  specific  performance  of  a  con- 
tract, whose  terms  were  to  have  been  settled  by  an  arbitration,  which  has 
become  fruitless. 


SECTION  I.  [*683] 

THE  REFERENCE  FAILING,  PROCEEDING  IN  THE  CAUSE  REFERRED. 

When  an  action  at  law  is  referred,  and  the  reference  proves  abortive, 
either  from  no  award  having  been  made,  or  if  made,  from  its  having  been 
afterwards  set  aside  ;  the  parlies  may  go  on  with  the  proceedings  in  court, 
unless  it  were  stipulated  in  the  agreement  of  reference,  or  agreed  to  at  the 
time  of  the  submission,  that  the  cause  should  be  terminated. («) 

Withdrawing  a  juror  on  a  submission  at  Nisi  Prius  does  not  of  necessity 
put  an  end  to  the  cause.     If  the  reference  fail,  the  plaintiff  is  not  concluded 

(6)  Vernon  v.  Wells,  2  Dick,  452 ;  Croflon  v.  Connor,  1  Bro.  P.  C.  530 ;  Cresly  v.  Car- 
rington,  1  Vern.  469  ;  Hide  v.Cooth,  2  Vern.  109. 

(c)  Crawshay  v.  Collins,  3  Swanst  90 ;  S.  C.  1  Wils.  C.  C.  31 ;  1  Swanst.  40 ;  1  Coop. 
C.  C.  419,  notes;  Woodbridsrc  v.  Hilton,  2  Dick.  640;  S.  C.  1  Bro.  C.  C.  398;  Price  v. 
Williams,  3  Bro.  C.  C.  163  ;  Knox  v.  Symmonds,  1  Vcs.  Jr.  369  ;  Dick  v.  Milligan,  2  Ves. 
Jr.  23  ;  S.  C.  4  Bro.  C.  C.  117.  536 ;  Ford  v.  Gartside,  2  Cox,  368. 

(a)  Lowes  v.  Kermode,  8  Taunt.  146;  Harries  v.  Thomas,  2  M.  &  W.  32. 
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in  the  action,  unless  the  cause  were  abandoned  by  consent.  The  parties 
may,  however,  consent  not  only  to  give  up  the  cause,  but  to  preclude  them- 
selves from  bringing  a  fresh  action  for  the  same  matter. (/;) 

When  a  verdict  has  been  taken  on  a  submission  at  Nisi  Prius,  and  the 
reference  has  failed,  either  from  the  arbitrator's  refusal  to  accept  it,  or  his 
omission  to  enlarge  the  time,(c)  or  his  death, (rf)  or  from  the  order  of  refer- 
ence being  annulled,(e)  or  from  the  award  being  set  aside,  or  from  oihe- 
causes,(/)  and  the  parties  do  not  agree  to  a  second  reference  ;  the  ordinary 
course,  as  the  case  has  never  been  decided,  is,  to  send  it  down  again  for  a 
new  trial.  Where  an  action  by  an  infant  plaintiff  (suing  by  his  next  friend) 
was  referred  before  trial  by  verbal  agreement,  and  the  record  was  with- 
drawn, and  the  arbitrator  awarded  in  favour  of  the  defendant,  and 
J,.  -,  *directed  the  plaintiff  to  pay  all  costs  ;  the  court  directed  that  on 
L  J  the  plaintiff's  refusal  to  abide  by  the  award  and  to  comply  with  its 
terms,  the  defendant  should  be  at  liberty  to  proceed  to  trial  in  the  action  by 
proviso,  (g) 

When  the  award  is  set  aside,  the  first  verdict  taken  subject  to  the  refer- 
ence is  impliedly  set  aside  as  well,  although  the  rule  to  set  aside  the  award 
is  silent  respecting  the  verdict. 

But  when  the  reference  fails  before  an  award  is  made,  and  the  plaintiff 
wishes  to  proceed  in  the  cause  ;  before  a  new  trial  is  had,  the  verdict  taken 
by  consent  subject  to  the  reference,  and  already  entered  on  the  Nisi  Prius 
record,  or  standing  in  the  associate's  book,  must  be  set  aside  ;  for  a  second 
verdict  will  be  considered  irregular  while  the  first  remains,  unless,  indeed, 
the  irregularity  have  been  waived  by  both  parlies. (A) 

If  the  verdict  be  taken  subject  to  the  reference,  on  the  trial  of  a  cause  on 
a  writ  of  trial,  the  plaintiff  must  get  rid  of  the  verdict  before  he  takes  the 
cause  down  to  trial  again  ;  for  the  verdict  is  not  a  nullity,  though  the 
under-sheriff  has  of  himself  no  authority  to  refer  the  cause. (i) 

When  an  award  is  set  aside,  the  case  is  analogous  to  that  of  a  venire  de 
novo,  and  whatever  difference  of  practice  existed  formerly,  it  is  now  settled, 
that  if  the  rule  be  silent  as  to  costs,  the  party  for  whom  the  verdict  was 
entered  subject  to  the  reference,  will  not  be  entitled  to  the  costs  of  the  first 
trial,  though  he  succeed  on  the  second. (/c) 

Sometimes,  instead  of  the  cause  being  sent  down  to  a  new  trial,  the  juris- 
diction which  the  court  retains  over  the  verdict  will  at  the  instance  of  the 
plaintiff  be  exercised,  to  compel  the  defendant  to  submit  the  case  again  to 
_  „„,-,  the  same  or  a  *fresh  arbitrator.     When  the   plaintiff  is  entitled  to 

It  liW'l    1 

L  J  some  damages,  and  the  only  question  is  respecting  the  amount,  the 
court  will  allow  the  plaintiff  to  enter  judgment  and  sue  out  execution  for 
the  amount  of  damages   taken  on   the  verdict   by  consent,  (though  some 

(h)  Harries  v.  Thomas,  2  M.  &  W.  32  ;  Moscati  v.  Lawson,  1  H.  &  W.  572. 

(c)  Hall  v.  Phillips,  9  Bing.  89.  (d)  Harper  v.  Abrahams,  4  Moore,  3. 

(c)  Morgan  v.  Miller,  0  Bing.  N.  C.  168. 

(/)  Bacon  v.  Cresswcll,  1  Hodges,  189  ;  Thompson  v.  Jennings,  10  Moore,  110. 

(#)  Godfrey  v.  Wade,  6  Moore,  488. 

(/i)  Hall  v.  Rouse,  6  Dowl.  056;  Evans  v.  Davies,  3  Dowl.  786. 

(i)  Il.irrinon  v.  Grecnwo..,l,  15  T,.  J.,  Q.  B.  92;  S.  C.  3  D.  &  L.  353. 

(k)  Wood  v.  Duncan,  5  M.  &  W.  87  ;  Reg.  Gen.  H.  T.  2  W.  IV.  r.  64,  rep.  8  Bing.  297  ; 
3  B.  >V,  Ad.  383  j  1  M.  &  Scolt,  424;  2  C.  &.  J.  85;  2  Tyrw.  340;  Payne  v.  Bailey,  7 
Moore,  147  ;  S.  C.  3  B.  &  B.  304  ;  Poole  v.  Selwood,  1  Price,  310;  Summers  v.  Formby, 
1  B.  &  C.  100 ;  Burchall  v.  Ballamy,  5  Burr.  2698. 
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indulgence  will  sometimes  be  given  to  the  defendant's  bail,)  if  on  the  first 
reference  failing  the  defendant  refuse  to  consent  to  a  new  arbitration  ;  for 
the  legal  liability  has  been  already  decided  in  favour  of  the  plaintiff,  and  so 
the  failure  of  the  reference  does  not  entirely  re-open  the  cause. (/)  Such 
seems  now  to  be  the  settled  rule,  though  the  first  time  such  an  application 
was  made,  the  court  seemed  startled  by  the  novelty,  and  refused  it,  not- 
withstanding the  defendant  had  acted  contrary  to  good  faith  ;  the  court, 
however,  delivered  the  postea  to  the  plaintiff,  with  liberty  to  enter  a  verdict 
reducing  the  amount  of  damages  to  a  shilling. (?n) 

The  cases  as  reported  do  not  seem  quite  consistent,  as  to  the  extent  of 
power  which  the  courts  retain  over  the  verdict. 

Even  when  the  submission  includes  the  general  merits  of  the  case,  and 
not  merely  the  amount  of  damages,  the  Court  of  Glueen's  Bench,  on  the 
reference  failing,  assert  the  power  of  directing  judgment  to  be  entered  up 
and  execution  to  issue  for  the  full  amount  of  the  verdict  taken,  unless  the 
defendant  will  enter  into  a  new  submission  ;  though  it  is  a  matter  of  discre- 
tion, when  the  court  will  exercise  the  power.(n) 

Where  the  arbitrator  allowed  the  original  time  to  elapse  without  enlarge- 
ment, the  court  considering  the  reference  beneficial,  thus  compelled  the 
defendant  to  consent  to  a  fresh  enlargement.  (0)  They  refused,  however, 
thus  to  compel  a  reference,  but  sent  the  case  down  to  a  new  trial,  where, 
through  neglect  of  the  plaintiff's  attorney,  the  time  for  making  the  award 
had  elapsed  before  the  order  of  reference  *had  been  delivered  to  the  .  ... 
arbitrator.(^)  Nor  would  they  send  a  case  back  to  the  arbitra-  L  J 
tor,  where  one  award  had  been  made  and  afterwards  set  aside  as  defective, 
for  the  defendant  might  reasonably  have  no  confidence  that  a  second  award 
of  the  same  arbitrator  would  be  more  valid. (j) 

The  Court  of  Exchequer,  however,  seem  to  be  opinion,  that  when  a 
general  reference  proves  abortive,  they  have  no  power  over  a  defendant  to 
force  him  to  refer  again,  and  consequently  cannot  exercise  a  discretion. (r) 

If  the  defendant  be  the  party  who  presses  for  a  fresh  recourse  to  arbitra- 
tion, and  the  plaintiff  refuse  to  agree,  the  case  must  go  down  to  a  new  trial; 
for  though  the  court  can  set  aside  the  verdict  entered  for  the  plaintiff,  they 
have  no  authority  to  allow  a  verdict  to  be  entered  for  the  defendant. (s) 

Similar  to  the  rule  in  law  is  the  practice  in  equity.  For  there,  when  a 
suit  is  referred,  and  the  reference  proves  abortive,  the  suit  proceeds  as  if 
there  had  never  been  a  recourse  to  arbitration. [t\  There  is  sometimes  in 
orders  of  Chancery  referring  a  suit,  a  provision  "  that  any  of  the  parties 
are  to  be  at  liberty  to  apply  to  the  court  as  they  shall  be  advised."     This 

(0  Evans  v.  Davies,  3  Dowl.  786  ;  Woolley  v.  Kelly,  1  B.  &  C.  68  ;  Taylor  v.  Gregory, 
2  B.  &  Ad.  774. 

(m)  Harper  v.  Abrahams,  4  Moore,  3. 

{n)  Wilkinson  v.  Time,  4  Dowl.  37  ;  Porch  v.  Hopkins,  1  D.  &  L.  881. 

(o)  Wilkinson  v.  Time,  4  Dowl.  37. 

(p)  Doe  d.  Fisher  v.  Saunders,  3  B.  &  Ad.  783. 

(q)  Porch  v.  Hopkins,  1  D.  &  L.  881. 

(r)  Burley  v.  Stephens,  1  M.  &  W.  156  ;  Evans  v.  Davies,  3  Dowl.  786  ;  Cheslyn  v. 
Dalby,  2  Y.  &  C.  170.  (s)  Cottam  v.  Partridge,  2  M.  &  G.  843. 

(t)  Cooth  v.  Jackson,  6  Ves.  11 ;  Crawshay  v,  Collins,  3  Swanst.  90. 
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reserved  liberty  extends  two  ways.  It  authorizes,  if  an  award  be  made, 
proceedings  on  the  award,  and  if  the  arbitration  do  not  proceed,  an  appli- 
cation as  if  the  reference  had  not  been  made.(w) 


[*687]  SECTION  II. 

ENFORCING  IN  EQUITY  A  CONTRACT  DEPENDENT  ON    AN  ABORTIVE  REFERENCE. 

A  submission  to  arbitration  is  often  made  respecting  some  of  the  terms  of 
a  contract,  as,  for  instance,  for  the  sale  or  lease  of  lands.  When  the  arbi- 
trators are  to  decide  that  which  is  of  the  essence  of  the  contract,  and  they 
fail  to  do  so,  and  there  has  been  no  part  performance,  neither  the  submis- 
sion nor  the  contract  can  be  carried  out  in  equity. 

The  Court  of  Chancery  cannot  be  substituted  for  the  arbitrators  to  make 
a  division  of  an  estate. (a)  On  the  like  principle,  when  estates  are  to  be 
sold  at  a  price  to  be  fixed  by  arbitrators,  and  they  cannot  agree  in  their 
valuation,  or  in  the  appointment  of  an  umpire,  the  Court  of  Chancery  will 
refuse  to  direct  the  Master,  or  any  other  person,  to  ascertain  the  price,  and 
compel  the  intended  purchaser  to  take  the  estate  at  that  price  ;  because  his 
only  agreement  is,  to  take  it  at  a  price  ascertained  in  a  specified  mode,  and 
to  make  him  take  it  at  a  price  determined  in  any  other  way,  would  be  to 
make  him  do  something,  which  he  had  never  agreed  to  do.  For  the  price 
is  the  very  essence  of  a  contract  of  sale,  and  when  the  arbitrators  do  not 
fix  it  there  is  no  contract.  The.  case  of  an  agreement  to  sell  at  a  fair  valua- 
tion is  essentially  different.  In  that  case  no  particular  means  of  ascertain- 
ing the  value  is  pointed  out,  and  there  is  nothing,  therefore,  precluding  the 
court  from  adopting  any  means  adapted  to  that  purpose. (b\ 

Even  where  the  arbitrators  had  agreed  on  their  award,  and  put  down  the 
terms  in  writing,  but  one  of  the  parties  died  before  they  had  executed  the 
award,  and  thus  consequently  revoked  their  authority,  the  Court  of  Chan. 
r*f«sl  cery  refused  *to  enforce  the  contract  according  to  the  price  which 
L         -1  the  arbitrators  had  agreed  to  allow. (c) 

But  if  the  matter  of  the  submission  be  not  of  the  essence  of  the  contract, 
and  especially  if  there  have  been  a  part  performance,  a  court  of  equity  will 
enforce  the  contract,  notwithstanding  the  reference  has  been  ineffectual. 
Thus,  where  a  party,  who  had  conveyed  certain  estates  as  security  for  a 
debt,  the  amount  of  which  was  to  be  ascertained  by  arbitration  ;  on  the 
reference  failing  by  the  death  of  the  arbitrator,  took  proceedings  in  equity 
to  have  his  lands  re-conveyed  to  him  ;  the  court  referred  it  to  the  Master  to 
ascertain  the  amount  of  the  charge. (rf)  So  also  where  a  clause  in  a  con- 
tract provided  that  the  terms  of  a  lease,  to  be  granted  by  one  party  to  the 
other,  were  to  be  settled   by  a  person  named  ;  the  court  being  of  opinion 

(?/)  Crawshay  v.  Collins,  3  Swanst.  00.  («)  Cooth  v.  Jackson,  6  Ves.  11. 

(h,  M lines  v.  Gcry,  14  Ves.  400 ;  l'ritchard  v.  Ovey,  1  J.  &  W.  306. 

(c)  Blundcll  v.  Brettargh,  17  Ves.  232.  (d)  Chcslyn  v.  Dalby,  2  Y.  &  C.  170. 
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that  the  agreement  was  binding  and  concluded,  and  such  as  ought  to 
be  carried  into  execution,  and  that  the  agency  of  that  particular  indi- 
vidual was  not  of  the  essence  of  the  contract,  but  only  connected  with  mat- 
ter of  detail,  decreed  a  specific  performance,  and.  directed,  the  Master  to 
settle  the  terms  of  the  lease. (e) 

If  there  have  been  a  part  performance  of  the  contract,  though  the  sub- 
mission which  fails  be  respecting  the  price,  it  will  sometimes  be  enforced, 
and  the  duty  of  the  arbitrator  undertaken  by  the  court.  When  a  party 
agreed  for  a  lease  of  certain  lands,  the  rent  to  be  fixed  by  arbitration,  and. 
entered  into  the  lands  and  held  possession  of  them  many  years,  and 
expended  money  on  them  ;  the  reference  proving  abortive,  the  Court  of 
Chancery  referred  it  to  the   Master  to  ascertain  what  the  fair  rent  should 

be.(/) 

Acts  done  by  the  arbitrators  towards  the  execution  of  their  duty,  such  as 
surveying  the  lands  will  not  be  considered  acts  of  part  performance  of  the 
agreement,  so  as  to  sustain  the  bill  for  specific  performance.^) 

*When  the  reference  becomes  abortive  in  consequence  of  the  fault  rit  , 
of  a  party  to  the  submission,  equity  has  been  know  to  interfere  and  L  J 
enforce  it  against  him.  Thus,  when  on  an  agreement  to  sell  lands  at  a  val- 
uation to  be  made  before  a  certain  day,  the  vendor  refused  to  allow  the 
referees  to  enter  on  the  lands  to  value  them,  so  that  no  price  was  fixed 
within  the  time  limited  ;  the  Vice-Chancellor  decreed,  that  the  valuation 
should  be  made  by  them,  as  if  no  time  had  been  limited,  and  that  the  con- 
tract should  be  carried  into  execution  according  to  such  valuation  ;  for  though 
time  is  as  essential  in  equity  as  in  law,  yet  in  equity  a  defendant  is  not 
permitted  to  set  up  a  legal  defence,  which  has  grown  out  of  his  own  miscon- 
duct^/*) 

(0  Gourlay  v.  Duke  of  Somerset,  19  Ves.  429.  See  Rowe  v.  Wood,  1  J.  &  W.  315. 
346. 

(f)  Gregory  v.  Migliell,  18  Ves.  328. 

(g)  Cootli  v.  Jackson,  6  Ves.  11  ;  Blundell  v.  Brettargh,  17  Ves.  232. 
(A)  Morse  v.  Merest,  G  Madd.  26. 
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SUBMISSIONS. 


*I.  !      [*693] 

Submission  by  agreement. 

1.  Memorandum  of  an  agreement(a)  made  this  [  ]  day  of  [ 

a.  d.  [  ],  between  A.  B.,  off  ],  and  C.  D.,  of  [  ]. 

2.  Whereas  disputes  and  differences  have  arisen,  and  are  still  subsisting, 
between  the  above-mentioned  parties,  it  is  hereby  agreed  by  and  between  them, 
to  refer  all  disputes  and  matters  in  difference  whatsoever  between  them.(i) 

3.  To  the  award,  order,  and  final  determination  of  X.  Y.  of  [  ]  Esq., 
barrister-at-law  ; 

4.  So  as  the  above-mentioned  arbitrator  make  and  publish  his  award  in  writing, 
and  signed  by  him,  of  and  concerning  the  matters  referred,  ready  to  be  delivered  to 
the  parties  or  to  either  of  them  ;(c) 

5.  Or  if  they  or  either  of  them  shall  be  dead  before  the  making  of  the 
award,  to  their  respective  personal  representatives  who  shall  require  the  same  ;{d) 

6.  On  or  before  the  [  ]  day  of  [  ]  next,(e)  or  on  or  be- 
fore any  other  day,  to  which  the  arbitrator  shall  by  any  writing  signed  by 
him,  endorsed  on  this  submission,  from  time  to  time  enlarge  the  time  for  making 
his  award.(/) 

7.  *And  it  is  further  agreed,  that  the  costs  of  preparing  and  executing  r*eq4.i 
these  presents  and  a  duplicate  hereof,  and  the  costs  of  the  reference  and  •■  * 
award,  shall  be  in  the  discretion  of  the  arbitrator,  who  may  direct  to,  and  by 
whom,  and  in  what  manner,  the  same  or  any  part  thereof  shall  be  paid.(g-) 

8.  And  it  is  further  agreed,  that  this  submission  may  be  made  a  rule  of  «' the 

(a)  See  P.  1,  ch.  3,  s.  2,  d.  2,  p.  54,  as  to  the  submissions  by  agreement^ 

(b)  See  P.  2,  ch.  2,  p.  117,  as  to  the  subject-matters  referred. 

(c)  See  P.  2,  ch.  5,  s.  1,  p.  236,  as  to  the  formal  requisites  of  the  award. 

(d)  See  P.  2,  ch.  3,  s.  3,  d.  8,  p.  165,  as  to  this  provision  against  the  death  of  a  party. 

(e)  See  P.  2,  ch.  3,  s.  1,  p,  130,  as  to  the  duration  of  the  arbitrator's  authority. 
(/)  See  P.  2,  ch.  3,  s.  2,  p.  136,  as  to  enlarging  the  time. 

{g)  See  P.  2,  ch.  7,  s.  1,  p.  370,  as  to  costs. 

March,  1849.— 31 
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Court  of  Queen's  Bench,"  [or  "  the  Court  of  Common  Pleas,"  or  "  the  Court  of 
Exchequer,"  or  "the  High  Court  of  Chancery,"]  at  the  instance  of  either  the  said 
A.  B.  or  C.  D.,  his  executors  or  administrators,(/t)  without  any  notice  to  the  other 
of  them. (i) 

9.  And  it  is  further  agreed,  that  the  arbitrator  shall  he  at  liberty  to  order  and 
determine,  what  he  shall  think  fit  to  be  done  by  either  of  the  parties  respecting 
the  matters  referred  ;(k) 

10.  And  that  it  shall  be  in  the  discretion  of  the  arbitrator  to  examine  the  par- 
ties, either  or  both  of  them  ;(l) 

11.  And  that  the  witnesses  on  the  reference  and  the  parties  (if  examined)  shall 
be  examined  on  oath  ;(m) 

12.  And  that  the  arbitrator  shall  be  at  liberty  to  proceed  ex  parte,  in  case  either 
party,  after  reasonable  notice,  shall  at  any  time  neglect  or  refuse  to  attend  on  the 
reference,  without  having  previously  shown  to  the  said  arbitrator,  what  the  latter 
shall  consider  good  and  sufficient  cause  for  omitting  to  attend  ;(n) 

13.  And  that  the  parties  respectively  shall  produce  before  the  arbitrator  all 
books,  deeds,  papers,  accounts,  vouchers,  writings,  and  documents  within  their 
possession  or  control,  which  the  arbitrator  may  require  and  call  for,  as  in  his  judg- 
ment relating  to  the  matters  referred  ;(o) 

14.  And  that  the  parties  respectively  shall  do  all  other  acts  necessary  to  enable 
the  arbitrator  to  make  a  just  award  ;  and  that  neither  of  them  shall  wilfully  and 
wrongly  do  or  cause  to  be  done  any  act  to  delay  or  prevent  the  arbitrator  from 
making  his  award. (p) 

Pj-q-,  *15.  And  it  is  further  agreed,  that  the  said  parties,  their  executors  and 
L  uyoj  administrators,  shall,  on  their  respective  parts,  in  all  things  stand  to,  obey, 
abide  by,  perform,  fulfil,  and  keep  the  award,  so  to  be  made  and  published  as  afore- 
said ;(<?) 

16.  And  that  none  of  them  shall  bring  or  prosecute  any  writ  of  error,  or  any 
action,  or  suit  at  law  or  in  equity,  against  the  arbitrator  or  against  any  other  of 
them,  concerning  the  matters  referred.(r) 

17.  And  it  is  further  agreed,  that  in  the  event  of  either  of  the  parties,  their  exe- 
cutors or  administrators,  being  dissatisfied  with  the  award,  or  disputing  its  valid- 
ity, and  moving  the  court  to  set  the  same  or  any  part  thereof  aside,  the  said  court, 
whether  the  award  be  insufficient  in  law  or  not,  shall  have  power,  if  it  shall  think 
fit,  to  remit  the  award,  or  the  matters  hereby  referred,  or  any  of  them,  from  time 
to  time,  to  the  reconsideration  and  determination  of  the  said  arbitrator.(s) 

18.  In  witness  whereof  the  said  parties  have  hereunto  set  their  hands,  the  day 
and  year  first  above  written. (t) 

"Witness,  ■  A.  B. 

O.  P.  C.  D. 

(//;  Sec  P.  1,  ch,  3,  s.  3,  p.  57,  as  to  the  consent  clause. 

(i)  Sec  P.  3,  ch.  5,  s.  2,  p.  551,  as  to  making-  the  submission  a  rule  of  Chancery. 

(Jc)  See  P.  2,  ch.  8,  s.  2,  p.  413,  as  to  the  arbitrator's  power  in  saying  what  shall  be 
done. 

(1)  See  P.  2,  ch.  4,  s.  1,  d.  7,  p.  182,  as  to  examining  the  parties. 

(m)  Sec  P.  2,  ch.  4,  s.  1,  d.  5,  p.  17G,  as  to  examination  on  oath. 

(n)  Sec  P.  2,  ch.  4,  s.  I,  <l.  11,  p.  191,  as  to  proceeding  ex  parte. 

(o)  See  P.  2,  eh.  4,  s.  1,  d.  8,  p.  1 84,  as  to  production  of  documents. 

lp)  See  P.  1,  eh.  .'!,  b.  8,  p.  100,  as  to  preventing  award  being  made. 

(q)  See  P.  3,  ch.  •'*,  p.   1 3 1,  as  I"  action  for  non-pi  rloriuancc  of  award. 

(r;  See  P,  1,  ch.  3,  B.  5,  p.  70,  as  to  agreement  not  to  sue. 

(s)  Sec  P.  3,  ch.  9,  s.  8,  p.  658,  as  to  power  of  court  to  refer  back ;  P.  2,  ch.  4,  s.  1,  d. 
16,  p.  I9H|  m  to  duty  of  arbitrator  wben  award  referred  back, 

(/)  The  following  clauses  and  provisions  to  the  end  of  Form  No.  I.  together  with  those 
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19.  [This  clause  may  be  used  instead  of  clause  2,  in  the  above  Form  /.] — 
Whereas  certain  differences  and  disputes  have  arisen  and  are  still  pending  be- 
tween the  said  parties  [for  instance,  "as  to  whether  the  said  A.  B.  is  indebted  to 
the  said  C.  D.  in  any  and  what  sum  of  money,  and  as  to  the  price  the  said  C.  D. 
ought  to  pay  for  the  stock  in  trade  taken  by  him  off  the  hands  of  the  said  A.  B.,"] 
if  is  agreed  by  and  between  them  that  the  same  shall  be  referred,  &c. 

20.  [Instead  of  clause  2,  Form  I.] — Whereas  an  action  is  now  depending-  in  her 
Majesty's  Court  of  Queen's  Bench,  wherein  the  said  A.  B.  is  the  plaintiff  and  the 
said  C.  D.  the  defendant,  it  is  agreed  [if  it  be  intended  *not  to  refer  the  r*pqc-| 
action,  but  only  the  subject  of  action,  add,  "that  all  proceedings  in  the  ^  ■■ 
action  shall  be  stayed,  but  that  in  order  to  ascertain,  settle,  and  adjust  all  accounts, 
claims,  and  demands  in  dispute  in  the  said  action,"]  that  the  same  [ij  the  reference 
is  to  be  general,  add,  "  and  all  matters  in  difference  between  the  parties"]  shall  be 
referred,  &c. 

21.  [Instead  of  clause  2,  Form  I] — Whereas  the  said   A.  B.,  on  or  about  the 

]  day  of  [  ],  a.  d.  [  ]  filed  a  bill  in  the  High  Court  of 

Chancery  against  the  said  C.  L).  praying  [here  state  the  prayer  of  the  bill;)  and 
whereas  the  said  parties  have  agreed,  that  the  said  suit  in  the  Court  of  Chancery 
shall  be  dismissed  without  costs,  and  that  the  several .  matters,  questions,  and  dif- 
ferences hereunder  specified,  viz.  whether  [here  enumerate  the  points  to  be  decid- 
ed] shall  be  referred,  &c. 

22.  [Instead  of  clause  2,  Form  /.]— Whereas  A.  B.,  C:  D.,  E.  F.,  G.  II.,  and  I. 
K.,  have  carried  on  the  business  of  [  ],  in  partnership,  and  the  accounts 
between  them  have  become  involved,  and  differences  have  arisen  among  them 
relating  thereto,  it  is  hereby  agreed  that  the  co-partnership  accounts  and  all  mat- 
ters in  difference  between  the  parties,  or  any  of  them,  or  between  any  one  or  more 
of  them,  and  any  other  one  or  more  of  them,  shall  be  referred,  &c. 

23.  [Instead  of  clause  3,  Form  I] — to  the  award,  order,  final  end  and  deter- 
mination of  U.  V.  and  X.  Y.,  arbitrators  nominated  by  the  said  A.  B.  and  the  said 
C.  D.  respectively,  and  "  in  case  they  shall  not  agree,  to  the  umpirage  of  S.  T.," 
[or  "in  case  they  shall  not  agree,  to  the  award  of  such  person  as  the  said  arbitra- 
tors shall  appoint  as  umpire,"]  [or  "  in  case  they  disagree  about  making  an  award 
or  fail  to  make  an  award  before  the  [  ]  day  of  [  ],  then  to  the  award, 
umpirage,  final  end,  and  determination  of  such  umpire,  as  the  said  arbitrators  shall 
by  writing  under  their  hands,  endorsed  on  these  presents,  before  they  enter  upon 
the  consideration  of  the  matters  referred,  nominate  and  appoint"]. (x) 

24.  [Instead  of  clause  3,  Form  I] — to  the  award,  order,  final  end  and  deter- 
mination of  U.  V.  of  [  J,  and  X.  Y.  of  [  ],  and  in  case  the  said 
arbitrators  shall  not  agree  in  the  determining  any  matter  or  thing,  or  matters  or 
things,  hereby  referred  to  them;  the  matter  or  thing,  or  matters  or  things,  on 
which  they  shall  not  agree,  shall  from  time  to  time  be  referred  to  and  determined 
by  such  person  as  they,  the  said  arbitrators,  shall  appoint  in  writing  [before  they 
enter  upon  the  consideration  of  the  matters  referred]. 

[This  provision  may  be  inserted  instead  of  the  words  between  the  brackets, 
*"and  such  appointment  of  an  umpire  shall  from  time  to  time  be  made,  as  r*pq--i 
soon  as  conveniently  may  be  after  such  difference  of  opinion  shall  from  time  ■-  ■* 
to  time  arise"](y). 

already  inserted  in  the  body  of  the  preceding  agreement  of  reference,  comprise,  it  is 
believed,  all  those  that  are  in  general  use,  as  well  as  some  special  clauses,  which  it  is 
trusted  may  be  of  service. 

They  have  been  all  set  forth  together,  to  give  parties  a  large  choice,  out  of  which  to 
select  those,  that  may  suit  their  particular  case. 

For  the  sake  of  convenience  they  are  collected  in  the  first  form  of  submission,  which 
happens  to  be  that  of  a  submission  by  agreement;  but  they  may  equally  be  inserted, 
either  verbatim,  or  with  little  alteration,  in  a  submission  by  bond,  by  deed,  by  judge's 
order,  by  order  of  Nisi  Prius,  or  rule  of  court. 

(x)  See  P.  2,  ch.  4,  s.  4,  p.  214,  as  to  the  umpire.  (y)  Ibid. 
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25.  [Instead  of  clause  3,  Form  I.] — to  the  award,  order,  arbitrament,  final  end 
and  determination  of  U.  V.  of  [  ],  and  X.  Y.  of  [  ],  and  of  such  third  arbi- 
trator as  the  said  U.  V.  and  X.  Y.  shall,  by  writing  under  their  hands,  to  be  indor- 
sed on  these  presents,  before  they  proceed  in  this  arbitration,  nominate  and  appoint 
to  act  with  them,  [when  it  is  intended  that  any  two  out  of  the  three  shall  be  em- 
powered to  act,  add  the  words,  "or  of  any  two  of  them"]. (3) 

26.  [Instead  of  clause  4,  Form  L] — so  as  "the  said  arbitrators"  [or  "  the  said 
arbitrators  or  any  two  of  them,"  or  "the  said  arbitrators  or  umpire"]  make  and 
publish  ["his  ox\]  their  award  ["or  umpirage"  in  writing,  under  ["his  or"]  their 
hands,  [or  "  under  their  hands  and  seals,"]  of  and  concerning'  the  matters  referred, 
ready  to  be  delivered  to  the  parties  or  any  of  them. (a) 

27.  [Instead  of  clause  6,  Form  I] — When  the  arbitrator  is  to  have  no  power  to 
enlarge  the  time,  omit  all  in  clause  6  that  follows  the  word  "  next."](b)  [When 
the  arbitrator  is  to  have  a  limited  power  of  enlargement,  say]  on  or  before  the 

]  day  of  [  ],  or  on  or  before  any  other  day  not  later  than  the 

]  day  of  [  ]  to  which  "  the  said  arbitrator"  [where  there  are  arbi- 

trators and  an  umpire  with  the  same  limit  of  time,  say,  "  the  said  arbitrators  or 
umpire"]  shall  (;it  is  better  to  add,  "by  any  writing,"  or  "by  any  writing  signed 
by  him"  [or  "  him  or  them"]  [or  "by  any  writing  under  his  hand"  [or  "his  or 
their  hands"]  "  at  the  foot  of  these  presents,")  enlarge  the  time  for  making  his  [or 
"his  or  their"]  award  [or  "  award  and  umpirage"]. (c) 

28.  [Instead  of  clause  6,  Form  I] — When  there  are  two  arbitrators  and  an 
umpire  but  the  latter  is  to  have  a  later  day  for  making  his  award,  adopt  either  of 
the  preceding  forms  to  the  case  of  two  arbitrators,  and  add]  and  "  in  case  the  said 
arbitrators  do  not  make  and  publish  their  award  on  or  before  the  said  [  ]  day 
of  [  ]  [when  no  time  is  limited  for  the  arbitrators,  say,  instead  of  the  pre- 
ceding clause,  "in  case  the  said  arbitrators  finally  disagree  about  making  an 
award"]  then  so  as  the  said  umpire  make  and  publish  his  award  or  umpirage,  &c. 
T*fiQR1  [cont^nue  adapting  the  clauses  4,  26,  and27,  to  the  case  of  the  umpire,  giv- 
*•        -*  ing  him  a  later  period  or  a  general  power  of  enlargement. ].{<£) 

29.  [This  may  be  added  explanatory  of  the  clause  5,  Form  I] — that  the  submis- 
sion hereby  made  shall  not  be  defeated  or  affected  by  the  death  of  the  said  parties, 
or  any  of  them,  pending  the  same,  but  shall  or  may  be  proceeded  in,  and  the  mat- 
ters in  difference  determined,  in  the  same  manner,  as  if  the  award  of  the  said  arbi- 
trators had  been  made  or  determined  in  the  lifetime  of  the  party  or  parties  so 
dying;  and  the  executor  or  administrator,  executors  or  administrators  of  the  party 
or  parties  so  dying  shall  be,  and  be  deemed  and  considered  to  be  a  party  or  parties  to 
the  reference  or  submission  hereby  made,  any  rule  of  law  or  equity  to  the  contrary 
notwithstanding.(e) 

30.  [Instead  of  clause  7,  Form  I.] — that  the  costs  of  the  reference  and  award 
shall  abide  the  event  of  the  award.(/) 

31.  [Instead  of  clause  7,  Form  I] — [ivhen  a  cause  or  suit  is  referred,  with  or 
without  other  ?nalters,  a  common  provision  is]  that  the  costs  "of  the  cause"  [or 
"  of  the  cause  and  of  the  special  jury,"  or  "of  the  suit"]  shall  abide  the  event  of 
the  award(g-)  as  to  the  "cause"  [or  "suit,"]  and  that  the  costs  of  the  reference  and 
award  shall  be  in  the  discretion  of  the  arbitrator,  who  may  direct  to,  and  by  whom, 
and  in  what  manner,  the  same  or  any  part  thereof  shall  be  paid.(/*)  [The  follow- 
ing addition  is  very  useful  with  respect  to  the  costs  of  an  action  when  they  abide 

(z)  Sec  P.  2,  ch.  4,  s.  3,  p.  20G,  as  to  joint  arbitrators. 

(a)  Sec  P.  2,  ch.  5,  s.  1,  p.  236,  as  to  the  formal  requisites  of  the  award. 

(b)  Sec  P.  2,  ch.  3,  s.  1,  p.  130,  as  to  the  duration  of  the  arbitrator's  power. 
(r.)  See  P.  2,  ch.  3,  s.  2,  p.  13G,  as  to  enlarging  the  time. 

('/)  Sec  P.  2,  ch.  4,  s.  4,  d.  4,  p.  2:13,  as  to  the  commencement  of  the  umpire's  authority. 

(e)  See  P.  2,  ch.  3,  s.  3,  p.  1G"J,  as  to  death  revoking  authority. 

(/)  Sec  P.  2,  ch.  7,  s.  2,  p.  37'J,  as  to  duty  of  arbitrator  when  costs  abide  the  event. 

(i)  Sec  P.  2,  ch.  7,  s.  2,  d.  2,  p.  371,  as  to  costs  abiding  the  event. 

(It)  See  P.  2,  ch.  7,  a.  2,  d.  2,  p.  372,  as  to  costs  in  discretion  of  aibitrator 
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the  event] — and  that,  the  arbitrator  shall  have  all  the  powers  of  certifying,  which  a 
judge  of  Nisi  Prius  would  have  had  on  the  trial  of  the  said  cause. (i) 

32.  That  the  arbitrator  shall  bo  empowered  to  award  costs  to  be  paid  as  be- 
tween attorney  and  client.(&) 

33.  That  the  said  X.  Y.  shall  be  at  liberty  forthwith,  and  alone,  to  take  evi- 
dence, as  he  may  think  fit,  relating  to  the  said  causes,  suits,  and  matters  in  differ- 
ence ;  and  that  the  said  arbitrators  and  the  umpire  shall  respectively  be  at  liberty 
to  proceed  upon  the  evidence,  which  shall  be  taken  before  the  said  arbitrators,  or 
before  the  said  X.  Y.  alone. 

34.  That  the  said  umpire  shall  be  at  liberty  to  act  upon  the  evidence  r%«nni 
*taken  before  the  said  arbitrators,  and  (unless  requested  to  hear  evidence)  L  -* 
to  make  his  award  without  hearing  any  witnesses,  or  receiving  any  fresh  evidence : 
provided  nevertheless  that  if  either  party  request  him  to  rehear  the  witnesses,  or 
any  of  them,  or  tender  any  fresh  evidence  relative  to  the  matters  in  difference,  the 
umpire  shall  rehear  such  witnesses  and  receive  such  evidence. 

35.  That  it  shall  be  lawful  for  the  arbitrators  or  the  umpire  to  obtain  informa- 
tion upon  or  in  respect  of  the  premises  hereby  referred,  or  any  of  them,  either  by 
the  statements  of  the  parties  hereto,  or  of  any  of  them,  made  either  in  private,  or 
in  the  presence  of  the  other  party  or  parties,  or  by  parol  or  written  evidence,  or 
by  such  other  ways  or  means,  as  they  or  he  shall  in  their  or  his  judgment  think 
most  advisable,  and  deem  most  applicable  to  the  nature  and  circumstances  of 
the  case.(Z) 

36.  [Instead  of  clause  12,  Form,  I.] — that  the  said  arbitrator  shall  be  at  liberty 
to  proceed  ex  parte  in  case  of  the  non-attendance  of  either  of  the  said  parties,  or 
of  their  witnesses,  after  [  ]  clear  days  previous  notice  in  writing,  under 
the  hand  of  the  said  arbitrator,  given  to  the  said  parties  respectively,  or  left  at  his 
or  their  respective  offices,  or  of  their  attorneys  or  agents  in  London,  notifying  the 
time  and  place  of  meeting  to  proceed  with  the  said  reference. (m) 

37.  That  the  said  arbitrator  "at  the  request  of  either  party  shall"  [or  if  it  be 
not  intended  to  be  compulsory,  "  shall  be  at  liberty  to"]  raise  by  a  sufficient  state- 
ment of  facts  any  point  of  law  on  the  face  of  his  award  for  the  opinion  of  the 
court.(n) 

33.  That  the  arbitrator  shall  enter  upon  the  reference  and  make  a  preliminary 
award,  stating  the  facts  necessary  to  raise  the  question,  whether  [for  instance, 
"  whether  at  law  the  defendants  are  concluded  by  the  certificates  given  by  Mr. 
O.  P.,  the  resident  engineer  of  the  defendants,  and  produced  in  court  on  the  trial 
of  this  cause,]  and  that  the  opinion  of  the  court  be  taken  on  that  point,  before  the 
said  arbitrator  proceeds  with  the  rest  of  the  reference. 

39.  That  the  said  arbitrator  shall  be  at  liberty  to  direct  a  verdict  to  be  entered 
in  the  said  cause  for  the  plaintiff" or  the  defendant,  as  he  shall  think  proper.(o) 

40.  That  the  said  arbitrator  shall  be  at  liberty  "  to  direct  judgment  to  be  r*7nm 
entered  for  the  plaintiff"  or  the  defendant  in  the  said  cause"  [or,  a  more*-  J 
restricted  power,  "  to  direct  judgment  by  default  to  be  entered  against  the  defend- 
ants in  the  said  action."]  ["  Or,  a  more  general  power,  to  order  such  judgments 
and  proceedings  to  be  had  and  taken  in  or  about  the  said  cause,  suits,  and  matters 
in  difference,  as  to  the  said  arbitrator  shall  seem  fit.](^») 

(r)  See  P.  2,  ch.  7,  s.  3,  p.  388,  as  to  certifying1  for  costs. 
(k)  See  P.  2,  ch.  7,  s.  1,  d.  3,  p.  373,  as  to  what  costs  arbitrator  may  award. 
(I)  See  P.  2,  ch.  4,  s.  1,  dd.  9,  10,  pp.  185.  189,  as  to  the  ordinary  mode  of  conducting 
the  case.     P.  2,  ch.  4,  s.  2,  p.  201,  as  to  taking  legal  or  scientific  opinion, 
(m)  See  P.  2,  ch.  4,  s.  1,  d.  1 1,  p.  191,  as  to  proceeding  ex  parte. 
(n)  See  P.  2,  ch.  5,  s,  8,  dd.  4,  5,  pp.  30G,  310,  as  to  stating  a  case  in  the  award, 
(o)  See  P.  2,  ch.  6,  s.  3,  p.  350,  as  to  awarding  entry  of  a  verdict, 
(p)  See  P.  2,  ch.  6,  s.  5  p.  3G2,  as  to  awarding  entry  of  judgment 
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41.  That  the  said  arbitrator  shall  be  at  liberty  to  direct  the  said  action  to  be  dis- 
continued,^) and  the  said  suits  to  be  dismissed  with  or  without  costs.(r) 

42.  [When  the  costs  of  the  cause  abide  the  event  this  clause  may  often  usefully 
be  added] — that  tiie  said  arbitrator  shall,  unless  requested  to  find  on  any  specific 
issues  joined  in  the  said  cause,  be  at  liberty  to  find  generally  for  the  plaintifi'or  for 
the  defendant;  and  that  the  costs  of  any  specific  issues,  if  found,  shall  abide  the 
event  of  the  award  on  each.(s) 

43.  That  the  arbitrator,  if  he  shall  think  it  necessary,  shall  be  at  liberty,  and  is 
hereby  authorized  to  appoint  an  accountant  to  assist  him,  at  the  expense  of  the 
said  parties,  who  shall  be  liable  to  such  accountant  for  his  reasonable  remunera- 
tion ;  and  that  as  between  the  said  parties,  the  expense  of  such  accountant  "shall 
be  borne  and  paid  in  equal  moieties  by  the  said  parties,"  [or  "  shall  be  in  the  discre- 
tion of  the  arbitrator;"]  such  accountant  to  be  required  to  make  his  solemn  declara- 
tion, according-  to  the  statute,  of  the  truth  of  the  account  or  statement  to  be  made 
out  by  him. (J) 

44.  That  the  said  arbitrator  shall  have  power  to  direct  what  shall  be  done 
respecting-  the  removal  of  any  of  the  obstructions  charged  in  the  declaration  in  the 
said  cause,  and  to  direct  the  prostration  of  the  whole  or  any  part  of  the  embank- 
ment in  the  indictment  mentioned,  as  he  shall  think  fit.(w) 

45.  In  submissions  respecting  lands  the  following  clauses  may  be  useful.] — 
That  it  shall  be  lawful  for  the  said  arbitrators,  or  their  umpire,  to  admeasure,  or 
cause  the  said  lands  to  be  admeasured,  and  to  make,  or  cause  to  be  made,  a  plan  or 
pj.-^,-,  map,  or  plans  or  maps,  of  the  said  messuage,  *farm  lands,  and  heredita- 
L  -•  ments,  and  to  do  and  execute  all  such  further  and  other  acts,  matters,  and 
things,  with  respect  to  the  same,  as  they  or  he  shall  think  necessary  and  proper  for 
the  purposes  of  this  reference. 

46.  [This  may  follow  the  preceding  clause.] — and  that  the  costs,  charges,  and 
expenses  of  preparing  and  executing  these  presents,  and  of  making  such  admea- 
surements, plans,  and  maps  as  aforesaid,  [insert  when  necessary,  "  and  of  making 
such  valuation,  appraisement  and  division  as  aforesaid,"]  and  of  all  such  other 
necessary  acts,  matters,  or  things,  which  shall  be  done  and  executed  as  aforesaid, 
"shall  be  borne  and  paid  by  and  between  the  said  A.  B.  and  C.  D.  in  equal  shares 
and  proportions,"  [or  "shall  be  in  the  discretion  of  the  said  arbitrators  or  umpire."] 

47.  That  for  the  purpose  of  making  the  valuation  of  the  portion  of  Whiteacre 
Farm,  mentioned  in  the  schedule,  the  arbitrator  shall  previously  fix  and  deter- 
mine, and  specify  in  his  award,  the  best  and  most  improved  yearly  rent,  for  which 
the  lands  mentioned  in  the  schedule  might  reasonably  be  expected  to  have  been  let 
at  the  date  of  this  agreement,  and  shall  calculate  the  value  of  the  said  lands  at 

]  years  purchase  of  such  improved  rent. 

48.  That  if  either  party  shall  by  affected  delay,  or  otherwise,  wilfully  prevent 
the  arbitrator  from  proceeding  in  the  reference,  or  from  making  his  award,  he  shall 
pay  such  costs  to  the  other  as  "  the  above-mentioned  court"  [or  "  the  arbitrator"] 
shall  think  reasonable.^) 

49.  And  because  the  parties  hereto  on  both  sides  are  willing  to  make  the  admis- 
sions hereinafter  mentioned,  so  as  to  save  the  expense  of  proving  the  several  mat- 
ters so  admitted,  therefore  "it  is  agreed"  [or  if  the  submission  be  by  judge's 
order,  say  instead,  "  by  the  like  consent  I  do  further  order;"  if  by  order  of  Nisi 
Prius  say,  "  it  is  further  ordered"]  that  the  following  admissions  be  made,  that  is 
to  say,  [here  specify  the  admissions.] 

(r/)  Sec  P.  2,  eh.  C,  s.  1,  p.  337,  as  to  disposing  of  a  cause  without  deciding  it. 
(r)  Sec  P.  2,  ch.  G,  s.  6,  p.  367,  as  to  awarding  on  a  suit  in  equity, 
(s)  See  I'.  2,  cb.  G,  s.  2,  p.  33!),  as  to  awarding  on  a  cause  and  the  issues  joined  in  it. 
(t)  See  P.  2,  ch.  4,  s.  2,  p.  'Jill,  as  to  the  arbitrator  delegating  his  power, 
(w)  Si  e  i'.  "-',  cb.  8,  s.  2,  p.  415,  as  to  arbitrator's  duty  in  executing  the  power.     See  also 
award  of  prostration  of  the  embankment,  Form  70. 

(x;  See  1'.  1,  eh.  3,  s.  b,  d.  2,  p.  101,  as  to  moving  for  costs  under  this  clause. 
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50.  [Instead  of  clause  17,  Form  1.] — that  in  the  event  of  any  application  to  the 
said  court  on  the  subject  of  this  order,  the  reference,  or  the  award,  the  court  may, 
if  it  think  fit,  refer  back  to  the  said  arbitrator  [sometimes  it  may  be  as  well  to 
insert,  "or  to  any  other  person  whom  the  court  shall  appoint,"]  the  whole  or  any 
part  of  the  matter  of  this  order,  upon  such  terms  as  the  said  court  shall  think 
proper,  (y) 

51.  [Where  U.  V.  lias  been  nominated  as  arbitrator  by  A.  B.,  and  X.  r^nn-i 
Y.  *by  C.  D.,  it  may  be  convenient  to  add  this  clause,] — that  in  case  the  *■  -■ 
said  U.  V.  shall  die,  or  refuse,  or  become  incapable  to  act  as  arbitrator,  before  the 
whole  of  the  premises  hereby  referred  shall  be  determined  by  the  said  arbitrators 
or  their  umpire,  then  the  said  A.  B.,  his  heirs,  executors,  or  administrators,  shall 
forthwith  thereafter  nominate  and  appoint  some  other  fit  and  indifferent  person  to 
be  arbitrator  in  the  stead  and  place  of  the  said  U.  V. ;  and  so  in  like  manner  upon 
the  decease,  or  neglect,  or  refusal  to  act,  of  any  arbitrator  succeeding'  to  the  place 
of  the  said  U.  V.(z)  [A  similar  clause  should  be  inserted  as  to  the  arbitrator 
appointed  by  C.  D.  Then  let  it  conclude]  that  every  arbitrator  so  to  be  appointed 
as  a  substitute  for  the  said  U.  V.  or  X.  Y.,  or  any  succeeding  arbitrator,  shall  have 
the  same  powers  and  authorities  as  the  arbitrator,  for  whom  the  substitution  is 
made,  would  have  had,  had  he  continued  to  act. 

52.  [This  may  follow  the  preceding  clause,] — that  if  the  said  A.  B.  or  C.  D.,  or 

their  heirs,  executors,  or  administrators,  or  any  of  them  respectively,  when  bound 
to  appoint  a  new  arbitrator,  pursuant  to  the  above  provisions,  in  lieu  of  any  arbi- 
trator who  may  die,  refuse  to  act,  or  become  incapable,  shall  neglect,  or  refuse  so 
to  do  for  one-and-twenty  days,  after  a  notice  in  writing  on  the  part  of  the  party  or 
parties  entitled  to  require  such  appointment  shall  have  been  served  on  the  party 
or  parties  bound  to  make  such  appointment,  then  the  latter  party  or  parties  shall 
pay  to  the  former  party  or  parties  the  sum  of  £  [  ]  by  way  of  liquidated 

damages  for  such  neglect  or  refusal. (a) 

53.  And  for  the  due  execution  and  observance  of  the  agreement  hereinbefore 
contained  on  the  part  of  the  said  A.  B-  [and  also  for  any  other  party  for  whom 
A.  B.  is  liable,]  the  said  A.  B.  doth  hereby  bind  himself,  his  heirs,  executors,  and 
administrators  in  the  sum  of  £  [  ,]  [add  a  similar  agreement  by  C.  D.] 

54.  And  the  said  parties  [or  "  the  said  attorneys  of  the  said  parties"]  jointly  and 
severally  agree  to  and  with  the  said  arbitrator,  in  consideration  of  his  taking  upon 
himself  the  burthen  of  the  reference,  to  pay  to  the  said  arbitrator  his  reasonable 
charges  for  the  arbitration  and  award. 


*II.  [*703] 

Agreement  of  reference  concise  form. 

We  agree  to  refer  all  matters  in  difference  between  us  to  the  award  of  X.  Y. 

A.  B. 
CD. 


III. 

Agreement  of  reference  by  executor  as  to  testator's  estate. 

Memorandum  of  agreement  made  this  [  J  day  of  [  ],  a.    . 

[  ],  between  A.  B.  of  [  ],  and  C.  D.  of  [  "    ]. 

(y)  Sec  P.  3,  eh.  9,  s.  8,  p.  658,  as  to  power  of  court  to  refer  back.    P.  2,  ch.  4,  s.  1,  d. 
6,  p.  198,  as  to  power  and  duty  of  arbitrator  on  reference  back, 
(s)  See  P.  2,  ch.  3,  s.  3,  d.  7,  p.  1  GO,  as  to  death  of  arbitrator, 
(a)  See  P.  1,  ch.  3,  s.  4,  d.  2,  p.  G6,  as  to  liquidated  damages. 
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Whereas  the  said  a.  15.  \§  executor  of  the  last  will  and  testament  of  B.  F.  late 
of  I  |,  deceased,  and  whereas  certain  differences  have  ai  i  en  between 

the  i  aid  A.  B.,  us  such  executor  and  the  Baid  C.  !>.,  in  regard  to  claims  by  the  said 
A.  I'..,  as  such  executor,  against  the  said  C.  I).,  and  \>y  the  said  C.  I).  again  tthe  said 
A.  It.  in  respect  of  the  said  testator's  estate;  it.  in  hereby  agreed  hy  and  bet 
the  said  parties,  to  refer  all  matters  in  difference  respecting  the  said  testator's 
estato  to  the  final  award  of  X.  Y.,  of  |  |,  for  him  to  determine  whether 

the  said  A.  B.»  as  such  executor,  has  any  and  what  claim  against  the  said  <'.  D., 
and  whether  tin.-  said  ('■  l>-  has  any  and  what  claim  against  the  said  testator's 
estate,  so  as,  &c.,  [continue  as  in  Form  I.,  clausju  4s,  5,  jB.]  And  it,  is  further 
agreed,  that  this  submission  to  arbitration  shall  not  lie  deemed  or  taken  to  he  an 
admission  by  the  said  A.  It.  that  he  has  assets  of  the  said  testator,*  but  that  the 
said  A •  B.  shall  be  at  Liberty  to  deny  before  the  said  arbitrator  "  that  at  the  date  of 
this  submission  he  bad  any  assets  in  his  bands  lawfully  liable  to  the  demand/  of 
the  said  C,  D."  [or  "at  any  time  before  the  case  is  closed,  that  be  has  at  the 
time  of  such  denial  assets  in  his  hands  le  wfully  liable  t<>  the  demands  of  the  said 
C.  I).  ;"|  and  if  the:  aid  a.  I!,  shall  make  bucL  denial  as  afore  aid,  that  the  said 
arbitrator,  if  requested  by  the  said  C.  D.,.  shall  inquire  "whether  at  the  date  of 
this  submission  the  said  A.  It.  had,"  [or ■"  whether  at  the  time  of  such  inquiry 
tbei  aid  A.  15.  has,"  |  assets  of  the  said  testator  lawfully  liable  to  pay  the  whole  or  any 
part  of  the  \  urn  claimed  by  the  said  C.  D.  And  ,if  the  said  arbitrator  shall  on  the 
balance  find  anyjmoney  to  be  due  to  the  said  C.  D.,  he  shall,  if  he  shall  find  that  the 
said  A.  It.  had,  at  the  time  to  which  the  said  inquiry  referred,  assets  liable  to  the 
demands  of  the  said  <'.  D.,  direct  the  said  A.  It.  to  pay  to  the  said  C.  I).  the  bal- 
apce,  or  so  much  thereof  as  the  assets  so  found  to  be  liable  shall  be  sufficient  to 
satisfy.  And  if  the  said  arbitrator  shall  find  that  the  said  a.  B.  had  no  such  assets, 
or  not  enough  of  such  ai .  ets  to  pay  the  whole  amount  bo  found  due  to  the  said  C. 
r*7fi/i  i  "■' '";  h'i;i"  '"' ;i1  '''"'rly  '"  award  *that  the  said  A.  li.  shall  pay  to  the  said 
*■        '  C.  D.  the  said  amount,  (or  as  much  thereof  us  the  assets  in  hand  do  not 

a  vail  to  Satisfy  as  aforei  aid,)  OUt  of  any  ai  sets  Which  may  hare  come  into  the  hands 

of  the  said  A.  15.  since  the  time  to  which  the  said  inquiry  respecting  the  assets 
refers,  or  which  may  hereafter  come  into  them.  And  that  if  the  said  arbitrator 
hal]  find  any  money  due  from  the  said  ( '.  D.,  he  shall  direct  the  latter  to  pay  the 
same  to  the  said  A.  J5.  [Add  the  clause  for  making  the  submission  a  rale  oj,  court 
I'm  in  i.  .r.iausr  8,  and  such  other  clauses  as  may  be  suilable.Yb) 


IV. 

Agreement  of  reference  by  executor  as  to  liability,  not  as  to  assets. 

[Commence  as  in  the  previ&us  Form  m  far  as  the  asterisk^ — and  that  the 
■aid  arbitrator  shall  not  Consider  or  inquire  whether  the  said  A.  15.  hud  or  has  any 
assets  of  the  said  testator, nor  shall  his  award  conclude,  or  be  construed  to  con- 
clude, anv  question  as  to  a  isets,  but  shall  leave  the  same  entirely  open.  And  it  is 
further  agreed,  that  if  the  said  arbitrator  shall  find  any  balance  of  money  due  to 
the:  aid  A.  B.  as  such  executor,  he  shall  direct,  the  said  C.  D.  to  pay  the  same  to 
the  said  A.  It. ;  but  if  he  shall  fuel  b  balance  in  favour  of  the  said  < :-  I).,  he  shall 
add  a  direotion  that  the  said  A.  15.  shall  pay  the  same  to  the  said  C;  I),  out  of  the 

a     eti    '  if  any  )  W  hndi  may  be  in  his  hands,  or  which  may  hereafter  come  to  them  ; 
and  that  it  shall  not  he  lawful  for  the  said  arhilral.or  to  direct,  the  said  A.  It.  to  pay 

in  any  other  manner.    [Conclude  with  the  clause  for  making  the  submission  a 
rule  of  court,  Form  /.,  clause  8,  and  other  needful  clauses.] 

(i>)  See  j'.  l,  oh.  -',  s.  S,  d.  ■!,  p,  36,  ai  to  executors  parties  to  reference. 
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Agreement  to  refer  questions  relating  to  contract  for  sale  of  land. 

Articles  of  agreement  made  and  concluded  the  [  ]  day  of  [  ], 

a.  D.  [  ],  between  A.  B.  of  [  ],  of  the  one  part,  and  C.  D.  of 

[  ],  of  the  other  part.     Whereas  the  said  A.  B.  did,  in  or  about  the  year 

a.  d.  [  ]  by  writing  under  his  hand  contract  with  the  said  C.  D.  for  the  abso- 

lute sale  to  the  latter  of  divers  farms,  lands,  tenements,  and  other  hereditaments, 
situate,  or  being  in  or  near  [  |  in  the  county  of  |  ],  and  the 

inheritance  thereof  in  fee  simple,  at,  and  Jin-  the  price  and  sum  of  £  [  ], 

which  sale  so  made  to  the  said  ('.  I),  has  not,  yet  been  completed.  And  whereas 
a  certain  hum  and  premises,  called  White  Acre  Farm,  now  let  on  lease  under 
the  yearly  rent  *of  £  [  ],  is  included   in  tlie  contract  for  sale  so  peT-nryi 

agreed  to  be  made  to  the  said  C.  D. ;  and   whereas  the  said  C.  D.,  at  the  ■-        J 
special  instance  and  request  of  the  said    A.  IJ.,  hath  consented  and  agreed  that 
such  part  of  the   said  farm,  called  White  Acre  Farm,  and  containing  [ 
acres,  f  ]  roods,  and  [  ]    perches,  as  is  specified  in  the  sche- 

dule hereunder  written,  shall  be  discharged  from  the  above-recited  contract,  in 
consideration  that  the  said  C.  D.  shall  be  allowed  and  entitled  to  deduct  out  of  the 
said  purchase-money  a  compensation  (the  amount  thereof  to  be  ascertained  by 
arbitration)  for  tbo  loss  of  the  said  [  ]  acres,  [  ]  roods,  and  [  ] 

perches,  the  purchase  of  which  shall  be  so  relinquished  by  the  said  C.  D.  as  afore- 
said ;  and  that  the  said  C.  D.  shall  have,  and  be  entitled  to,  a  yearly  rent  or  sum, 
(the  amount  thereof  to  be  determined  by  arbitration,)  to  be  paid  and  payable  in 
respect  of  the  remaining  part  of  the  said  farm  and  lands,  called  White  Acre  Farm, 
which  is  retained  by,  and  intended  to  be  conveyed  to,  the  said  C.  D.,  as  and  for 
the  apportioned  part  of  the  aforesaid  yearly  rent.  And  whereas  a  dispute  has 
arisen  between  the  said  parties,  whether  a  certain  farm  and  lands,  called  Black 
Acre  Farm,  are  or  ought  to  be  included  in,  and  bound  by,  the  said  contract  for 
sale,  though  they  be  not  mentioned  in  express  words  therein.  And  whereas  cer- 
tain other  lands  and  premises,  called  Green  Acre  Farm,  are  admitted  by  the  said 
A.  B.  to  form  part  of  the  estate  so  contracted  to  be  sold  to  the  said  C.  D.  in  fee 
simple,  and  were,  when  the  said  contract  was  entered  into,  considered  by  both 
parties  to  be  of  freehold  tenure  in  fee  simple,  and  the  amount  of  the  consideration 
money  for  the  purchase  of  the  same  was  calculated  on  the  supposition  that  the 
whole  of  the  said  estate  and  hereditaments  were  to  be  conveyed  to  the  said  C.  D. 
in  fee  simple;  and  whereas  the  said  farm  and  lands,  called  Green  Acre  Farm, 
have  since  been  discovered  to  be  held  by  the  said  A.  13.  on  leasehold  tenure  only  ; 
and  it  has  been  agreed  between  the  said  parties  that  the  said  C.  D.  shall  be  enti- 
tled to  retain  by  way  of  compensation  out  of  his  said  purchase  money  the  differ- 
ence in  value,  to  be  settled  by  arbitration,  between  the  leasehold  tenure  by  which 
the  said  premises  is  held,  and  the  inheritance  in  fee  simple  of  the  same.  Now 
these  presents  witness,  that  in  consideration  of  all  and  singular  the  premises,  it 
is  agreed  and  declared  by  and  between  the  said  parties  hereto,  that  it  be  referred 
to  X.  Y.  of  ],  to  determine  the  amount  of  the  compensation  to  be  allowed 

to  the  said  C.  D.  in  respect  of  the  portion  of  White  Acre  Farm  so  agreed  to  be 
discharged  from  the  said  contract  of  sale  as  above-mentioned ;  and  also  to  ascer- 
tain the  amount  of  the  apportioned  rent  to  be  paid  to  the  said  C.  D.  in  respect  of 
the  said  portion  of  White:  Acre  Farm  retained  by  and  intended  to  be  conveyed  to 
him  :  and  also  to  decide  whether  the  said  lands  and  farm,  called  Black  Acre  Farm, 
or  any  part  thereof,  (and  if  any,  what  part,)  are  included  in  and  by  the  said  con- 
tract of  sale  ;  and  also  to  ascertain  the  amount  of  the  difference  *in  value  r*7ftRl 
between  the  leasehold  tenure  on  which  the  said  Green  Acre  Farm  is  held,  ^  -• 
and  the  inheritance  in  fee  simple  of  the  same.  [Besides  the  usual  clauses,  inclu- 
ding of  course  the  clause  for  making  the  submissio?i  a  rule  of  court,  clause  8, 
Form  I.,  the  special  clauses  for  measuring  and  valuing  the  land,  clauses  43,  44, 
45,  Form  I.,  may  be  found  serviceable.] 
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VI. 

Arbitration  clause  in  deed  of  partnership. 

And  the  said  A.  B.  and  the  said  C.  D.  do  each  of  them,  for  himself,  his  execu- 
tors, and  administrators,  covenant,  promise,  and  agree  to  and  with  the  other  of 
them,  his  executors  and  administrators,  that  if  at  any  time  or  times  during-  the 
copartnership,  or  at  or  after  any  determination  thereof,  any  variance,  dispute, 
doubt,  or  question  shall  arise,  happen  or  be  moved  between  the  said  parties  or 
either  of  them,  their  executors,  or  admininistrators,  in,  for,  about,  or  touching  the 
consideration  of  these  presents,  or  the  joint  concern  or  copartnership,  or  any  cove- 
nant, agreement,  clause,  matter,  or  thing  herein  contained,  or  in  the  construction 
hereof,  or  in  any  wise  relating  hereto ;  then  every  such  variance,  dispute,  doubt, 
or  question,  shall  be  referred  to,  and  be  resolved  and  determined  by,  two  fit  and 
indifferent  persons,  to  be  elected  and  chosen  one  by  each  of  the  said  partners, 
within  twenty  days  next  after  such  variance,  dispute,  doubt,  or  question  shall  arise, 
happen,  or  be  moved  ;  with  power  to  the  arbitrators  to  elect  an  umpire  in  case  of 
dispute  ;  and  that  each  of  the  said  partners,  his  executors,  and  administrators  shall 
abide  by,  perform,  and  keep  the  award  and  determination  of  the  arbitrators,  or  of 
their  umpire,  without  any  further  dispute  or  trouble  whatsoever. 

And  that,  if  either  the  said  A.  B.  or  C.  D.,  his  executors  or  administrators,  shall 
neglect  or  refuse  to  appoint  an  arbitrator  pursuant  to  the  above  provisions  for 
twenty-one  days,  after  the  other  of  them  shall  have  appointed  such  arbitrator  on 
his  part,  and  shall  have  served  a  written  notice  requiring  the  party  so  neglecting 
or  refusing  to  make  such  appointment;*  the  party  so  neglecting,  or  refusing  shall 
pay  to  such  other  the  sum  of  £  [  ],  by  way  of  liquidated  damages  for 

such  neglect  or  refusal. (n.) 

[Or  this  clause  may  be  inserted  after  the  asterisk,  instead  of  the  provision  for 
liquidated  damages,]  then  the  arbitrator  appointed  by  the  party  serving  such  notice 
shall  at  the  request  of  such  party  proceed  to  hear  and  determine  such  matters  in 
difference,  as  if  he  were  an  arbitrator  appointed  by  both  parties  for  that  purpose  ; 
and  that  if  after  the  said  arbitrator  shall  have  been  so  requested  as  aforesaid,  either 
party  shall  revoke,  or  attempt  to  revoke  the  authority  of  the  said  arbitrator,  such 
r*-r\7i  party  shall  *pay  to  the  other  of  them  £  [  ],  as  liquidated  damages, 

*■        -"  and  the  said  arbitrator,  if  requested,  shall  proceed  to  hear  and  determine 
the  said  matters,  notwithstanding  such  revocation,  or  attempted  revocation. (e) 


VII. 

Submission  by  bond. 

(/)  Know  all  men,  by  these  presents,  that  I,  C.  D.,  of  [  ],  am  held  and 

firmly  bound  to  A.  B.,  of  [  ],  in  £  [  ],  of  good  and  lawful  money 

of  Great  Britain,  to  be  paid  to  the  said  A.  B.,  or  his  certain  attorney,  executors, 
administrators,  or  assigns;  for  which  payment,  well  and  truly  to  be  made,  I  bind 
myself,  my  heirs,  executors  and  administrators,  firmly  by  these  presents,  sealed 
witli  my  seal.     Dated  the  [  ]  day  of  [  ],  in  the  year  of  our  Lord 

].  Whereas,  [here  state  the  existence  of  differences  between  A.  B.  and 
C.  D.,  or  enumerate  the  special  matters  in  dispute,  as  in  a  submission  by  agree- 
ment (See  Form  I.,)  and  proceed,]  and  it  is  agreed  by  and  between  the  said  A.  B. 
and  C.  D.  to  refer  "  the  same"  [if  the  special  matters  have  been  recited,  and  the 
reference  is  to  be  general,  say,  "  the  same  and  all  matters  in  difference  between 
them,"]  to  U.  V.,  of  [  ],  and  X.  Y.  of  [  ],  with  liberty  to 

them  to  choose  and  appoint  an  umpire.     Now  the  condition  of  this  obligation  is 

(n)  Jcc  P.  1,  cb.  3,  s.  4,  d.  2,  p.  G7,  as  to  liquidated  damages. 

(<■)  Si  e  I'.  2,  ch.  3,  s.  3,  d.  3,  p.  156,  as  to  effect  of  award  aflcr  revocation  in  equity. 

(/)  See  P.  7,  cb.  3,  s.  2,  d.  3,  p.  54,  as  to  submissions  by  bond. 


APPENDIX     OF     FORMS.  491 

such,  that  if  the  above  bounden  C.  D.,  his  heirs,  executors,  and  admistrators,  do 
and  shall  on  his  and  their  part  and  behalf  in  all  things  well  and  truly  stand  to, 
obey,  abide  by,  observe,  perforin,  fulfil,  and  keep  the  award,  order,  arbitrament, 
final  end,  and  determination  of  the  said  arbitrators  respecting  the  matters  referred ; 
so  as  the  said  arbitrators  make  and  publish  their  award  in  writing  of  and  concern- 
ing the  same,  ready  to  be  delivered  to  the  parties,  or  if  they  or  either  of  them  shall 
be  dead  before  the  making  of  the  award,  to  their  respective  personal  representa- 
tives who  shall  require  the  same;  on  or  before  the  [  ]  day  of  [  ], 
or  on  or  before  any  other  day  not  later  than  the  [  ]  day  of  [  ],  to 
which  the  said  arbitrators  shall  by  any  writing  signed  by  them,  indorsed  on  these 
presents,  enlarge  the  time  for  making  their  said  award  :  and  in  case  the  said  arbi- 
trators shall  not  make  an  award  of  and  concerning  the  premises  within  the  time 
limited  as  aforesaid ;  then  if  the  said  C.  D.,.  his  heirs,  executors,  and  administra- 
tors, do  and  shall  upon  his  and  their  part  and  behalf,  in  all  things  well  and  truly 
stand  to,  obey,  abide  by,  observe,  perform,  fulfil,  and  keep  the  award,  order,  arbi- 
trament, umpirage,  final  end,  and  determination  of  the  person  so  by  the  said  arbi- 
trators to  be  chosen  and  appointed  as  umpire  as  aforesaid ;  so  as  the  said  umpire 
do  make  and  publish  his  award  or  umpirage  in  writing  [continue  as  in  Form  I. 
^clauses  4,  5,  and  6,  adapting  them  to  the  case  of  an  umpire,]  then  this  r*~nsi 
obligation  to  be  void,  otherwise  to  remain  in  full  force.  And  the  said  A.  B.  •-  ■* 
and  C.  D.  do  hereby  consent  and  agree  that  this  submission  shall  be  made  a  rule 
of  the  Court  of  Queen's  Bench  at  the  instance  of  either  of  the  said  parties,  their 
executors,  or  administrators.  And  it  is  further  agreed  by  and  between  the  said 
A.  B.  and  C.  D.  that  [here  add  such  of  the  clauses  and  provisions  given  in  Form 
I.  as  are  applicable.] 

Signed,  sealed,  and  delivered,  in  the  presence 

ofO.  P.  C.  D.  (L.  S.) 

[A.  B.  should  execute  to  C.  D.  a  similar  bond  with  a  similar  condition.] 


VIII. 

Condition  of  bond  of  submission  without  a  recital. 

[The  bond  the  same  as  in  the  above  precedent.] — The  condition  of  this  obliga- 
tion is  such,  that  if  the  above  bounden  C.  D.,  his  heirs,  executors,  and  administra- 
tors, on  his  or  their  part  and  behalf,  shall  and  do  in  all  things  well  and  truly  stand 
to,  obey,  abide  by,  perform,  fulfil,  and  keep  the  award,  order,  arbitrament,  and  final 
determination  of  X.  Y.,  of  [  ],  appointed  and  named  as  well  by  and  on  the 

part  and  behalf  of  the  above-bounden  C.  D.,  as  of  the  above-named  A.  B.,  to  arbi- 
trate, award,  order,  judge,  and  determine,  "of  and  concerning  all  matters  in  dif- 
ference between  them;"  [or  more  commonly,  "of  and  concerning  all  and  all 
manner  of  action  and  actions,  cause  and  causes  of  action,  suits,  bills,  bonds,  spe- 
cialties, judgments,  executions,  extents,  quarrels,  trespasses,  damages,  and  demands 
whatsoever,  at  any  time  heretofore  had,  made,  moved,  brought,  commenced,  sued, 
prosecuted,  done,  suffered,  committed,  or  depending  by  and  between  the  said  par- 
ties ;"]  so  as  the  above-mentioned  arbitrator  [continue  as  in  Form  No.  I.  clauses 
4,  5,  and  6,]  then  this  obligation  to  be  void,  or  else  to  remain  in  full  force.  [Add 
the  clause  to  make  the  submission  a  rule  of  court,  and  such  other  clauses  as  are 
requisite.] 

►Signed,  sealed,  and  delivered,  in  the  presence 

ofO.  P.  C.  D.  (L.  S.) 


IX. 

Submission  by  bond  of  all  matters  in  difference  between  six  partners. 

[Money  bond  by  D.,  E.,  and  F.  jointly  and  severally  to  A.,  B.,  and  C] — 
Whereas  the  above-bounden  D.,  E.,  and  F.,  and  the  above-named  A.,  B.,  and  C, 
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lately  carried  on  the  trade  and  business  of  [  ]  in  partnership;  and  whereas 

divers  differences  and  disputes  have  arisen  between  the  said  A.,  B,,  C.,  D.,  10.,  and 
r*7flQ1  ^'  w'tn  resPcct  t0  such  trade  and  business,  and  the  *accounts  relating 
■■  J  thereto;  and  whereas  it  has  been  agreed  to  refer  all  such  differences  and 
disputes  between  the  said  parties  or  any  of  them,  to  the  award  of  X.  Y.,  of  | 
an  arbitrator  appointed  by  and  on  the  several  part  and  behalves,  as  well  of  the  said 
D.  E.,  and  F.,  as  of  the  said  A.,  B.,  and  C,  to  arbitrate  respecting  the  same.  Now 
the  condition  of  the  above-written  obligation  is  such,  that  if  the  above-bounden  D., 
E.,  and  F.,  and  each  of  them,  their  and  each  of  their  heirs,  executors,  and  admi- 
nistrators, and  every  of  them,  shall,  on  his  or  their  respective  parts  and  behalves, 
in  ail  things  well  and  truly  stand  to,  obey,  perform,  fulfil,  and  keep  the  award  to 
be  made  by  the  said  X.  Y.,  of  and  concerning  the  said  trade  and  dealings,  and  all 
accounts,  differences,  and  disputes  relative  thereto,  and  of  and  concerning  all 
actions,  cause  and  causes  of  action,  suits,  claims,  damages,  and  demands  whatso- 
ever, now  or  at  any  time  heretofore  had,  made,  moved,  brought,  commenced,  or 
depending  by  or  between  the  said  parties,  or  any  of  them  ;  so  as  the  above-men- 
tioned arbitrator  [continue  as  Form  No.  I.,  clauses  4,  5,  and  G,]  then  this  obliga- 
tion to  be  void,  otherwise  to  remain  in  full  force.^)  [Add  the  clause  for  making 
the  submission  a  rule  of  court,  Form  I.  clause  8.  Add  such  other  clauses  as  may 
be  advisable,  as,  for  instance,  the  clause  authorizing  the  employment  of  an 
accountant.  See  Form  I.  clause  43.]  [  There  must  be  a  similar  bond  from  A., 
B.,  and  C.  to  D.,  E.,  and  F.,  with  a  similar  condition.] 


X. 

Submission  by  deed. 

This  indenture,  made  between  A.  B.,  of  [  ],  and  C.  D.,  of  [  ],  of 

the  first  part ;  E.  F.,  of  [  ],  of  the  second  part ;  and  G.  H.,  of  [  ], 

of  the  third  part. 

Whereas  differences  have  arisen,  and  are  depending  between  the  said  A.  B.  and 
C.  D.,  and  the  said  E.  F.,  and  also  between  the  said  A.  B.  and  the  said  E.  F.,  and 
also  between  the  said  E.  F.  and  the  said  G.  H.,  touching  and  concerning  [here 
shorly  state  the  matters ;]  and  in  order  to  put  an  end  to  the  said  differences,  the 
said  parties  have  agreed  to  refer  "  the  same"  [or  "  all  matters  in  difference"]  to 
the  award  of  X.  Y.,  of  [  ]. 

Now  this  indenture  witnesses,  that  they,  the  said  A.  B.,  C.  D.,  E.  F.,  and  G.  H., 
do  and  each  of  them  doth,  each  for  himself  severally  and  respectively,  and  for  his 
several  and  respective  heirs,  executors,  and  administrators,  covenant  and  agree 
with  each  other,  his  heirs,  executors,  and  administrators  respectively,  to  stand  to, 
abide  by,  observe,  and  perform  the  award  and  determination  of  the  said  X.  Y.  of  and 
concerning  the  premises  aforesaid  ;  so  as  the  above-mentioned  arbitrator  [continue 
as  in  Form  I.  clauses  4,  5,  and  6].  And  the  said  parties  do  hereby  further  agree 
r*~"l01  *tnat  [(tdd  a  clause  for  making  the  submission  a  rule  of  court,  Fortn  I. 
*■  J  clause  8,  and  other  clauses  considered  advisable.]  In  witness  whereof  the 
said  parties  hereto  set  their  hands  and  seals,  the  [  ]  day  of  [  ],  in 

the  year  of  our  Lord  [  ]. 

Signed,  sealed,  and  delivered,  by  the  said  A.  B.,  (L.  S.) 

1,  in  the  presence  of  C.  D.,  (L.  S.) 

E.  F.,  (L.  S.) 
G.  H.,  (L.  S.) 


(g)  See  P.  1,  ch.  3,  s.  2,  d.  3,  p.  55,  as  to  submission  by  bond. 
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XI. 

Submission  by  judge's  order. 

A.  B.       i      Upon  hearing  the  attorneys  or  agents  on  both  sides,  and   by  their 
v.  /consent,  I  order  that  this  cause  ["and  all  other  matters  in  difference 

C.  D.  j  between  the  parties"]  be  referred  to  the  award,  order,  arbitrament, 
final  end  and  determination  of  X.  Y.,  of  Harcourt  Buildings,  Temple,  barrister  at 
law;  so  as  he  shall  make  and  publish  his  award  in  writing  of  and  concerning  the 
premises,  ready  to  be  delivered  to  the  said  parties,  or  to  either  of  them  ;  or  if  they 
or  either  of  them  shall  be  dead  before  the  making  of  the  said  award,  to  their 
respective  personal  representatives  who  shall  require  the  same;  on  or  before  the 
]  day  of  [  ]  term  now  next  ensuing,  or  on  or  before  any  other 

day,  to  which  the  said  arbitrator  shall  by  any  writing  under  his  hand,  to  be  indorsed 
hereon,  from  time  to  time  enlarge  the  time  for  making  the  said  award.  And  by 
the  like  consent  I  further  order,  that  the  death  of  either  of  the  said  parties  shall 
not  act  as  a  revocation  of  the  authority  of  the  said  arbitrator :  and  that  the  costs  of 
this  action  and  of  such  reference  (save  and  except  the  charges  of  the  arbitrator 
and  for  the  award)  shall  abide  the  event  of  the  award,  and  that  the  costs  and 
charges  of  the  arbitrator  and  for  the  award  shall  be  in  the  discretion  of  the  arbi- 
trator. And  by  the  like  consent  I  order  that  it  be  in  the  judgment  of  the  said 
arbitrator  to  examine  the  said  parties,  who,  together  with  their  respective  wit- 
nesses, shall  be  sworn  or  affirmed  before  the  said  arbitrator,  and  examined  upon 
oath  or  affirmation ;  and  that  the  said  parties  shall  produce  before  the  said  arbi- 
trator all  books,  deeds,  papers,  and  writings,  relating  to  the  matters  in  difference 
between  them,  as  the  said  arbitrator  shall  require.  And  I  do  likewise  order,  by 
and  with  the  like  consent,  that  the  said  parties  shall  on  their  respective  parts  in 
all  things  stand  to,  obey,  abide  by,  perform,  fulfil,  and  keep  the  award,  order,  arbi- 
trament, final  end,  and  determination  of  the  said  arbitrator,  so  to  be  made  and 
published  as  aforesaid  :  and  that  neither  of  the  said  parties  shall  bring  or  prosecute 
any  writ  of  error,  or  any  action  or  suit  at  law,  or  in  equity,  against  the  said  arbi- 
trator, or  against  each  other  respectively,  concerning  the  matters  referred  by  this 
order:  and  that  if  either  party  shall  by  ^affected  delay,  or  otherwise,  wil-  r*7ii"i 
fully  prevent  the  said  arbitrator  from  proceeding  in  the  reference,  or  from  •-  -1 
making  his  award,  he  shall  pay  such  costs  as  to  the  Court  of  Queen's  Bench  shall 
appear  just  and  reasonable.  And  by  the  like  consent  I  do  lastly  order,  that  this 
order  shall  and  may  be  made  a  rule  of  the  said  court,  if  the  same  court  shall  so 
please.  [These  are  the  common  provisions  in  such  an  order,  but  they  may  be 
varied  as  the  parties  please.  It  may  be  desirable  to  add  the  clause  for  referring 
matters  back.     See  Form  I.  clauses  17  and  50.](/t) 

[Signature  of  the  Judge.] 

Dated  this  [  ]dayof[  ],  a.  d.  [  ]. 


XII. 

Submission  by  judge's  order,  stranger  added. 

Upon  hearing  the  attorneys  on  both  sides,  and  for  G.  H.,  and  by 
their  consent,  I  do  order,  that  a  verdict  be  entered  for  the  plaintiff, 
damages  £  [  ],  subject  to  the  award  of  the  arbitrator  herein- 

after named,  who  shall  be  at  liberty  to  order  and  direct  for  whom,  and 
for  what  sum,  the  verdict  shall  be  finally  settled  :(i)  and  that  it  be  referred  to  the 
award,  order,  arbitrament,  final  end,  and  determination  of  X.  Y.,  Esq.,  barrister- 
at-law,  to  settle  all  matters  and  differences  between  the  said  parties  to  this  action, 
and  between  the  said  defendants  and  G.  H. ;  and  to  order  and  determine  what  he 
shall  think  fit  to  be  done  by  either  party  respecting  the  matters  in  dispute,  who 

(h)  See  P.  1,  ch.  3,  s.  6,  d.  3,  p.  77,  as  to  submission  by  judge's  orders, 
(i)  See  P.  2,  ch.  6,  s.  3,  p.  350,  as  to  entering  a  verdict. 
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agree  to  be  bound  and  concluded  by  such  determination  ;  so  as  the  said  arbitrator 
make  and  publish  his  award,  &.c.  [continue  as  in  the  preceding  forrn.](k) 


XIII. 

Submission  by  order  of  Nisi  Prius  on  the  usual  terms. 

Essex  )  At  the  assizes  held  at  Chelmsford  in  and  for  the  County  of  Essex,  on 
to  wit.  I  Tuesday,  the  3d  day  of  March,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  forty-six,  before  the  Right  Honourable  Thomas  Lord  Denman, 
Chief  Justice  of  our  Lady  the  Queen,  assigned  to  hold  pleas  before  the  Queen 
herself;  the  Honourable  Sir  Edward  Hall  Alderson,  Knight,  one  of  the  Barons  of 
our  Lady  the  Queen,  of  her  Court  of  Exchequer  at  Westminster,  and  others  their 
fellows  Justices  of  our  Lady  the  Queen,  appointed  to  take  the  assizes  for  the  said 
County  of  Essex,  according  to  the  form  of  the  statute  in  that  case  made  and  pro- 
vided ; 


B.l 

v.  V 


*It  is  ordered  by  the  court,  with  the  consent  of  the  parties,  their 
[*712]  v.  ^  counsel,  and  attorneys,  that  a  verdict  be  entered  for  the  plaintiff,  dam- 
ages two  thousand  pounds,  costs  forty  shillings,  but  that  such  verdict  shall 
be  subject  to  the  award,  order,  [when  the  arbitrator  is  at  liberty  to  certify,  add  "  cer- 
tificate,"] arbitrament,  final  end,  and  determination  of  X.  Y.,  Esq.,  barrister-at- 
law ;  who  is  hereby  empowered  to  direct,  that  a  verdict  shall  be  entered  for  the 
plaintiff  or  the  defendant  as  he  shall  think  proper;  and  to  whom  "this  cause  is" 
[if  the  reference  is  to  be  general,  say  "this  cause  and  all  matters  in  difference 
between  the  said  parties  are"]  hereby  referred ;  to  order  and  determine  what  he 
shall  think  fit  to  be  done  by  either  of  them  respecting  the  matters  in  dispute;  so 
as  the  said  arbitrator  shall  make  and  publish  his  award  [add  "or  certificate,"  when 
there  is  a  power  to  certify]  in  writing  concerning  the  matters  referred,  ready  to  be 
delivered  to  the  said  parties,  or  to  either  of  them,  or  if  they  or  either  of  them  shall 
be  dead  before  the  making  the  said  award,  to  their  respective  personal  representa- 
tives, who  shall  require  the  same  ;  on  or  before  the  fourth  day  of  next  Easter  Term, 
or  on  or  before  any  other  day  to  which  the  said  arbitrator  shall,  by  any  writing 
under  his  hand  to  be  indorsed  hereon,  from  time  to  time  enlarge  the  time  for 
making  his  said  award  [add  as  above,  "or  certificate."]  And  it  is  also  ordered 
that  the  costs  of  this  cause  to  be  taxed  shall  abide  the  event  of  the  said  award 
["or  certificate,"]  and  that  the  costs  of  the  reference  and  award  ["or  certificate"] 
shall  be  in  the  discretion  of  the  said  arbitrator,  who  may  direct  and  award  to  and 
by  whom  and  in  what  manner  the  same  shall  be  paid  :  and  that  the  said  arbitrator 
shall  have  the  same  power  to  amend  the  record, (Z)  and  to  certify,  as  a  judge  sitting 
at  Nisi  Prius  would  have  upon  a  trial  of  the  said  cause.  And  it  is  also  ordered  by 
and  with  such  consent  as  aforesaid,  that  it  be  in  the  judgment  of  the  said  arbitra- 
tor to  examine  the  said  parties,  who,  together  with  their  respective  witnesses,  shall 
be  examined  upon  oath:  and  that  the  said  parties  shall  produce  before  the  said 
arbitrator  all  books,  deeds,  papers,  and  writings  relating  to  the  matters  in  differ- 
ence between  them,  as  the  said  arbitrator  shall  require.  And  it  is  also  ordered  by 
and  with  such  consent  as  aforesaid,  that  the  said  parties  shall,  on  their  respective 
parts,  in  all  things  stand  to,  obey,  abide  by,  perform,  fulfil,  and  keep,  the  award, 
order,  ["certificate"]  arbitrament,  final  end,  and  determination,  of  the  said  arbitra- 
tor, so  to  be  made  and  published  as  aforesaid:  and  that  neither  party  shall  bring 
or  prosecute  any  writ  of  error,  or  any  action,  or  suit  at  law  or  in  equity,  against 
the  said  arbitrator  or  against  each  other  respectively,  concerning  the  matters 
referred  by  this  order:  and  that  if  cither  party  shall  by  affected  delay  or  other- 
wise wilfully  prevent  the  said  arbitrator  making  his  award  ["or  certificate,"]  he 
or  they  shall  pay  such  costs  to  the  other,  as  the  Court  of  Queen's  Bench  shall 

/,;  See  P,  1,  ch.  3,  8,  6,  (I.  1,  p.  76;  and  also  P.  1,  cli.  2,  s.  1,  d.  7,  p.  29,  as  to  adding 
strangers  to  tin;  cause  as  parties  to  the  reference. 

{t)  See  P,  2,  eh.  4,  s.  1,  d.  13,  p,  l'JG,  us  to  amending  the  record. 
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think  reasonable.  *And  lastly,  it  is  ordered  that  either  of  the  said  parties  r*7iqi 
shall  be  at  liberty  to  move  the  said  Court  of  Queen's  Bench,  tbat  this  order  *-  J 
may  be  made  a  rule  of  that  court:  and  that  in  tlic  event  of  either  of  the  said  par- 
ties disputing  the  validity  of  the  award  ["or  certificate,"]  so  to  be  made  and  pub- 
lished as  aforesaid,  or  moving  the  said  court  to  set  aside  the  same  or  any  part 
thereof,  the  said  Court  of  Queen's  Bench  shall  have  power  to  remit  the  matters 
hereby  referred,  or  any  of  them,  to  the  re-consideration  and  determination  of  the 
said  arbitrator,  when  and  so  often  as  the  said  court  shall  see  fit.(m) 
By  the  Court. 

R.  D.  Associate. 


XIV. 

Commencement  of  order  of  Nisi  Prius  at  the  sittings  in  Middlesex  or  London. 

«'  Middlesex"  }      At  the  sitting  of  Nisi  Prius,  held  "  at  Westminster,"  [or  "  at  the 
[or  "  Lon-     >  Guildhall  in  and  for  the  City  of  London"]  on  the  [  ]  day  of 

don"]  to  wit.  )  [  ,]  in  the  [  ]  year  of  the  reign  of  our  Sovereign 

Lady  Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  Queen,  Defender  of  the  Faith,  and  in  the  year  of  our  Lord  [  ,] 

before,  &c. 


XV. 

Style  and  title  of  the  several  judges. 

"  Before  the  Right  Honourable  Thomas  Lord  Denman,  Chief  Justice  of  our 
Lady  the  Queen,  assigned  to  hold  pleas  before  the  Queen  herself." 

[Or  "before  the  Honourable  Sir  William  VVightman,  Knight,  one  of  the  Jus- 
tices of  our  Lady  the  Queen,  assigned  to  hold  pleas  before  the  Queen  herself."] 

[Or  "before  the  Right  Honourable  Sir  Nicholas  Conyngham  Tindal,  Knight, 
Chief  Justice  of  our  Lady  the  Queen,  of  her  Court  of  Common  Pleas."] 

[Or  "before  the  Honourable  Sir  Thomas  Coltman,  Knight,  one  of  the  Justices 
of  our  Lady  the  Queen,  of  the  Bench."] 

[Or  "before  the  Right  Honourable  Sir  Frederick  Pollock,  Knight,  Chief  Baron 
of  our  Lady  the  Queen,  of  her  Court  of  Exchequer."] 

[Or  "before  the  Right  Honourable  Sir  James  Parke,  Knight,  one  of  the  Barons 
of  our  Lady  the  Queen,  of  her  Court  of  Exchequer."] 


*XVI.  [*714] 

Order  of  reference,  a  juror  withdrawn. 

[Commence  as  in  the  preceding  Forms.} 

B.  ~l  It  is  ordered  by  the  court,  by  and  with  the  consent  of  the  parlies,  their 
v.  >  counsel,  and  attorneys,  that  the  last  juryman  sworn  and  impannelled  in  this 
D.  S  cause  be  withdrawn  out  of  the  panne),  and  that  this  cause  and  all  matters  in 
difference  be  referred,  &c.  &c. 

(in)  See  P.  1,  ch.  3,  s.  6,  d.  4,  p.  77,  as  to  submissions  by  order  of  Nisi  Prius :  and  for 
the  effect  of  the  particular  clauses,  see  the  notes  to  the  clauses  in  Form  I. 
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XVII. 

Order  of  reference  of  cross  actions. 

[Commence  as  in  Forms  XIII.  or  XIV.] 

A.  B.  }  "]  It  is  ordered  by  the  court,  by  and  with  the  consent  of  the  parties,  their 
v.  >  counsel,  and  attorneys,  that  in  each  cause  a  verdict  be  entered  for  the 
CD.)  I  plaintiff,  damages  mentioned  in  the  several  declarations,  but  that  such 
C.  D.  }  '  verdicts  shall  be  subject  to  the  award,  &c.  &c.  [as  in  Form  XIII,,]  who 
v.  >  is  hereby  empowered  to  direct  that  a  verdict  be  entered  for  the  plaintiff 
A.  B.  3  J  or  the  defendant  in  each  cause  as  he  shall  think  proper,  and  to  whom 
these  causes  and  all  matters  in  difference  between  the  said  parties  are  hereby  re- 
ferred. [Continue  as  in  Form  XIII.,  substituting  "causes"  for  "  cause"  where- 
ever  the  word  occurs.] 


XVIII. 

Order  of  reference ;  stranger  added. 

[Commence  as  before  in  Forms  XIII.  or  XIV.,  as  far  as  the  name  of  the  arbi- 
trator]— "  to  whom  this  cause  and  all  matters  in  difference  between  the  parties  to 
the  same  and  E.  F.,  or  any  of  them,  are  hereby  referred ;  to  order,"  &c.  &c. 
[Continue  as  in  Form  XIII.,  taking  care  to  add  a  clause  for  making  the  order  of 
reference  a  rule  of  court.     See  Form  I.,  clause  8.] 


XIX. 

Order  of  reference  to  state  a  special  case. 
[Commence  as  in  Forms  XIII  or  XIV.] 

B. }  It  is  ordered  by  the  court,  by  and  with  the  consent  of  the  parties,  their 
v.  >  counsel,  and  attorneys,  that  the  jury  find  a  verdict  for  the  plaintiff,  damages 
D.  3  £4.  4s.,  and  costs  forty  shillings ;  subject  to  the  statement  of  the  facts  in  a 
special  case  by  X.  Y.,  Esq.,  barrister-at-law,  for  the  opinion  of  the  Court  of  Queen's 
Bench ;  with  liberty  to  either  party  to  turn  it  into  a  special  verdict;  so  as  the  said 
l-^-jf.-,  X.  Y.  *do  publish  the  special  case  ready  to  be  delivered  to  the  said  parties, 
*-  -"or  either  of  them ;  or  if  they,  or  either  of  them,  shall  be  dead  before  the 
making  of  the  said  special  case,  to  their  respective  personal  representatives,  re- 
quiring the  same;  on  or  before  the  fourth  day  of  Hilary  Term  next;  withtliberty 
for  the  said  X.  Y.,  under  his  hand  in  writing  at  the  foot  hereof,  to  enlarge  the  time 
for  making  the  said  special  case. 

And  it  is  also  ordered  by  the  like  consent,  that  the  said  X.  Y.  shall  be  at  liberty, 
if  he  shall  think  fit,  to  examine  the  witnesses  to  the  facts  in  this  suit  upon  oath  ; 
and  for  that  purpose  the  said  witnesses  to  be  examined  before  the  said  X.  Y.  touch- 
ing the  matters  to  be  stated  shall  be  sworn  before  the  said  X.  Y. :  and  that  the  said 
parties  shall  produce  before  the  said  arbitrator  all  such  books,  deeds,  papers,  and 
writings,  in  their  or  cither  of  their  custody  or  power  relating  to  the  matters  in  dif- 
ference, as  the  said  X.  Y.  shall  think  fit  to  require. 

It  is  likewise  ordered  by  and  with  the  like  consent,  that  the  costs  of  the  special 
jury  shall  abide  the  event. 

It  is  further  ordered  by  the  like  consent,  that  if  either  of  the  said  parties  shall, 
by  affected  delay  or  otherwise,  wilfully  prevent  the  said  X.  Y.  from  drawing  up 
I  lie  special  case,  or  shall  not  attend  after  reasonable  notice,  and  without  such 
excuse  as  the  said  X.  Y.  shall  be  satisfied  with,  and  adjudge  to  be  reasonable;  then 
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the  said  X.  Y.  may  proceed  ex  parte,  and  the  party  occasioning  the  delay  aha.ll  pay 
to  the  other  such  costs,  as  the  said  court  shall  tliink  reasonable  and  just. 

And,  lastly,  it  is  ordered  that  tlie  said  court  of  our  said  Lady  the  Queen  before 
the  Queen  herself  may  be  prayed,  that  this  order  may  be  made  a  rule  of  the  same 
court. 

By  the  court.  T.  D. 

Clerk  at  the  sittings  of  Nisi  Prius. 


XX. 

Order  of  reference  of  indictment. 

[Commence  as  in  an  order  of  reference  at  Nisi  Prius.    See  Forms  XIII.  and  XIV.] 

rpi     q  tl     "\        It  is  ordered  by  the  court,  by  and  with  the  consent  of  the 

.  c       I    prosecutors  and   defendants,  their  counsel,  and  attorneys, 

prosecution  or  f,  .,  •  .  .,      .  ,      ,-    ,  ,  e  ■  ■  ■.■  .„  ? 

a    r>         i         fi         v.  "  that  the  jurors  be  discharged  from  giving  a  verdict    [or 

.  r,    ...        ,    C  "  that  a  verdict  of  guilty  be  entered  against  the  defend- 
against  C.   D.  and  .    ,       ,  .  .,   s       J  ■,        ,  ,  -P  .    G     ,        , 

5.      ,        .,  I    ants,!  subiect  to  the  award,  order,  arbitrament,  final  end, 

twelve  others.      J         .  \  ,     J  .  c  v   xr     -^        V       •  ,.        *.  1       r    i 

and  determination  of  X.  Y.,  Esq.,   barnster-at-law  [when  a 

verdict  of  guilty  has  been  entered,  add,  "  who  is  hereby  empowered  to  order  the 

verdict  of  guilty  to  be  set  aside,  and  a  verdict  of  not  guilty  to  be  entered  instead 

thereof,  on  behalf  of  all,  or  any  of  the  defendants,  *and,"]  to  whom  all  mat-  r*^!^-] 

ters  in  difference  between  the  prosecutors  and  the  defendants,  or  any  or  ^        J 

either  of  them,  are  hereby  referred.     [Continue  as  in  Form  XIII.]     And  it  is  also 

ordered,  that  the  costs  of  the  prosecution  and  defence,  and  of  the  reference  and 

award,  shall  be  in  the  discretion  of  the  said  arbitrator,  who,  &c.  [continue  as  in 

Form  XIII.] 


XXI. 

Submission  by  rule  of  court. 

In  the  "  Queen's  Bench"  [or  "  Common  Pleas,"  or 
"  Exchequer  of  Pleas."] 

On  the  [  ]dayof[  ]  a.  d  [  .] 

As  yet  of  [  ]  Term,  [  ,]  Victoria.(n) 

.     t>  Upon  hearing  Air.  [  ]  of  counsel  for  the  plaintiff,  and  Mr. 

'  /  [  ]  of  counsel  for  the  defendant,  and  by  their  consent,  it  is 

P  n  \  or('er°d>  tnat  al'  matters  in  difference  "in  this  cause"  [or  "between  the 
*  parties  in  this  cause,"  as  the  case  may  be]  be  referred  to  the  award, 
order,  arbitrament,  final  end,  and  determination  of  X.  Y.,  Esq.,  barrister-at-law  ;  so 
as,  &c.  [as  in  Form  No.  I.,  clauses  4,  5,  and  6.]  And  by  the  like  consent,  as 
aforesaid,  it  is  further  ordered,  that  the  costs  of  the  cause  shall  abide  the  event  of 
the  said  award,  and  that  the  costs  of  the  reference  and  of  this  rule  shall  be  in  the 
discretion  of  the  said  arbitrator.  [Instead  of  this  clause,  any  suitable  variation  of 
Form  I,,  clause  30,  31,  or  2'2,  may  be  adopted.]  And  that  [here  add  such  other 
clauses  as  are  deemed  advisable.     See  Form  i.](o) 

By  the  Court. 

(n)  If  delivered  out  in  vacation  the  rule  will  be  entitled  of  the  term  immediately  preced- 
ing such  vacation.     R.  G.  H.  T.  1  Vict._2.  4. 

(o)  See  P.  1,  ch.  3,  s.  6,  d.  2,  p.  70,  as  to  submissions  by  rule  of  court. 

March,  1849.— 32 
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XXII. 

Order  in  Chancery  referring  a  suit  and  all  matters  in  difference. 

Master  of  the  Rolls.(oo) 

Thursday,  the  [  ]  day  of  [  ,]  in  the 

eleventh  year  of  the  reign  of  Her  Majesty  Queen  Vic- 
toria, 1848. 
!A.  B.  plaintiff,  i      Upon  motion  this  day  made  unto  this  court  by  Mr. 
and  >  E.  of  counsel  for  the  plaintiff,  it  was  alleged,  that,  the 

C.  D.  defendant.  7  plaintiff  having  exhibited  his  bill  in  this  court  against 
r*y\>j-\  the  defendant,  he  appeared  thereto,  *and  [state  briefly  the  stage  of  the  pro- 
•-  ■•  ceedings ;]  that  the  parties  have  agreed  to  refer  all  matters  in  difference 
between  them  to  the  arbitration  of  X.  Y.  and  U.  V.,  Esquires,  barristers-at-law. 
And  therefore  it  was  prayed  that  the  same  may  be  referred  accordingly.  Where- 
upon, and  upon  hearing  Mr.  F.  of  counsel  for  the  defendant,  who  consented  thereto, 
this  court  doth  by  consent  order,  that  this  suit  and  all  matters  in  difference  between 
the  parties,  be  referred  to  the  award,  arbitrament,  final  end,  and  determination  of 
the  said  X.  Y.  and  U.  V. ;  who  are  to  make  their  award  in  writing  on  or  before 
the  [  ]  day  of  [  ,]  to  be  delivered  to  the  said  parties,  or  either  of 

them,  who  shall  require  the  same ;  but  in  case  the  said  X.  Y.  and  U.  V.  shall  not 
be  able  to  agree  concerning  the  making  of  the  said  award,  then  and  in  such  case, 
by  the  like  consent,  it  is  ordered,  that  they  be  at  liberty  to  choose  a  third  person 
as  an  umpire,  who  is  to  make  his  umpirage  on  or  before  the  [  ]  day  of 

[  ,]  to  be  delivered  to  the  said  parties,  or  either  of  them,  who  shall  require 

the  same ;  which  is  to  be  final  and  conclusive  between  the  parties. 

And  in  case  the  said  arbitrators  shall  not  be  able  to  make  their  award,  or  the 
said  umpire  his  umpirage,  by  the  time  aforesaid,  then  such  enlargement  of  the  time 
for  making  and  publishing  the  said  award  or  umpirage  is  to  be  made,  as  the  said 
arbitrators  or  umpire  shall  certify,  and  this  court  deem  reasonable.  And  by  the 
like  consent  it  is  ordered  that  all  and  every,  or  any  of  the  parties  in  this 
cause,  and  all  and  every,  or  any  witness  or  witnesses  to  be  by  them,  or  any  of 
them  respectively  produced,  (if  required  by  the  said  arbitrators  or  umpire,  or 
any  of  the  parties,)  be  examined  upon  interrogatories,  as  the  said  arbitrators 
or  umpire  shall  direct ;  being  first  sworn  before  one  of  the  Masters  of  this 
court,  or  before  a  Master  extraordinary :  and  that  all  books,  vouchers,  papers, 
and  writings,  in  the  custody  or  power  of  the  said  parties  respectively,  relating 
or  touching,  or  in  any  wise  concerning  the  matters  in  difference,  be  produced 
to  the  said  arbitrators  or  umpire.  And  by  the  like  consent  the  costs  of  this  suit, 
and  of  this  reference,  and  relating  thereto,  are  to  be  at  the  discretion  of  the  said 
arbitrators  or  umpire.  And  by  the  like  consent  neither  the  plaintiff  nor  defendant 
are  to  prosecute  any  action  at  law,  or  suit  in  equity,  or  commence  any  suit  what- 
ever against  each  other,  or  against  the  arbitrators  or  umpire,  of  and  concerning  the 
premises  so  as  aforesaid  referred.  And  by  the  like  consent  it  is  ordered,  that  either 
of  the  parties  be  at  liberty  to  apply  to  this  court  to  have  the  award  or  umpirage,  to 
be  made  in  pursuance  of  this  reference,  made  an  order  of  this  court.(^) 


[*718]  *XXIII. 

Submission  by  order  of  Chancery  of  charity  suit,  &c. 

[After  stating  the  title  proceed.] — his  lordship  doth  order,  by  consent  of  the 
Attorney-General,  and  of  the  relators,  and  plaintiffs,  and  of  the  defendants,  that  the 
said  causes  and  all  matters  in  difference  between  the  said  parties,  respecting  the 
subject-matters  of  the  information  in  the  said  causes  mentioned,  be  referred  to  the 

(00)  Sec  Lee  v.  Austen,  V.  C.  of  E.,  5  Aug.  1848,  E.  D.  C.  Reg. 

(p)  Sec  P.  1,  ch.  3,  8.  7,  d.  1,  p.  90,  as  to  submissions  of  a  suit  in  equity. 
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award  of  X.  Y.,  of  [  ,]  barristcr-at-law ;  with  liberty  for  him  to  consider  and 

determine  as  the  Attorney-General  might  have  done,  whether  the  supplemental 
information  be  properly  filed,  and  be  properly  framed  ;  with  power  for  him  to  direct 
what  is  proper  to  be  done  between  the  parties  in  the  premises ;  so  as  the  said 
X.  Y.  make  his  award  on  or  before  the  first  day  of  Easter  Term,  1838,  to  be  deliv- 
ered to  the  parties  in  the  said  suits,  or  any  of  them,  who  shall  require  the  same; 
with  power  to  the  said  X.  Y.  to  enlarge  the  time  for  making  his  said  award.  And 
by  the  like  consent,  it  is  ordered,  that  the  costs  of  the  said  suits,  and  of  the  refer- 
ence, and  relating  thereto,  shall  be  in  the  discretion  of  the  said  arbitrators.  And 
by  the  like  consent,  it  is  ordered,  that  the  death  of  any  of  the  said  parties  shall  not 
operate  as  a  revocation  of  the  authority  of  the  said  arbitrator,  but  that  his  award 
shall  be  delivered  to  the  personal  representatives  of  the  deceased  party  or  parties; 
and  none  of  the  said  parties  shall  be  at  liberty  to  revoke  or  determine  the  refer- 
ence hereby  made,  &c. 


XXIV. 

Demand  of  arbitration  for  compensation  under  the  Lands  Clauses  Consolidation  Act. 

Whereas  I,  A.  B.,  of  [  ,]  received  notice  in  writing  from  the  "  [  ] 

Railway  Company,"  [or  the  promoters  of  the  public  undertaking,  naming  them 
by  their  proper  title,']  that  they  required  for  the  purposes  of  their  "railway"  [or 
other  undertaking]  the  lands  and  tenements  specified  in  the  said  notice,  compris- 
ing the  lands  and  tenements  specified  in  the  underwritten  schedule,  and  that  they 
were  willing  to  treat  for  the  purchase  of  the  same,  and  that  they  intended  to  take 
the  same  pursuant  to  the  powers  given  them  by  certain  acts  of  parliament.  And 
whereas  the  said  "company"  [or  the  promoters]  have  offered  me  the  sum  of  £ 
,]  and  no  more,  as  the  purchase  money  and  compensation  for  my  interest 
in  the  lands  and  tenements  so  intended  to  be  taken,  and  for  the  damage  that  may 
be  sustained  by  me  by  reason  of  the  execution  of  the  works  connected  with  the 
said  "  railway"  [or  other  public  undertaking.]  And  whereas  I  am  not  satisfied  with 
that  amount,  and  do  not  agree  to  receive  and  accept  the  same  as  sufficient  com- 
pensation, and  a  dispute  has  arisen  between  me  and  the  said  "  railway  company" 
[or  other  promoters]  respecting  the  same.  [If  no  sum  have  been  offered  by  p^ini 
*the  promoters,  leave  out  the  above  paragraph,  and  say,  "  and  whereas  a  L  -1 
dispute  has  arisen  between  me  and  the  said  "railway  company"  [or  other  pro- 
moters] respecting  the  amount  of  purchase  money  and  compensation  to  be  paid  for 
my  interest,  in  the  said  lands  and  tenements,  and  for  the  damage  that  will  be  sus- 
tained by  me  by  reason  of  the  execution  of  the  works  connected  with  the  said 
"  railway"  [or  other  undertaking.)"]  And  whereas  the  said  "company"  [or  the 
promoters]  have  not  yet  issued  their  warrant  to  the  sheriff  to  summon  a  jury  in 
respect  of  such  lands: — I  hereby  state,  that  I  am  interested  in  the  lands  and  tene- 
ments set  out  and  described  in  the  first  division  of  the  said  schedule,  as  tenant  in 
fee  simple,  and  in  the  lands  and  tenements  set  out  and  described  in  the  second 
division  of  the  said  schedule,  as  tenant  for  years  of  the  same,  under  a  lease  from 
H.  K.  of  [  ,]  for  fourteen  years  from  "  Michaelmas  Day,  a.  d.  1841,"  [or 

as  the  case  may  be,  taking  care  to  show  the  interest  and  the  length  of  the  term 
unexpired.]  And  I  claim  in  respect  of  such  my  interest  in  the  said  lands  and 
tenements  the  sum  of  £  [a  sum  exceeding  fifty  pounds,]  as  purchase  money 
and  compensation;  regard  being  to  be  had  not  only  to  the  lands  and  tenements  so 
intended  to  be  taken,  but  also  to  the  damage,  which  I  shall  sustain  by  raasonof  the 
severing  of  the  lands  and  tenements  intended  to  be  taken  from  my  other  lands  and 
tenements  or  other  wise  injuriously  affecting  such  other  lands  and  tenements  by  the 
exercise  of  the  powers  of  the  acts  above  referred  to,  or  of  any  acts  incorporated  there- 
with. And  I  hereby  give  notice  to  the  said  "  company"  [or  promoters]  that  I  desire 
to  have  the  amount  of  such  compensation  settled  by  arbitration,  pursuant  to  The 
Lands  Clauses  Consolidation  Act,  1845.  And  I  request  the  said  "  company"  [or  pro- 
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maters]  to  nominate  and  appoint  an  arbitrator  on  their  part,  to  whom,  together 
with  an  arbitrator  to  be  appointed  and  nominated  by  me,  the  dispute  respecting  the 
amount  of  such  compensation  shall  be  referred. 

The[  ]dayof[  ,]  a.  d.  [  .] 

A.  B. 
To  "  the  [  ]  Railway  Company,"  [or 

the  promoters  of,  Sfc,  as  the  case  may  be.] 

Schedule  [here  specifically  describe  the  lands.] 


XXV. 


Demand  of  arbitration  respecting  compensation  for  premises  injured  by  making  a  rail- 
way, &c. 

(q)  Whereas  I,  A.  B.,  am  "the  owner  in  fee  of  a  certain  messuage  and  premises, 
called  [  ],  with  the  appurtenances,"  [or,  "possessed  of  a  certain  farm  and 

premises,  with  the  appurtenances,  called  [  ],  for  the  residue  yet  unexpired 

r*~9(n  0I* a  term  of  fourteen  years,  from  Michaelmas,  1841."      [Or  otherwise  des- 
■-         -I  cribe  the  particular  premises,  and  the  interest  of  the  party,]  situate  at 
],  in  the  parisb  of  [  ],  in  the  county  of  [  ].     And  whereas 

my  said  lands  and  premises  have  been  injuriously  affected  by  the  execution  of  the 
works  of  the  [here  slate  the  name  of  the  railway,  or  other  public  undertaking]  in 
the  manner  following,  that  is  to  say,  [here  state  shortly  the  nature  of  the  injury.] 
And  whereas  I  am  entitled  to  compensation  in  respect  of  such  injury.  And  whereas 
the  [the  railway  company  or  the  promoters]  have  not  made  me  satisfaction  for  the 
same  : — I  hereby  give  you  notice  ;  that  I  claim  the  sum  of  £  [a  sum  exceeding 
.fifty  pounds,]  as  compensation  for  the  aforesaid  injury  ;  and,  that  unlses,  within 
twenty-one  days  alter  the  receipt  of  this  notice,  you  pay  the  said  amount,  or  enter 
into  a  written  agreement  to  pay  the  same,  1  desire  to  have  the  amount  of  such  com- 
pensation settled  by  arbitration,  and  request  you  to  appointan  arbitrator,  to  whom, 
together  with  an  arbitrator  to  be  appointed  by  me,  the  question  as  to  such  com- 
pensation shall  be  referred. 

The  [  ]  day  of  [  ],  a.  d.  [  ]. 


To  the  [the  railway  company  or  other  promoters]. 


A.  B. 


XXVI. 

Appointment  of  arbitrator  under  the  Lands  Clauses  Consolidation  Act. 

Whereas,  under  the  provisions  of  the  "  North  Staffordshire  Railway  (Pottery 
line)  Act,  1846,"  and  the  "North  Staffordshire  Railway  (Churnet  Valley  line)  Act, 
1846,"  and  of  certain  other  acts  incorporated  therewith,  the  North  Staffordshire 
Railway  Company  are  entitled  to  take,  and  have  given  due  notice  in  writing  to 
M( issrs.  J.  II.,  S.  B.,  and  J.  G.,  of  [  ],  in  the  county  of  Stafford,  coalmasters, 

that  they  require  for  the  purpose  of  the  railway  part  of  certain  wharf  land  and 
tenements,  situate  in  the  parish  of  Stoke  upon  Trent,  in  the  said  county ;  in  which 
the  said  Messrs.  J.  II.,  S.  B.,  and  J.  G.  are  interested:  which  said  land  and  tene- 
ments are  specifically  described  in  the  said  notice,  and  also  in  the  "underwritten" 
[or  "  annexed"]  .'-flu  dule  :  and  whereas  the  said  company  have  offered  to  the  said 
Messrs.  .1.  II .,  S.  15.,  and  .1.  (J  ,  the  sum  of  X'  [  |,  as  compensation  in  respect 

of  the  said  land  and  teni  ments :  and  whereas  the  said  Messrs.  J.  II.,  S.  B.,  and  J. 
<;.,  are  not  satisfied  therewith,  and  have  required  that  the  amount  of  such  com- 
pensation  should  be  determined  by  arbitration :  now  these  presents  witness,  that 
''the  said  North  Staffordshire  Railway  Company,"  [or,  "the  said  Messrs.  J.  H., 

(7)  Sec  8  &  9  Vict.  c.  18,  68. 
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S.  B.,  and  J.  G.,"]  pursuant  to  the  provisions  of  the  said  recited  acts,  and  of"  The 
Lands  Clauses  Consolidation  Act,  1845,"  and  of  the  other  acts  incorporated  with 
the  said  recited  acts,  do  hereby  appoint  "  G.  J\I'D.  of  [  ],  in  the  said  county, 

mining  agent,"  [or  "J.  II.  B.,  of  [  ],*in  the  said  county,  surveyor,"]  r*~oin 

to  be  an  arbitrator  to  settle  and  determine  the  amount  of  purchase  money  "-  -* 
and  compensation  to  paid  by  tin'  said  North  Staffordshire  Railway  Company  to  the 
said  Messrs.  J.  H.,  S.  B.,  and  J.  G,  in  respect  of  their  interest  in  the  said  land 
and  tenements  so  intended  to  be  taken  as  aforesaid,  and  for  the  damage  that  may 
be  sustained  by  them  by  reason  of  the  execution  of  the  works  of  the  said  railway  ; 
regard  being  had  by  the  said  arbitrator  not  only  to  the  land  and  tenements  so 
intended  to  betaken;  but  also  to  the  damage,  if  any,  to  be  sustained  by  the  said 
Messrs.  J.  II.,  S.  B,  and  J.  G.,  by  reason  of  the  severing  of  the  land  and  tenements 
so  intended  to  be  severed  from  the  other  lands  and  tenements  of  the  said  Messrs. 
J.  II.,  S.  B.,  and  J.  G. ;  or  otherwise  injuriously  affecting  such  other  lands  and 
tenements  by  the  exercise  of  the  powers  of  any  of  the  said  acts. 

Dated  this  [  ]  day  of  [  ],  a.  n.  [  ] 

W.  T.  C.  )  Directors  of  the  North  Staffordshire 

J.  R.  £      Railway  Company. 
[Or  O.  P.  Secretary  of  the  North  Staffordshire 
Railway  Company.] 
[Or  when  the  appointment  is  by  the  landowners]  J.  H. 

S.  B. 
J.  G. 
Schedule  to  the  above 
[Here  specifically  describe  the  premises  to  be  taken.] 


XXVII. 


Appointment  of  arbitrator  by  a  railway  company  under  the  Lands  Clauses  Consolidation 

Act. 

In  pursuance  of  the  provisions  of  "The  East  and  West  India  Docks  and  Birm- 
ingham Junction  Railway  Act,  1846,"  and  of  "  The  Lands  Clauses  Consolidation 
Act,  1845,"  incorporated  therewith  ;  the  East  and  West  India  Docks  and  Birming- 
ham Junction  Railway  Company,  do,  by  this  writing  under  the  hand  of  their  secre- 
tary, nominate  and  appoint  F.  F.,  of  [  ],  land  surveyor,  to  be  the  arbitrator 
on  their  behalf  in  a  question  of  disputed  compensation,  to  be  made  by  the  said 
company  to  J.  L.,  of  [  ],  in  the  county  of  Middlesex,  for  his  interest  in  the 
lands  and  hereditaments  specified  in  the  schedule  hereunder  written,  (which  are 
required  to  be  purchased  by  the  said  company,)  and  for  the  damage  to  be  sustain- 
ed by  the  said  J.  L.  in  the  execution  of  the  works  of  the  said  railway.  Dated  the 
first  day  of  May,  one  thousand  eight  hundred  and  forty-seven. 

H.  C. 
Secretary  to  the  said  company. 
*Schedule  above  referred  to.  [*722  ] 

A  piece  or  parcel  of  land  as  now  staked  and  set  out  for  the  purposes  of  the 
before-mentioned  railway ;  together  with  all  houses,  buildings,  timber  and  other 
trees,  hedges,  fences,  ways,  rights,  members,  and  appurtenances  thereto  belong- 
ing;  situate  and  being  in  the  parish  of  St.  Johns,  South  Hackney,  in  the  county 
of  Middlesex;  and  containing  by  admeasurement  one  acre,  two  roods,  and 
nineteen  perches,  or  thereabouts,  be  the  same  a  little  more  or  less  ;  being  part  of 
several  closes  or  parcels  of  land  and  hereditaments  comprise  in  the  plan  of  the 
said  railway,  deposited  with  the  clerk  of  the  peace  for  the  county  of  Middlesex, 
and  referred  to  by  the  before-mentioned  act  of  parliament,  and  described  in  the  book 
of  reference  deposited  with  the  said  plan,  and  also  referred  to  by  the  said  act  as 
under. 
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Parish  of  St.  John,  South  Hackney,  in  the  County  of  Middlesex. 


No.  on  Plan. 

Description 
of  Property. 

Owner  or  Re- 
puted Owner. 

Lessee. 

Occupier. 

35 

Pasture. 

The   Rev.   T. 
M.  and  J.  L. 



J.  L. 

XXVIII. 

Appointment  of  single  arbitrator  to  act  lor  both  parties,  the  promoters  refusing  to  appoint 

an  arbitrator. 

Whereas  the  "  [  ]  Railway  Company"  [or  other  promoters,  as  the  case 

may  be,]  lately  gave  me  notice  in  writing  that  they  required  to  take,  for  the  pur- 
poses of  their  "railway,"  [or  other  underaking,  following  the  terms  of  the  notice,] 
certain  lands  and  tenements  specified  in  the  said  notice,  and  in  the  underwritten 
schedule. 

And  whereas  a  dispute  arose  between  me  and  the  said  "  [  ]  Railway 

Company"  [or  the  promoters]  respecting  the  amount  of  purchase-money  and  com- 
pensation to  be  paid  to  me  by  them,  for  my  interest  in  the  said  lands  and  tene- 
ments, and  for  the  damage  that  might  be  sustained  by  me  by  reason  of  the  execu- 
tion of  the  works  of  the  said  "railway;"  [or  other  undertaking;]  regard  being 
to  be  had,  not  only  to  the  lands  and  tenements  so  intended  to  be  taken,  but  also  to 
the  damage,  if  any,  to  be  sustained  by  me,  by  reason  of  the  severing  of  the  lands 
and  tenements  so  intended  to  be  taken  from  my  other  lands  and  tenements,  or 
otherwise  injuriously  affecting  such  other  lands  and  tenements  by  the  exercise  of 
the  powers  given  them  by  the  Lands  Clauses  Consolidation  Act,  1845,  or  by  their 
special  act,  or  by  any  act  incorporated  therewith. 

And  whereas,  before  they  issued  their  warrant  to  the  sheriff  to  summon  a  jury 
in  respect  of  such  lands  and  tenements,  I  served  them  with  a  notice  in  writing, 
r*79*Tl  signifying'  my  desire  to  have  the  amount  of  such  Compensation  settled  by 
•-  J  arbitration ;  and  stated  in  such  notice  the  interest  in  respect  of  which  I 
claimed  compensation,  and  the  amount  of  compensation  which  I  claimed  ;  and 
requested  them  by  such  notice  to  appoint  an  arbitrator  to  determine  such  dispute; 
and  stated  in  such  notice  the  matter  required  to  be  referred  to  arbitration.  And 
whereas  the  space  of  fourteen  days  has  elapsed  since  the  said  dispute  arose,  and 
since  the  service  of  the  last-mentioned  written  notice  and  request;  and  the  said 
"  company"  [or  "  promoters"]  have  failed  to  appoint  an  arbitrator.  And  whereas 
I  have  previously  appointed  J.  H.  B.,  of  [  ],  to  be  an  arbitrator  to  determine 

such  dispute: — I  now  hereby,  in  pursuance  of  the  provisions  of  the  Lands  Clauses 
Consolidation  Act,  1845,  and  of  the  acts  above  referred  to,  appoint  the  said  J.  H. 
B.  to  act  on  behalf  both  of  me  and  of  the  said  company,  in  hearing  and  determining 
the  said  dispute. 

Dated  the  [  ]  day  of  [  ],  a.  n.  [  ]. 

A.  B. 
Schedule. 

[Here  specify  the  lands,  as  in  the  original  appointment  of  the  arbitrator.] 
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XXIX. 

Appointment  of  arbitrator  by  party  dissatisfied  with  surveyor's  valuation. 

(r)  Whereas  the  [the  railway  company,  or  other  promoters  of  the  undertaking'] 
"  in  consequence  of  my  absence  from  the  kingdom,"  [or  "  in  consequence  of  my 
not  having-  been  found  by  them"]  procured  a  valuation  to  be  made  under  the  Lands 
Clauses  Consolidation  Act,  of  the  compensation  to  be  paid  in  respect  of  my  esti- 
mated interest  in  the  lands  and  premises  described  in  the  underwritten  schedule; 
and  have  deposited  the  amount  of  such  valuation,  being  the  sum  of  £,[  ,] 

in  the  Bank  of  England,  pursuant  to  the  provisions  of  the  above  statute:  and 
whereas  I  am  dissatisfied  with  such  valuation,  and  have  given  the  said  [railway 
company  or  promoters]  due  notice  in  writing,  requiring  that  the  question  of  such 
compensation  shall  bo  submitted  to  arbitration,  and  calling  upon  them  to  appoint 
an  arbitrator: — I  hereby  appoint  O.  P.,  of  [  ,]  an  arbitrator,  to  determine, 

whether  the  said  sum  so  deposited  as  aforesaid  by  the  said  [the  railway  company 
or  other  promoters,]  was  a  sufficient  sum ;  or  whether  any,  and  what  further  sum, 
ought  to  be  paid  or  deposited  by  them. 

The  [  ]  day  of  [  ,]  a.  d.  [  .] 

A.  B. 


*XXX.  [*724] 

Appointment  of  umpire  by  arbitrators  indorsed  on  submission. 

We,  the  written  named  U.  V.  and  X.  Y.,  do  hereby  nominate  and  appoint  Q.  R., 
of  [  ,]  to  be  the  umpire,  pursuant  to  the  within  contained  provisions.     [It 

is  better  to  add,  "  provided  he  will  accept  such  office."]     As  witness  our  hands 
this  [  ]  day  of  [  ,]  a.  d.  [  .](s) 

Witness,  U.  V. 

O.  P.  X.  Y. 


XXXI. 

Appointment  of  an  umpire  by  arbitrators. 

Pursuant  to  the  powers  given  to  us  "  by  an  agreement  of  reference,  made  on 
the  [  ]  day  of  [  ,]  a.  d.  [  ,"]  [or  "  by  the  agreement  of 

reference  contained  in  the  condition  of  two  mutual  bonds,  made  and  executed  on 
the  [  ]  day  of  [  ,]  a.  d.  [  ,]  by  A.  B.,  of  [  ,]  and 

C.  D.,  of  [  ,]  respectively,  each  to  the  other ;"  or  "  by  an  order  of  Nisi 

Prius,  made  on  the  [  ]  day  of  [  ,]  a.  d.  [  ,]  in  a  cause  in 

which  A.  B.  was  plaintiff  and  C.  I).  defendant,"]  we,  the  thereby  appointed  arbi- 
trators, do  by  these  presents  nominate  and  appoint  Q,.  B.,  of  [  ,]  to  be  the 
umpire,  according  to  the  provisions  of  the  abovementioned  "agreement  of  refer- 
ence," [or  "  bonds  of  submission,"  or  "order  of  Nisi  Prius,"]  provided  he  be  wil- 
ling to  accept  such  office.     As  witness  our  hands  this  [               ]  day  of  [  ,] 

A.  D.  [  .] 

Witness,  U.  V. 

O.  P.  X.  Y. 

(r)  See  8  &  9  Vict.  c.  18,  ss.  58,  59.  G4,  65. 

is)  See  P.  2,  ch.  4,  s.  4,  p.  214,  as  to  appointing  an  umpire. 
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XXXII. 

Appointment  of  umpire  by  the  arbitrators  under  the  Lands  Clauses  Consolidation  Act. 

We, — the  undersigned  G.  M'D.,  of  [  ,]  in  the  county  of  Stafford,  mining 

ao-ent,  appointed  an  arbitrator  by  and  on  behalf  of  the  North  Staffordshire  Railway 
Company;  and  the  undersigned  J.  H.  B.,  of  [  ,]  in  the  said  county,  sur- 

veyor, appointed  an  arbitrator  by  and  on  behalf  of  Messrs.  J.  II.,  S.  B.,  and  J.  G. ; 
pursuant  to  the  provisions  of  the  Lands  Clauses  Consolidation  Act,  1845,  and  the 
North  Staffordshire  Railway  (Pottery  line)  Act,  1846,  and  the  North  Staffordshire 
Railway  (Churnet  Valley  line)  Act,  1846,  and  of  the  other  acts  incorporated  with 
the  two  last  recited  acts;  to  settle  and  determine  the  amount  of  purchase  money 
r*79~i  and  compensation  to  be  paid  by  the  North  Staffordshire  ^Railway  Company 
L  J  to  the  said  Messrs.  J.  H.,  S.  B.,  and  J.  G,  in  respect  of  their  interest  in  the 
lands  and  hereditaments  specifically  described  in  the  underwritten  schedule,  in- 
tended to  be  taken  by  the  said  company  for  the  purposes  of  their  railway,  and  in 
respect  of  the  damage  to  be  sustained  by  them  by  reason  of  the  execution  of  the 
works  of  the  railway :  regard  being  to  be  had  by  us,  not  only  to  the  said  lands  and 
hereditaments  so  intended  to  be  taken ;  but  also  to  the  damage,  if  any,  to  be  sus- 
tained by  the  said  Messrs.  J.  H.,  S.  B.,  and  J.  G.,  by  reason  of  the  severing  of  the 
lands  and  hereditaments  so  intended  to  be  taken  from  the  other  lands  and  heredi- 
taments of  the  said  Messrs.  J.  H.,  S.  B.  and  J.  G. ;  or  otherwise  injuriously  affect- 
ing such  other  lands  and  hereditaments  by  the  exercise  of  the  powers  of  any  of  the 
acts  above  referred  to: — do  hereby,  before  entering  upon  the  matters  referred  to 
us,  nominate  and  appoint  A.  L.  B.,  of  [  ,]  in  the  county  of  Lancaster,  mine 

agent,  to  be  the  umpire  in  the  matter  of  the  said  arbitration,  pursuant  to  the  pro- 
visions of  the  Lands  Clauses  Consolidation  Act,  1845.  As  witness  our  hands  this 
[  ]dayof[  ,]a.  d.  [  .] 

G.  M'D. 
J.  H.  B. 

Schedule.     [Here  specify  the  lands.] 


XXXIII. 


Appointment  of  umpire  by  Justices  or  the  Commissioners  of  Railways  under  the  Lands 
Clauses  Consolidation  Act. 

Whereas  the  arbitrators  appointed  by  the  [state  the  name  and  title  of  the  rail- 
way company  or  promoters  of  the  public  under  taking;]  and  A.  B.  respectively, 
pursuant  to  the  Lands  Clauses  Consolidation  Act,  1845,  and  the  [here  state  the 
special  act;]  to  settle  and  determine  the  amount  of  purchase-money  and  compen- 
sation to  be  paid  by  the  said  [railway  company  or  the  promoters]  to  the  said  A.  B., 
in  respect  of  his  interest  in  the  lands  and  premises  specifically  described  in  the 
under-written  schedule,  intended  to  be  taken  by  the  said  [railway  company  or  the 
promoters]  for  the  purposes  of  their  [the  undertaking,]  and  in  respect  of  the  dam- 
ages to  be  sustained  by  him  by  reason  of  the  execution  of  the  works  of  the  said 
[railway  or  undertaking ;]  regard  being  to  be  had  by  them,  not  only  to  the  lands 
and  premises  so  intended  to  be  taken  ;  but  also  to  the  damage  (if  any)  to  be  sus- 
tained  by  the  said  A.  I!,  by  reason  of  the  severing  of  the  lands  and  premises  so 
intended  to  be  taken  from  the  other  hinds  and  premises  of  the  said  A.  B. ;  or  other- 
wise injuriously  affecting  such  other  lands  and  premises  by  the  exercise  of  any  of 
the  powers  of  the  said  acts;  "have  refused"  [or  "have  for  seven  days  after  request 
from  the  said  (the  promoters  or  tht  land-owner,  as  the  case  may  be)  neglected"] 
to  appoint  an  umpire:  and  whereas  application  has  been  made  by  the  said  [the 
promoters  or  the  land-owner,  as  the  cast  may  be]*  "unto  us,  ().  P.  and  Q.  R.,  two 
,  .-.,(•,  of  her  Majesty's  justices  of  the  peace  in  and  for  the  *county  of  [county  in 
'    '  *  J  which  the  lands  are  situated,]  assembled  and  acting  together,  and  not 
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being  interested  in  the  matter,  to  appoint  an  umpire : — we,  the  said  O.  P.  and  Q. 
R.,  being  such  justices  as  aforesaid,  and  so  assembled  and  acting  together,  and  not 
being  interested  in  the  matter,  do  hereby  appoint  [in  the  case  of  a  railway  com- 
pany, where  the  appointment  is  to  be  by  the  Railway  Commissioners,^)  substitute 
fur  the  sentence  ajter  the  asterisk,  "  to  the  commissioners  of  railways  to  appoint  an 
umpire,  the  said  commissioners  do  hereby  appoint"]  S.  T.  of  [  ]  to  be  the  umpire 

to  determine  in  the  matter  of  the  said  arbitration  pursuant  to  the  provisions  of  the 
Lands  Clauses  Consolidation  Act,  1845. 

The  [  ]  day  of  [  ,J  a.  d.  [  .] 

O.  P.     Justices  of  the  peace,  acting  in  and 
Q.  R.         for  the  county  of  [  .] 

[Or  signatures  of  two  of  the  commissioners  of  railways,  and  seal  of  the  com- 
missioners.] 

Schedule  [here  specifically  describe  the  lands,  Sfc] 


XXXIV. 

Appointment  by  the  two  arbitrators  of  a  third  arbitrator. 

[Commence  as  in  Forms  XXX.  or  XXXI.] — do  by  this  memorandum  in  writing 
under  our  hands,  made  before  we  have  entered  upon  the  consideration  of  the  mat- 
ters referred,  nominate  and  appoint  Q.  R.  of  [  ,]  to  be  the  third  arbitrator 
to  act  with  us  in  the  consideration  and  determination  of  the  same,  according  to 
the  provisions  of  the  "above-mentioned"  [or  "within-contained"]  "agreement  of 
reference"  [or  "  bonds  of  submission,"  or  "order  of  Nisi  Prius."](?<) 

As  witness  our  hands  the  [  ]  day  of  [  ]  a.  d.  [  .] 

Witness.  U.  V. 

O.  P.  X.  Y. 


XXXV. 

Warrant  of  attorney  in  ejectment  to  enforce  delivery  of  lands,  if  awarded. 

To  P.  A.  and  D.  A.,  gentlemen,  attorneys  of  her  Majesty's  "Court  of  Queen's 
Bench,"  [or  "Common  Pleas,"  or  "Exchequer  of  Pleas,"]  at  Westminster,  jointly 
and  severally,  or  to  any  other  attorney  of  the  same  court. 

These  are  to  desire  and  authorize  you,  the  attorneys  above-named,  or  any  one  of 
you,  or  any  other  attorney  of  the  "Court  of  Queen's  Bench"  [or  "Common  Pleas," 
or  "  Exchequer  of  Pleas"]  aforesaid,  to  appear  for  me,  C.  D.  of  [  ,]  in  the 

said  court,  forthwith,  or  at  any  time  or  *times  hereafter,*  and  then  and  r*707i 
there  to  receive  a  declaration  forme  in  an  action  of  trespass  and  ejectment  L  •w  J 
at  the  suit  of  John  Doe  on  the  demise  of  A.  B.  [select  such  of  the  following  de- 
scriptions of  properly  as  are  applicable]  for  [  ]  messuages,  [  ]  dwelling- 
houses,  [  ]  cottages,  [  ]  barns,  [  ]  stables,  [  ]  out- 
houses, [  ]  yards,  [  ]  gardens,  [  ]  orchards,  [ 
acres  of  arable  land,  [  ]  acres  of  meadow  land,  [  ]  acres  of  pas- 
ture land,  [  ]  acres  of  land  covered  with  wood,  [  ]  acres  of  land 
covered  with  water,  and  [  ]  acres  of  other  land,  with  the  appurtenances, 
situate  in  the  parish  of  [  ,]  in  the  county  of  [  ;]  which  the  said 
A.  B.,  on  the  [  ]  day  of  [  ,]  a.  d.  [  ,]  had  demised  to  the 
said  John  Doe  for  the  term  of  [                ]  years  from  thence  next  ensuing,  and 

(t)  Substituted  for  the  Board  of  Trade  as  to  matters  concerning  railways,  by  the  stat. 
9  &  10  Vict.  c.  105,  s.  2. 

(u)  See  P.  2,  ch.  4,  s.  3,  p.  206,  as  to  joint  arbitrators. 
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fully  to  be  complete  and  ended  ;  and  thereupon  to  confess  the  same  action,  or  else 
to  suffer  judgment  by  nil  dicit,  or  otherwise,  to  pass  against  me  in  the  said  action, 
and  to  be  thereupon  forthwith  entered  up  against  me  of  record  in  the  same  court, 
for  the  recovery  of  the  said  term  yet  to  come  of  and  in  the  said  tenements,  with 
the  appurtenances,  and  also  for  the  recovery  of  £  [  ]  damages,  besides 

costs  of  suit.  And  I,  the  said  C.  D.,  do  hereby  further  authorize  and  empower 
you,  the  said  attorneys,  or  any  one  of  you,  or  any  other  attorney  as  aforesaid,  after 
the  said  judgment  shall  have  been  entered  up  as  aforesaid,  for  me  and  in  my  name 
and  as  my  act  and  deed,  to  sign,  seal,  and  execute  a  good  and  sufficient  release, 
or  good  and  sufficient  releases  in  the  law,  to  the  said  John  Doe  and  the  said  A.  B., 
or  either  of  them,  or  the  heirs,  executors,  administrators,  or  assigns  of  them  or 
either  of  them  ;  of  all  and  all  manner  of  error  and  errors,  and  writ  and  writs  of 
error,  and  all  benefit  and  advantage  thereof,  and  all  misprision  of  error  and  errors, 
defects  and  imperfections  whatsover,  had,  made,  committed,  done,  or  suffered,  in, 
about,  touching,  or  concerning  the  aforesaid  judgment,  or  in,  about,  touching  or 
concerning,  any  writ,  warrant,  process,  declaration,  plea,  entry,  or  other  proceed- 
ing whatsoever,  of  or  in  anywise  concerning  the  same:  and  for  what  you,  the  said 
attorneys,  or  any  of  you,  shall  do  or  cause  to  be  done  in  the  premises,  or  any  of 
them,  this  shall  be  to  you,  or  any  of  you,  a  sufficient  warrant  and  authority. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  seal,  the  [ 
day  of  [  ],  in  the  year  of  our  Lord  [  ]. 

C.  D.  (L.  S.) 

Signed,  sealed,  and  delivered  by  C.  D.  in  the  presence  of,  and  witnessed  by,  me 
D.  A.  of  [  ],  attorney  of  the  court  of  [  ],  as  the  attorney  of 

the  said  C.  D.  expressly  named  by  him,  and  attending  at  his  request,  to  inform 
him  of  the  nature  and  effect  hereof  before  the  same  was  executed  ;  and  I  hereby 
declare  myself  to  be  such  attorney  for  the  said  C.  D.,  and  I  hereby  subscribe  my- 
r*7281  se^'  as  su°k  attorney'  having  first  informed  *him  of  the  nature  and  effect 
*-         -•  of  this  warrant  of  attorney,  before  he  executed  the  same. 

D.  A. 

Whereas  [here  recite  the  substance  of  the  submission  to  reference  respecting 
the  title  or  possession  of  the  lands  ;]  and  whereas  the  said  [messuages,  lands, 
&c.  &c]  are  now  in  the  occupation  or  possession  of  the  said  C.  D.  Now  it  is 
hereby  declared,  that  the  judgment  so  to  be  entered  up  against  the  said  C.  D.  in 
pursuance  of  the  above  written  warrant  of  attorney,  is  intended  and  agreed  to  be 
a  security  to  the  said  A.  B.,  his  heirs,  executors,  administrators,  and  assigns,  for 
the  due  performance  by  the  said  C.  D.,  his  heirs,  executors,  administrators,  and 
assigns,  of  the  award  to  be  made  by  the  said  arbitrator  respecting  the  lands  and 
tenements  aforesaid ;  and  that  no  execution  or  executions  shall  be  issued  or  taken 
out  upon  the  said  judgment,  unless  the  arbitrator  shall  by  his  award  direct  the 
said  C.  D.,  or  his  heirs,  executors,  administrators,  or  assigns,  to  deliver  up  to  the 
said  A.  B.,  or  to  his  heirs,  executors,  administrators,  or  assigns,  possession  of  the 
said  lands  and  tenements,  or  of  some  part  thereof;  and  the  said  C.  D.,  his  heirs,  exe- 
cutors, administrators,  and  assigns,  shall  refuse  or  neglect  to  deliver  up  possession 
of  the  same  pursuant  to  the  directions  of  the  award:  and  that  in  case  and  when 
such  refusal  and  neglect  shall  take  place,  it  shall  be  lawful  for  the  said  A.  B.  his 
heirs,  executors,  administrators,  or  assigns,  to  sue  out  execution  or  executions, 
upon  or  by  virtue  of  the  said  judgment,  and  by  means  of  such  execution  or  execu- 
tions to  obtain  and  recover  possession  of  so  much  of  the  said  lands  and  tenements  as 
the  award  shall  direct  to  be  delivered  up  as  aforesaid. 

And  it  is  further  declared  and  agreed  that  it  shall  not  be  necessary  for  the  said 
A.  B.,  his  heirs,  executors,  administrators,  or  assigns,  to  revive  or  cause  to  be 
revived  the  said  judgment,  although  the  same  shall  have  been  entered  of  record 
for  the  space  of  one  year  and  upwards:  and  that  the  said  C.  1).,  his  heirs,  execu- 
tors, and  administrators,  shall  not  nor  will  have,  receive,  or  take,  any  plea,  excep- 
tion, proceeding,  or  other  benefit,  from  the  omission  of  the  said  A.  B.,  his  heirs, 
executors,  administrators  or  assigns,  to  keep  on  foot  or  revive  the  said  judgment, 
although  the  same  shall  have  been  entered  for  a  year  or  upwards:  and  that  if  the 
said  C.  I).,  his  heirs,  executors,  and  administrators,  shall  attempt  so  to  do  by  action 
or  other  legal  proceeding  or  proceedings  whatsoever,  this  present  agreement  shall 
and  may  be  pleaded  or  shown  in  bar  thereto,  any  rule  or  practice  of  the  courts,  or 
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of  any  of  them,  to  the  contrary  thereof  in  anywise  notwithstanding1.     As  witness 
the  hands  of  the  said  parties  the  day  and  year  above  written. (x) 


Witness,  C.  D. 

D.  A.  A.  B. 


*XXXVI.  [*729] 

Warrant  of  attorney  to  enforce  payment  of  money  awarded. 

[The  heading  and  commencement  are  the  same  as  in  the  preceding  Form 
XXXV.  as  far  as  the  asterisk.] — and  then  and  there  to  receive  a  declaration  for 
me  in  an  action  of  debt  for  £  [  ],  [state  a  sum  double  the  amount  likely 

to  be  awarded]  for  money  borrowed,  at  the  suit  of  A.  B.  of  [  ],  his  exe- 

cutors or  administrators;  and  thereupon  to  confess  the  same  action,  or  else  to  suf- 
fer a  judgment  by  nil  dicit,  or  otherwise,  to  pass  against  me  in  the  same  action,  and 
to  be  thereupon  entered  up  against  me  of  record  in  the  said  court  for  the  said  sum 
of  £  [the  sum  above  mentioned,]  beside  costs  of  suit.  And  I,  the  said  C.  D.,  do 
hereby  further  authorize  and  empower  you,  the  said  attorneys,  or  any  of  you,  after 
the  said  judgment  shall  be  entered  up  as  aforesaid  ;  for  me  and  in  my  name,  and 
as  my  act  and  deed,  to  sign,  seal,  and  execute  a  good  and  sufficient  release  in  law 
to  the  said  A.  B.  his  heirs,  executor,  and  administrators,  of  all  and  all  manner  of 
errors  [continue  as  in  above  precedent.] 

Whereas  [here  recite  the  sustance  of  the  submission,  as  for  instance]  by  a 
certain  agreement  in  writing,  made  the  [  ]  day  of  [  ],  between 

the  said  A.  B.  and  the  said  C.  D.,  reciting  that  certain  differences  had  arisen 
between  them  as  to  whether  the  said  C.  D.  was  indebted  to  the  said  A.  B.  in  any, 
and  if  any,  in  what  amount  of  money  ;  it  was  agreed  by  and  between  the  said 
parties  to  refer  all  matters  in  difference  between  them  to  the  final  determination 
and  award  of  X.  Y.  of  [  ],  barrister-at-law.     Now  it  is  hereby  declared 

that  the  judgment  so  to  be  entered  up  in  pursuance  of  the  above  written  warrant 
of  attorney,  is  agreed  and  intended  to  be  a  security  to  the  said  A.  B.  for  the  pay- 
ment to  him  of  such  sum,  as  the  arbitrator  shall  award  to  be  due  from  the  said  C. 
D.  to  the  said  A.  B.  with  interest  from  the  date  of  the  making  of  the  award  until 
the  issuing  of  execution ;  and  that  no  execution  shall  be  issued  or  taken  out  upon 
the  said  judgment,  unless  the  arbitrator  shall  award  a  sum  to  be  due  from  the  said 
C.  D.  to  the  said  A.  B .  and  that  if  the  arbitrator  shall  so  award,  then  it  shall  be 
lawful  for  the  said  A.  B.,  his  executors,  administrators,  or  assigns,  to  sue  out  exe- 
cution by  virtue  of  the  said  judgment,  and  to  levy  the  amount  awarded  due,  with 
interest  at  five  per  cent,  on  the  same  from  the  time  of  making  the  award  until 
the  suing  out  of  execution.  [Conclude  as  in  the  preceding  Form  from  "  And  it 
is  further  declared  and  agreed,"  leaving  out  all  mention  of  the  heirs  of  A.  B.] 

(z)  See  P.  1,  ch.  3,  s.  1,  d.  2,  p.  50,  as  to  taking  collateral  security  for  performance  of 
the  award. 
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PROCEEDINGS  DURING  THE  REFERENCE. 
[*730]  *xxxvn. 

Appointment  for  the  meeting  in  the  reference. 

B.  }  (a)  I  appoint  [Monday],  the  [third]  day  of  [January]  next,  for  proceeding 
v.  >  in  this  reference,  at  the  hour  of  [eleven]  o'clock  [in  the  forenoon,]  at  [the 
D.  )  Guildhall  Coffee  House,  King  Street,  Cheapside.Mb) 

X.Y. 
Arbitrator. 
To  Messrs.  E.  and  T.  attorneys  for  A.  B., 
and  to  Mr.  G.  H.,  attorney  for  C.  D.(c) 


XXXVIII. 

Appointment  for  two  meetings. 

B.  1 1  appoint  [Monday],  the  [third]  and  [Wednesday],  the  [fifth]  days  of  [Jan- 
v.  >  uary]  next,  for  proceeding  in  this  reference,  at  [my  chambers,  No.  2,  Fig 
D.  )  Tree  Court,  Temple,]  at  the  hour  of  [eleven  o'clock  in  the  forenoon,  on  the 
Monday,]  and  of  [seven  o'clock  in  the  evening,  on  the  Wednesday.] 

Dec.  22,  1847.  X.  Y. 

Arbitrator. 
To  Messrs.  E.  and  F.,  attorneys  for  A.  B., 
and  to  Mr.  G.  H.,  attorney  for  C.  D. 


[*731]  *XXXIX. 

Peremptory  appointment. 

B.  )  (d)l  appoint  [Monday],  the  [third]  day  of  [  January]  next,  peremptorily,  for 
v.  /proceeding  in  this  reference,  at  the  hour  of  [  eleven  o'clock  in  the  forenoon], 
D.  )  at  [the  Guildhall  Coffee  House,  King  Street,  Cheapside], 

Dec.  22,  1847.  X.  Y. 


To  Messrs.  E.  and  F.,  attorneys  for  A.  B.,  and  to 
Mr.  G.  H.,  attorney  for  C.  D. 


Arbitrator. 


(a)  Sec  P.  2,  ch.  4,  s.  1,  d.  2,  p.  168,  as  to  giving  appointments. 

{b)  Instead  of  heading  the  appointment  thus,  it  may  sometimes  be  convenient  to  entitle 
it,  "  la  the  matter  of  the  arbitration  between  A.  B.  and  C.  D.,"  &c.,  especially  when 
there  are  more  parties  to  the  reference  than  two. 

v  [f  a  party  do  not  appear  by  attorney,  but  conduct  his  case  personally,  the  notice 
should  be  addressed  to  the  partyhimsclf. 

(d)  Sec  P.  2,  ch.  4,  s.  J,  d.  1 1.  p.  191,  as  to  proceeding  ex  parte. 
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XL. 

Appointment  with  notice,  arbitrator  will  proceed  ex  parte. 

B.  )  I  appoint  [Monday],  the  [third]  day  of  [January]  next,  for  proceeding-  in 
v.  >this  reference,  at  the  hour  of  [eleven  o'clock  in  the  forenoon],  at  [the  Gitild- 
D.  j  hall  Coffee  House,  King-  Street,  Cheapside]4.  and  1  give  notice  that  in  case 
"  either  party"  [if  one  parly  only  be  delaying,  say  "you,  A.  B."]  fail  to  attend 
without  having  previously  shown  to  me  good  and  sufficient  cause  "  for  his  absent- 
ing1 himself,"  [or  "for  your  absenting-  yourself"],  I  shall  at  the  request  of  "the 
party"  [or  "  C.  D.  if"]  present  go  on  with  the  reference  ex  parte. 

The  [  ]  day  of  [  ],  a.  d.  [  ]. 

To  Messrs.  A.  B.  and  C.  D.  X.  Y. 

[or  to  Mr.  A.  B.] 


XLI. 

Affidavit  for  attendance  of  witness. 

In  the  "Queen's  Bench,"  [or  "  Common  Pleas,"  or  "Exchequer  of  Pleas"]. 

"  Between  A.  B.  plaintiff,  and  C.  D.  defendant."  [If  there  be  no  cause  in  court, 
instead  of  the  above,  say,  "  In  the  matter  of  the  arbitration  between  A.  B.  and 
C.  D."] 

O.  P.  of  [  ],  [attorney  for  the  said  A.  B.]  maketh  oath  and  saith  [here 

recite  the  submission  shortly,  for  instance]  "that  by  a  certain  order  of  Nisi 
Prius  [if  the  order  be  annexed,  say  "  herewith  annexed"]  mdae  in  a  cause, 
in  which  the  said  A.  B.  is  plaintiff,  and  the  said  C.  D.  defendant,  the  said 
cause  and  all  matters  in  difference  between  the  said  *parties  were  r  ^^ QO  t 
referred  to  the  award  of  X.   Y.  of  [  ],"  [or  "  that  by    *-    16Z  J 

a  certain  agreement  in  writing  the  said  A.  B.  and  C.  D.  agreed  to  refer  certain 
differences  to  the  award  of  X.  Y.  of  [  ],  and  further  agreed  that 

their  submission  to  arbitration  should  be  made  a  rule  of  this  court"] ;  and  that  the 
said  X.  Y.  has  taken  upon  himself  the  burthen  of  the  said  reference,  and  has  made 
and  signed  an  appointment  in  writing  [if  the  appointment  be  annexed, say  "here- 
with annexed,"  [if  only  a  copy  be  annexed  say  "a  true  copy  whereof  is  hereto 
annexed,"]  for  a  meeting  upon  the  said  reference  (if  neither  original  nor  copy  be 
annexed,  say,  "  for  a  meeting  upon  the  said  reference,  on  the  [  ]  day  of 

[  ]  next,  at  [  ],  at  the  hour  of  [  ]  o'clock  in  the  [  ]"). 

And  this  deponent  further  saith,  that  G.  H.  of  [  ],  who  now  resides  at 

],  in  the  county  of  [  ]  [or  if  the  witness  cannot  be  found,  say 

so,  and  also  stale  the  facts  to  satisfy  the  court  that  such  is  the  case],  is  a  neces- 
sary and  material  witness  for  the  said  A.  B.  touching  the  matters  referred  as  afore- 
said ;  and  that  it  is  necessary  that  the  said  G.  H.  should  attend  to  be  examined 
and  give  evidence  before  the  said  arbitrator  at  the  time  and  place  appointed  for 
the  said  meeting  in  the  reference.] 

[If  the  witness  be  required  to  produce  documents,  say]  And  this  deponent  fur- 
ther says  "  that  the  said  G.  II."  [or  "  that  he  has  been  informed  and  verily  believes 
that  the  said  G.  H."j  has  in  his  possession  or  control  a  certain  [here  describe  the 
document  or  documents ;]  and  that  it  is  necessary  and  material  for  the  case  of  the 
said  A.  B.  that  the  said  G.  H.  should  produce  the  said  "documents"  to  be  read  in 
evidence  before  the  said  arbitrator  at  such  a  meeting  as  aforesaid  ;  and  that  the 
said  G.  II.  has  not,  as  this  deponent  believes,  any  just  cause  or  reason  for  refusing 
to  produce  the  said  documents."(e) 

Sworn,  &c.  O.  P. 


(e)  See  P.  2,  eh,  4,  s.  1,  d.  3,  p.  173,  as  to  enforcing  attendance  of  witnesses. 
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XLII. 

Certificate  of  attorney  for  attendance  of  witnesses. 

[E7ititle  the  certificate  as  in  the  preceding  Form]. — I  hereby  certify  that  G. 
H.  of  [  ],  who  now  resides  at  [  ],  in  the  county  of  [  ], 

[or  "  who  cannot  now  be  found,"  stating  facts  as  in  the  preceding  Form],  is  a 
necessary  and  material  witness  on  the  part  of  the  said  A.  B.  touching  the  matters 
referred ;  and  that  it  is  necessary  that  the  said  G.  H.  should  attend  before  Mr. 
X.  Y.,  the  arbitrator,  on  the  [  ]  day  of  [  ],  at  [place  of  meeting), 

at  the  hour  of  [  ]  o'clock  in  the  [  ] :  at  which  time  and  place  the 

arbitrator  has  by  a  writing-  signed  by  him  appointed  a  meeting  to  be  held  in  the 
r^oq-i  reference  *[if  the  witness  is  to  produce  documents,  add] ;  and  that  the  said 
■■  -*  G.  H.  should,  at  the  time  and  place  aforesaid,  produce  before  the  arbitrator 
a  certain  [here  describe  the  documents  as  in  a  subpaina  duces  tecum]. 

Dated  the  [  1  of  [  1. 

O.  P. 
Attorney  for  the  above-named  A.  B. 


XLIII. 

Judge's  order  for  attendance  of  witness. 

B.  i  "Upon  reading  the  certificate  of  O.  P.,  attorney  for  "the  plaintiff,"  [or  "A. 
v.  >B."],  [or  "upon  reading  the  affidavit  of  O.  P.,  and  the  order  of  Nisi  Prius, 
D.  S  and  paper  writing  and  appointment  thereto  annexed"],  I  order  and  command 
that  "  G.  H."  [or  "  you  G.  H."]  of  [  ],  do  attend  before  X.  Y.,  Esq.,  the 

arbitrator  herein,  on  the  [  ],  day  of  [  ],  at  [place  of  meeting],  at 

]  o'clock  in  the  [  ] ;  and  do  then  and  there  submit  to  be  examined 

upon  oath  or  affirmation  on  behalf  of  the  "said  plaintiff"  [or  "said  A.  B."]  touch- 
ing the  matters  referred  to  the  said  arbitrator  [if  the  toitness  is  to  produce  docu- 
ments, add]  and  that  "  the  said  G.  H."  [or  "  you"]  bring  with  "  him"  [or  "  you"] 
and  produce  before  the  said  arbitrator  at  the  said  time  and  place  a  certain  [here 
specify  the  documents  as  in  a  subpoena  duces  tecum,]  pursuant  to  the  statute. 
Dated  [  ]dayof[  ],  a.  d.  [  ].(/). 

[Judge's  signature.] 


XLIV. 

Memorandum  for  jurat  of  witnesses. 

In  the  "  Queen's  Bench"  [or  "  Common  Pleas,"  or  "  Exchequer  of  Pleas."] 
Between  A.  B.  plaintiff,  and  C.  D.  defendant. 
Jurat  for  plaintiff. 
A.  B.  plaintiff. 
G.  H.i 
I.  K.   v  witnesses. 

L.  M.S 

By  "rule  of  court,"  [or  "judge's  order,"  or  "baron's  order,"  or  "order  of  Nisi 
Prius"].     Dated  the  [  ]  day  of  [  ],  a.  d.  [  ].(g) 

O.  P.,  plaintiff's  attorney. 

(/)  See  P.  2,  ch.  4,  s.  1,  d.  3,  p.  173,  as  to  enforcing  attendance  of  witnesses. 
(g)  Sec  P.  2,  ch.  4,  s.  1,  d.  5,  p.  176,  as  to  swearing  witnesses. 
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*XLV.  [*734] 

Jurat  of  witnesses. 

In  the  "  Queen's  Bench,"  [or  "Common  Pleas,"  or  "  Exchequer  of  Pleas"[. 
A.  B.  against  C.  D. 
G.  H.  of[  ]. 

I.  K,of[  ]. 

L.  M.  of[  ],  &c. 

On  the  [  ]  day  of  [  ],  the  above  [  ]  witnesses  were 

severally  sworn  "  in  court"  [or  if  before  a  judge,  say,  "before  me  at  my  cham- 
bers in  Rolls  Garden"]  to  give  evidence  before  the  arbitrator  to  whom  this  cause 
stands  referred. 

G.  H.  By  the  Court  [if  sworn  before 

I.  K.  a  judge,  the  signature  of 

L.  M.,  &c.  the  judge  instead.] 


XLVI. 

Form  of  oath  to  be  used  by  the  arbitrator. 

The  evidence  which  you  shall  give  before  me  the  arbitrator,  touching  the  matters 
in  difference  in  this  reference,  shall  be  the  truth,  the  whole  truth,  and  nothing  but 
the  truth  ;  so  help  you  God. 


XLVII. 

Another  form  of  oath. 

;r    You  shall  true  answers  make  to  all  such  questions  as  shall  be  asked  of  you 
touching  the  matters  in  difference  in  this  reference ;  so  help  you  God. 


XLVII. 

Form  of  affirmation. 

I,  A.  B.,  being  [or  "  having  been"]  one  of  the  people  called  Quakers  [or  "  one 
of  the  united  brethren  called  Moravians"]  [or  "being  a  Separatist"],  do  solemnly, 
sincerely,  and  truly  affirm  and  declare,*  that  the  evidence  which  I  shall  give  before 
you,  the  arbitrator,  touching  the  matters  in  difference  in  this  reference,  shall  be 
the  truth,  the  whole  truth,  and  nothing  but  the  truth. 


XLIX. 

Another  form  of  affirmation. 

[Commence  as  in  the  preceding  Form  XLVIIL  as  far  as  the  asterisk,  and  then 
continue]  — that  I  will  true  answers  make  to  all  such  questions  as  shall  be  asked 
of  me  touching  the  matters  in  difference  in  this  reference. 
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[*735]  *L. 

Demand  by  arbitrator  of  production  of  documents. 

In  the  matter  of  the  arbitration  between  A.  B.,  C.  D.,  and  E.  F. 
Sir, 

In  pursuance  of  the  power  given  to  me  by  the  "order  of  reference"  [or  other 
submission,  as  the  case  may  be,]  I  require  you  to  produce  before  me  on  Monday, 
the  third  day  of  January  next,  at  the  hour  of  eleven  o'clock  in  the  forenoon,  at  my 
chambers,  Farrar's  Buildings,  Inner  Temple,  the  following  documents  relating  to 
the  matters  in  this  reference,  that  is  to  say,  [here  enumerate  the  books,  deeds, 
papers,  and  writings  demanded,  specifying  and  describing  each  with  a  reasonable 
degree  of  particularity  as  far  as  is  practicable.  It  may  often  also  be  advisable 
to  add,  "and  also  all  other  books,  deeds,  papers,  and  writings,  concerning  the 
matters  in  difference  referred  to  my  decision."](/j) 

Dec.  22,  1847.  X.  Y. 

To  Mr.  A.  B.(i)  Arbitrator. 


LI. 

Request  by  arbitrator  of  a  written  statement  of  the  matters  in  difference. 

Gentlemen, 

In  order  that  in  forming  my  award  I  may  not  omit  duly  to  estimate  every  matter 
which  is  deemed  of  importance,  I  request  you  respectively  to  furnish  me  with  a 
statement  in  writing  of  the  particular  matters  (other  than  those  included  in  the 
cause  referred,)  which  you  desire  me  to  take  into  my  consideration  as  matters  in 
difference  in  this  ref'erence.(A;) 

The  [  ]dayof[  ]  a.  d.  [  ]. 

X.  Y. 

To  Mr.  A.  B.  ["  or  Mr.  G.  H.,  attorney  to  Mr.  A.  B.," 
and  to  Mr.  C.  D.  ["or  Mr.  I.  K.,  attorney  to  Mr.  C.  D."] 


LII. 

Notice  by  arbitrators  to  umpire  of  final  disagreement. 

Sir, 

We  hereby  give  you  notice  that  we  cannot  and  shall  not  be  able  to  agree  in 
r*7^R1  mak'n&  an  a ward,  but  have  finally  disagreed  about  the  same,  *and  that  you 
■■  -!  are  at  liberty  to  proceed  as  umpire  to  consider  and  award  upon  the  matters 
referred.  (I) 

The  [  ]  day  of  [  ],  a.  d.  [  ]. 

Y"  y"  C  ArD't;rators. 
To  Q.  R.,  Esq.,  umpire. 

(//)  See  P.  2,  eh.  4,  s.  1,  d.  8,  p.  184,  as  to  the  arbitrator's  power  to  call  for  documents. 

(i)  A  copy  of  this  notice  should  be  served  personally,  as  in  the  case  of  a  demand  of 
performance  of  an  award,  whenever  there  is  any  doubt  of  the  party's  willingness  to  com- 
ply with  it;  for  the  courts,  it  is  presumed,  would  not  enforce  obedience  by  attachment 
unless  there  were  ;i  personal  service,  with  the  requisite  formalities. 

(&)  See  P.  2,  ch.  4,  s.  1,  d.  15,  p.  li)8,  as  to  requiring  statement  in  writing  of  matters  in 
difference. 

(1)  Sec  P.  2,  ch.  4,  s.  4,  d.  4,  p.  223,  as  to  commencement  of  the  umpire's  authority. 
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LIII. 

Enlargement  of  time  by  arbitrators. 

I  enlarge  the  time  for  making'  my  award  respecting  tho  matters  referred  to  me 
by  the  (if  the  enlargement  of  time  is  to  be  indorsed  on  the  submission,  say, 
"  within  order  of  reference,"  [or  other  submission]  if  it  is  to  be  written  at  the  foot 
of  the  submission,  say  "  above  order  of  reference"  [or  other  submission,])  until 
the  [  ]  day  of  [  1,  a.  n.  [  ].(m) 

The  [  ]  day  of  [  ],  a.  d.  [  ]. 

Witness,  X.  Y. 

O.  P. 


LIV. 

Enlargement  of  time  by  the  parties. 

[Enlargement  indorsed  on  the  submission.] — We,  the  within-named  A.  B.  and 
C.  D.,  do  hereby  agree  to  give  and  allow  to  the  within-named  arbitrator  a  further 
time  for  making  his  award,  namely,  until  the  [  ]  day  off         ],  a.  o.  [  ] ; 

and  we  further  declare  and  agree  that  all  the  provisions  of  the  within-contained 
"agreement  of  reference"  [or  "bond  of  submission,"  or  "order  of  Nisi  Prius,"] 
shall  continue  of  full  force  and  effect;  except  that  the  same  shall  be  construed  and 
read  as  if  the  day  hereby  given  and  allowed  had  been  given  and  allowed  for  the 
making  of  the  award  by  the  "  within-contained  agreement  of  reference"  [or  "  bond 
of  submission,  or  "order  of  Nisi  Prius."] 

In  witness  whereof  we  have  hereunto  set  "our  hands"  [if  the  submission  be  by 
bond  or  deed,  say,  "our  hands  and  seals,"]  this  [  ]  day  of  [  ],  a.  d. 

[  ]r(n) 

Witness,  A.  B. 

O.  P.  C.  D. 


*LV.  [  *737  ] 

Rule  for  enlargement  by  consent. 

In  the  Queen's  Bench, 

Monday,  the  [  ]  day  of  [  ],  a.  d.  184S,  in  the 

11th  year  of  the  reign  of  Queen  Victoria. 
B.    )      Upon  reading  the  rule  made  on  [date  of  rule  embodying  submission,]  and 
v.   >  upon  hearing  Mr.  [  ],  of  counsel  for  the  plaintiff,  and  Mr.  [  ], 

D.  )  of  counsel  lor  the  defendant,  and  by  their  consent ;  it  is  ordered  that  the  time 
limited  lor  the  arbitrator  making  his  award  between  the  parties  be  enlarged  until 
the  [  ]  day  of  [  ]. 

Bv  the  Court. 


LVI. 

Order  of  Chancery  for  enlargement  by  consent. 

Master  of  the  Rolls. 

Saturday,  the  [  ]  day  of  [  ],  in  the 

eleventh  year  of  the  reign  of  her  Majesty  Queen 
Victoria,  1348. 

(m)  See  P.  2,  ch.  3,  s.  2,  d.  1,  p.  136,  as  to  enlargement  by  the  arbitrator. 
(«)  See  P.  2,  ch.  3,  s.  2,  d.  2,  p.  141,  as  to  enlargement  of  time  by  the  parties. 

March,  1849.— 33 
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C  A.  B.  plaintiff,  }  Upon  motion  this  day  made  unto  this  court,  by 
Between  J  and  >  Mr.  E.  of  counsel  for  the  plaintiff;  it  was  alleged, 

(  C.  D.  defendant.  )  that  by  an  order  dated  the  [  ]  day  off  ], 

it  was,  by  consent,  ordered,  that  all  matters  in  difference  should  be  referred  to  the 
arbitration,  award,  and  final  determination  of  X.  Y.,  Esquire,  barrister-at-law,  who 
was  to  make  his  award  on  or  before  the  [  ]  day  of  [  ];  [if  the  time 

has  been  enlarged  before,  insert  the  following  clause,  "  that  by  an  order  dated 
the  [  ]  day  of  [  ],  it  was  ordered,  that  the  time  for  the  said  arbitrator 

to  make  his  award  should  be  enlarged  until  the  [  ]  day  of  [  ]  ;"]  that 

the  said  arbitrator  has  not  yet  been  able  to  make  his  award  ;  and  therefore  it  was 
prayed  that  the  time  for  the  said  arbitrator  to  make  his  award  may  be  [if  the  order 
be  for  a  second  enlargement  say  "further"]  enlarged  to  the  [  ]  day  of 

Which  is  ordered  accordingly;  Mr.  F.  of  counsel  for  the  defendant  consenting 
thereto. 


LVII. 

Summons  for  enlargement  by  a  judge  under  the  statute. 

B.  v.  D.  [or  "In  \  Let  the  "plaintiff's"  [or  "defendant's"]  attorney,  or  agent, 
the  matter  of  ar-  (  attend  me  at  my  chambers,  in  Rolls  Garden,  at  [  ]  of  the 

bitration  between  V  clock  in  the  "  forenoon,"  [or  "  afternoon, "J  to  show  cause 
A.  B.  and  C.  D."  '  why*  the  time(?i)  limited  for  the  arbitrator's  making  his  award 
r*7oon  *between  the  parties  should  not  be  enlarged  until  the  [  ]. 

L'  '^J  Dated  the  [  ]  day  of  [  ],  a.  d.  [  ].(o) 

[Judge's  signature.] 


LVIII. 

Judge's  order  for  enlargement  under  the  statute. 

B.  v.  D.  [or  "In  \  Upon  hearing  the  attorneys  or  agents  on  both  sides,  and 
the  matter  of  ar-  (  upon  reading  the  affidavits  of  G.  H.  and  I.  K.,I  do  order  *that 
bitration  between  C  the  time  limited  for  the  arbitrator  making  his  award  between 
A.  B.  and  C.  D. "  '  the  parties  "in  this  cause"  [or  "  in  this  matter"]  be  enlarged 
until  [  ]  next. 

Dated  the  [  ]dayof[  ]. 

[Judge's  signature.] 


LIX. 

Rule  nisi  for  enlarging  time  under  the  statute. 

In  the  Queen's  Bench. 

[  ]  the  [  ]  day  of  [  ],  a.  d. 

[  ],  in  the  [  ]  year  of  the  reign 

of  Queen  Victoria. 
A.  B.  v.  C.  D.  -j  Upon  reading  the  rule  made  in  this  "cause"  [or  "  matter"]  on 
|  or  "  in  the  i  [date  of  rule  embodying  submission,]  and  the  affidavits  of  G.  H. 
matter  of  ar-  i  and  I.  K.  it  is  ordered,  that  "the  defendant"  [or  C.  D.  in  the 
bitration  Ik;-  [  said  rule  and  affidavits  mentioned"]  upon  notice  of  this  rule  being 
tween   A.    B.       given  to  him  or  his  attorney,  shall  upon  the  [  ]  day  of 

and  C.  D."]       J    [  ]  show  cause  why  :f:  the  time  limited  for  the  arbitrator 

(n)  The  expression  in  the  statute  is  "  to  enlarge  the  term  ;"  see  p.  144. 

(ft)  Sec  P.  2,  cli.  3,  s.  9,  d.  3,  p.  143,  as  to  enlargement  of  time  by  the  courts. 
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making1  his  award  between  the  parties  should  not  be  enlarged  until  [  ]. 

Upon  the  motion  of  Mr.  [  ]. 

By  the  Court. 


LX. 

Rule  absolute  for  enlarging  time  under  the  statute. 

In  the  Queen's  Bench. 

[  ]thc[  ]dayof[  ], 

a.  d.  [  ,]  in  the  [  ]  year  of  the 

reign  of  Queen  Victoria. 
A.  B.  v.  C.  D. ")      *Upon  reading  the  rule  made  in  this  "cause,"  [or  "  mat-  r*7Qq-] 
[or   "  In  the     |  ter,"]  on  [date  of  rule  nisi,]  the  affidavits  of  G.  II.  and  L    '    J 
matter  of  ar-  I  I  K.,  [the  affidavits  in  answer,  if  any,]  and  upon  hearing  Mr. 
bitration  be-     [  [  ]  of  counsel  "  for  the  plaintiff*,"  [or  "  for  A.  B.  in  the 

tween  A.  B.    |  said  rule  mentioned,"]  and  Mr.  [  ]  of  counsel  "for  the 

and  C.  D.]  J  defendant,"  [or  "for  C.  D.  in  the  said  rule  mentioned,"]  it  is 
ordered  *that  the  time  limited  for  the  arbitrator  making  his  award  between  the 
parties  in  this  "  cause"  [or  "  matter"]  be  enlarged  until  [  ]  next. 

By  the  Court. 


LXI. 

Summons  for  leave  to  revoke. 

[Commence  the  summons  as  in  Form  LVII.  as  far  as  the  asterisk,  and  con- 
tinue]— "the  plaintiff"  [or  "the  said  A.  B."]  should  not  be  at  liberty  to  revoke 
and  make  void  the  power  and  authority  of  the  arbitrator  to  make  his  award  in  the 
reference  herein.     [Conclude  as  in  the  Form  LVII.]{p) 


LXII. 

Judge's  order  for  leave  to  revoke. 

[Commence  the  order  as  in  Form  LVIIL,  as  far  as  the  asterisk,  and  con- 
tinue]— that  "  the  plaintiff'"  [or  "  the  said  A.  B."]  be  at  liberty  to  revoke  and  make 
void  the  power  and  authority  of  the  arbitrator  to  make  his  award  in  the  reference 
herein.     [Conclude  as  in  Form  LVIIL] 


LXIII. 

Rule  nisi  for  leave  to  revoke. 

[Commence  the  rule  as  in  Form  LIX.,  as  far  as  the  asterisk,  and  continue  as 
in  Form  LXI.,  concluding  as  in  Form  LIX.] 


LXIV. 

Rule  absolute  for  leave  to  revoke. 

[Commence  the  rule  as  in  Form  LX.,  as  far  as  the  asterisk,  and  continue  as 
in  Form  LXII.,  concluding  as  in  Form  LX.] 

(p)  See  P.  2,  ch.  3,  s.  3,  d.  2,  p.  151,  as  to  revocation  by  leave  of  court. 
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[*740]  *LXV. 

Revocation  of  submission  by  a  party. 

Know  all  men  by  these  presents,  that  I,  A.  B.  of  [  ,]  have  revoked, 

annulled,  and  made  void,  and  by  these  presents  do  revoke,  annul,  and  make  void 
all  the  power  and  authority  which  by  [recite  the  submission,  for  instance,]  a  certain 
agreement  of  reference  in  writing,  made  the  [  ]  day  of  [  ,]  a.  d. 

]  between  me  the  said  A.  B.  and  C.  D.  of  [  ,]  were  conferred 

upon  X.  Y.  of  [  ,]  the  arbitrator  thereby  appointed  to  award  and  determine 

on  certain  matters  in  difference  between  me  and  the  said  C.  D. ;  and  I  do  hereby 
discharge  and  prohibit  the  said  X.  Y.  from  making  any  award,  or  from  any  further 
proceeding  in  the  said  arbitration. 

As  witness  my  "  hand"  [if  the  submission  be  by  bond  or  deed  say]  "  hand  and 
seal,"  this  [  ]  day  of  [  ,]  a.  d.  [  .](q) 

Witness,  A.  B.,  [if  by  deed,  L.  S.] 

O.  P. 


LXVI. 

Notice  of  revocation  to  arbitrator. 

Sir, 
I  hereby  give  you  notice  that  by  a  writing  under  my  hand  and  seal,  made  on 
the  [  ]  day  of  [  ,]  a.  d.  [  ,]  I  have  revoked,  annulled,  and 

made  void  your  authority  as  arbitrator;  and  I  hereby  discharge  and  prohibit  you 
from  further  proceeding  in  the  matters  of  the  arbitration  between  me  and  C.  D. 
Dated  the  [  ]  day  of  [  ,]  a.  d.  [  .] 

To  X.  Y.,  Esq.  A.  B. 


LXVII. 

Notice  to  parties  of  award. 

Gentlemen, 
I  hereby  give  yc-u  notice  that  I  have  made  and  published  my  award  in  writing 
respecting  the  matters  in  difference  between  Mr.  A.  B.  and  Mr.  C.  D.  referred  to 
me,  and  that  it  lies  at  "my  chambers,"  [or  other  place  specified,]  ready  to  be  de- 
livered. 

The  charges  amount  to  £  [  .](r) 

Yours  truly, 

X.  Y. 
The  [  ]  day  of  [  ,]  a.  d.  [  .] 

To  Mr.  A.  B.  and  Mr.  G.  H.,  attorney  for  Mr.  A.  B., 
and  to  Mr.  C.  D.  and  Mr.  I.  K.,  attorney  for  Mr.  C.  D. 


(q)  Sec  P.  2,  ch.  3,  s.  3,  d.  ],  p.  147,  as  to  revocation  by  a  pnrfy. 
(r)  See  P.  2,  ch.  5,  s.  1,  dd.  2,3,  pp.  S39,  S40,  as  to  publishing  and  delivering  the  award. 
Also  P.  .'),  ch.  9,  s.  2,  d.  1,  p.  617,  as  to  cflcct  of  notice  on  the  parties. 
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AWARDS. 

*LXVIII.  [*741] 

Award  on  a  reference  by  order  of  Nisi  Prius  on  the  usual  terms. 

[See  order  of  Nisi  Prius  <»-;  the  usual  terms,  Form  XIII.](a) — Whereas  at  the 
assizes  held  at  Kingston  upon  Thames,  in  and  for  the  county  of  Surrey,  on  Mon- 
day, the  23rd  day  of  March,  a.  d.  1840,  before  the  Right  Honourable  Thomas 
Lord  Denman,  Chief  Justice  of  our  Lady  the  Queen,  assigned  to  hold  pleas  before 
the  Queen  herself;  the  Honourable  Edward  Hall  Alderson,  Knight,  one  of  the 
Barons  of  our  said  Lady  the  Queen,  of  her  Court  of  Exchequer;  and  others  their 
fellows,  Justices  of  our  said  Lady  the  Queen,  appointed  to  take  the  assizes  for  the 
said  county  of  Surrey,  according  to  the  form  of  the  statute  in  that  case  made  and 
provided:  on  the  trial  of  a  cause  in  which  A.  B.  was  plaintiff,  and  C.  I),  defend- 
ant. ;  it  was  ordered  by  the  court,  with  the  consent  of  the  parties,  their  counsel, 
and  attorneys;  that  a  verdict  should  be  entered  for  the  plaintiff,  damages  the 
amount  in  the  declaration  in  the  above  cause  mentioned,  cost  40s. ;  but  that  such 
verdict  should  be  subject  to  the  award,  order,  arbitrament,  final  end,  and  determi- 
nation of  me,  X.  Y.,  Esq.,  barrister-at-law ;  who  was  by  the  same  order  empowered 
to  direct,  that  a  verdict  should  be  entered  fur  the  plaintiff  or  for  the  defendant,  as 
I  should  think  proper;  and  to  whom  the  above-mentioned  cause,  and  all  matters  in 
difference  between  the  parties,  were  thereby  referred ;  to  order  and  determine 
what  I  should  think  fit  to  be  done  by  either  of  the  said  parties  respecting  the 
matters  in  dispute  ;  so  as  that  I  the  said  arbitrator  should  make  and  publish  my 
award  in  writing  respecting  the  matters  referred,  ready  to  be  delivered  to  the  said 
parties,'or  to  either  of  them ;  or  if  they,  or  either  of  them  should  be  dead  before 
the  making  of  the  award,  to  their  respective  personal  representatives  who  should 
require  the  same ;  on  or  before  the  fourth  day  of  the  then  next  Easter  term,  or  on 
or  before  any  other  day,  to  which  I  the  said  arbitrator  should,  by  any  writing 
under  my  hand,  to  be  endorsed  on  the  said  order,  from  time  to  time  enlarge  the 
time  for  making  my  award. 

And  whereas  it  was  also  ordered  that  the  costs  of  the  said  cause,  to  be  taxed, 
should  abide  the  event  of  the  said  award ;  and  that  the  costs  of  the  reference  and 
of  my  award,  to  be  taxed,  should  be  in  the  discretion  *of  me  the  said  arbi-  r*7,i<ri 
trator,  who  might  direct  and  award  to  and  by  whom,  and  in  what  manner,  ^  J 
the  same  should  be  paid. 

And  whereas  I  the  said  arbitrator,  on  the  2d  day  of  July,  a.  d.  1840,  did,  by 
writing  under  my  hand,  indorsed  on  the  said  order,  enlarge  the  time  for  making 
my  award  until  the  fourth  day  of  Michaelmas  Term  then  ne.xt. 

And  whereas  I  the  said  arbitrator,  on  the  7th  day  of  July,  a.  d.  1840,  did,  by 
writing  under  my  hand,  indorsed  on  the  said  order,  further  enlarge  the  time  for 
making  my  award  until  the  fourth  day  of  Michaelmas  Term,  a.  d.  1847. 

Now  I  the  said  arbitrator  having  taken  upon  myself  the  burthen  of  this  refer- 
ence, and  having  duly  weighed  and  considered  the  several  allegations  of  the  said 
parties,  and  also  the  proofs,  vouchers,  and  documents  which  have  been  given  in 
evidence  before  me;  do  hereby  make  and  publish  my  award  in  writing  of  and 
concerning  the  matters  above  referred  to  me,(6)  in  manner  following,  that  is  to 
say:— 

As  to  the  issue  firstly  joined  in  the  said  cause, (c)  I  award  and  adjudge,  that  the 
defendant  did  promise  in  manner  and  form,  as  the  plaintiff"  has  in  the  declaration 
in  the  said  cause  complained  against  him. 

And  as  to  the  issue  secondly  joined  in  the  said  cause,  I  award  and  adjudge,  that 
the  defendant  did  not  pay  to  the  plaintiff*,  nor  did  the  plaintiff' accept  of  and  from 

(a)  See  P.  2,  ch.  5,  s.  2,  p.  244,  as  to  the  form  of  the  award. 

(b)  See  P.  2,  ch.  5,  s.  4,  dd.  1.  4,  5,  6,  pp.  250.  260,  as  to  awarding  of  and  concerning 
the  premises. 

(c)  See  P.  2,  ch.  6,  s.  2,  d.  4,  p.  343,  as  to  awarding  on  the  issues. 
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the  defendant  the  sums  in  the  last  plea  of  the  defendant  in  the  said  cause  men- 
tioned, or  any  part  of  them,  in  full  satisfaction  and  discharge  of  all  the  causes  and 
rights  of  action  in  the  declaration  mentioned,  in  manner  and  form,  as  the  defendant 
has  in  his  last  plea  alleged. 

And  I  further  award  and  adjudge,  that  the  plaintiff  has  sustained  damages,  by 
reason  of  the  non-performance  by  the  defendant  of  the  promises  in  the  declaration 
mentioned,  to  the  amount  of  [  ]  [it  is  better  to  state  the  sum  in  words  than 

in  figures]  pounds,  which  sum  I  award  and  direct  the  defendant  to  pay  to  the 
plaintiff(d) 

And  I  further  award  and  direct  that  the  verdict  which  has  been  entered  for" the 
plaintiff  do  stand :  but  that  the  entry  of  damages  be  reduced  to  the  sum  of 
£  [  ]  above-mentioned. (e) 

And  I  further  award  and  adjudge  that  there  are  no  matters  in  difference  between 
the  parties  other  than  those  in  the  said  cause,  [or  "And  as  to  the  matters  in  dif- 
ference between  the  parties  other  than  those  in  the  said  cause,  I  award,  and  direct, 
that  the  defendant  do  pay  to  the  plaintiff  the  sum  of  [  ]  pounds,  in  full 

p-Mcn  satisfaction  and  discharge  of  all  claims  and  demands  by  the  plaintiff  against 
•-        -*  the  defendant  in  respect  of  the  same.(/) 

And  I  further  award  and  adjudge  that  the  defendant  has  no  claim  or  demand 
against  the  plaintiff  in  respect  of  any  matters  in  difference  between  them.(,g-) 

And  I  further  award  and  direct  that  the  defendant  do  pay  to  the  plaintiff  his 
costs  of  and  incidental  to  the  reference  and  award,  and  that  the  defendant  do  bear 
his  own  costs  of  the  same.(^) 

In  witness  whereof  I  have  hereunto  set  my  hand  this  5th  day  of  April,  a.  d. 
1847. 

Signed  and  published  the  5th  day  of  X.  Y. 

April,  1847,  in  the  presence  of  O.  P. 

CLAUSES    IN   AWARDS.(i) 

1.  Whereas  by  a  certain  "agreement  in  writing,"  [or  " indenture,"  bearing 
date  the  [  ]  day  of  [  ,]  a.  d.  [  ,]  made  between  A.  B.,  of 
[  ,]  ["  of  the  first  part,"]  and  C.  D.,  of  [  ,]  [of  the  second  part,"] 
reciting  that  [here  recite  so  much  of  the  matters  in  difference  as  will  explain  and 
justify  the  subsequent  directions  of  the  award]  it  was  agreed  that  "  the  same"  [or 
"  that  all  matters  in  difference,"  state  the  terms  of  reference  as  the  case  may  be] 
should  be  referred  to  the  award  and  final  determination  of  me  X.  Y.,of  [  .] 
And  whereas  it  was  further  agreed  that  [here  set  forth  suck  of  the  several  poivers 
and  provisions  in  the  submission  as  warrant  the  following  directions  of  the 
award.]     Now  I  the  said  arbitrator,  &c. 

2.  To  all  to  whom  these  presents  shall  come,  we,  U.  V.  of  [  ,]  and  X. 
Y.,  of  [                 ,]  send  greeting. 

Whereas  A.  B.,  of  [  ,]  did  by  his  bond,  bearing  date  this  [  ]  day 

of  [  ,]  a.  d.  [  ,]  become  bound  to  C.  I).,  off  ,]  in  the  penal 

sum  of  £  [  ;]  and  the  said  C.  D.,  by  his  bond,  also  bearing  date  the  day 

and  year  aforesaid,   became  bound  to  the  said  A.  B.  in  the  like  penal  sum  of 

(d)  Sec  P.  2,  ch.  6,  s.  4,  p.  355,  as  to  awarding  damages. 

(V)  Sec  P.  2,  ch.  6,  s.  3,  p.  350,  as  to  awarding  a  verdict. 

(  f )  Sec  P.  2,  ch.  5,  s.  4,  d.  2,  p.  256,  as  to  awarding  a  gross  sum. 

i  o  )  See  P.  2,  ih.  5,  s.  4,  d.  7,  p.  2fc>5,  as  to  negativing  groundless  claim. 

(Ii)  Sei   P.  2,  ch.  7,  s.  1,  p.  370,  as  to  awarding  costs. 

(i)  In  tbe  following  clauses,  appended  to  the  Form  LXVIII.,  an  endeavour  has  been 
made  to  collect  under  one  head  a  variety  of  lorms  of  the  parts  of  awards  most  wanted  in 
ordinary  practice ;  of  modes  of  adjudicating  on  matters  which  most  frequently  arise  for 
ion;  and  of  direction:  often  necessarily  or  beneficially  inserted  in  an  award.  An 
arbitrator,  si  lecting  from  th(  e  i  law  es,  such  as  suit  the  subject  of  reference  before  him, 
and  are  within  tl  e  powers  conferred  on  him  by  the  submission,  will  find,  it  is  hoped,  little 
difficulty  in  adapting  Form  LXVIII.,  or  some  of  the  other  forms  of  awards,  to  his  own 
particular  purpose. 
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£  {  .]*     Which  bonds  respectively  recite  that  [here  set  out  so  much  of  the 

r  dial  in  the  bonds  as  *suffices  to  'show  what  is  referred,  and  to  explain  r^jAA-i 
the  rest  of  the  award.]     Under1  which  bonds  condil  respectively  *•        J 

written  for  making  the  same  void,  if  the  said  A.  B.  and  C.  D.  respectively,  and 
their  respective  heirs,  executors,  and  administrators,  should  observe,  perform,  and 
keep  the  award,  which  we  the  said  arbitrators  should  make  "of  and  concerning 
the  said  matters  referred,"  [according  to  the  bonds;]  so  as  we,  the  said  arbitrators, 
should  make  and  publish  our  award  in  writing,  &c.  &c.  [as  in  Form  VII.,  altering 
the  person  and  tense,  as  far  as  the  commencement  of  the  provision  respecting 
the  umpire]    Now  we  the  said  arbitrators,  &c. 

3.  [Award,  on  submission  by  bond  as  in  Form  VIII.  Commence  as  in  the 
preceding  clause,  as  far  as  the  asterisk.] — Under  which  bonds  conditions  were 
respectively  written,  that  the  said  A.  B.,  and  C.  D.  respectively,  and  their  respec- 
tive heirs,  executors,  and  administrators,  should  in  all  things  well  and  truly  stand 
to,  obey,  abide  by  [continue  as  in  Form  VIII,  to  the  end  of  the  recital  of  the  mat- 
ters referred ;]  so  as  I  the  said  arbitrator  should  make  and  publish  my  award  [here 
follow  the  provisions  of  the  bonds,  as  to  the  delivery  of  the  award,  the  time  for 
making  it,  and  the  power  of  enlargement,  changing  the  person  and  tcnse.~\  Now 
I  the  said  arbitrator,  &c. 

4.  Whereas  by  a  certain  deed  poll,  made  and  executed  by  A.  B.,  of  [  ,] 
on  the  [  ]  day  of  [  ,]  a.  d.  [  ,]  and  by  a  certain  other 
deed  poll,  made  and  executed  by  C.  D.  of  [  ,]  on  the  day  and  year  last 
aforesaid,  after  reciting-  that  [here  recite  such  portions  of  the  recital  in  the  deeds 
poll  as  are  material  to  explain  the  award]  it  was  agreed  that  [matters  referred] 
should  be  referred  to  the  award  of  me,  X.  Y.  of  [                 ,]  &c.  &c. 

5.  Whereas  by  an  order  of  reference  made  by  the  Honourable  Sir  Thomas  Colt- 
man,  Knight,  one  of  the  judges  of  her  Majesty's  Court  of  Common  Pleas,  all  mat- 
ters in  difference  in  a  certain  cause  then  pending  in  the  said  court,  between  A.  B. 
plaintiff,  and  C.  D.  defendant,  were  referred  to  me,  X.  Y.,  Esq.,  barrister-at-law, 
in  manner  and  form  as  by  the  said  order,  reference  being  thereto  had,  will  more 
fully  and  at  large  appear. 

6.  Whereas  by  an  order  made  at  the  sittings  of  Nisi  Prius,  held  "at  Westmin- 
ster, in  and  for  the  county  of  Middlesex,"  [or  "at  the  Guildhall,  in  and  for  the  city 
of  London,"]  on  the  [  ]  day  of  [  ,]  a,  d.  [  ,]  before  the 
Right  Honourable  Thomas  Lord  Deuman,  Chief  Justice  of  our  Lady  the  Queen, 
assigned  to  hold  pleas  before  the  Queen  '''herself,  [or  before  any  other  judge 


as  in  the  order  of  reference ;]  in  a  certain  cause,  &c. 


[*745] 


7.  [For  the  form  of  recital  of  an  order  of  Nisi  Prius  made  at  the  assizes,  see 
the  commencement  of  Form  LXVIIL] 

&.'  [For  the  form  of  recital  of  an  order  of  Nisi  Prius  referring  an  indictment, 
see  the  commencement  of  Form  LXX.] 

9.  Whereas  by  a  rule  of  the  Court  of  Queen's  Bench,  made  the  [  ]  day 
of  [  ,]  a.  i).  [  ,]  in  a  cause  wherein  A.  B.  was  plaintiff,  and  C.  D. 
defendant,  it  was,  by  consent,  ordered,  that  all  matters  in  dispute  between  the  said 
parties  should  be  referred  to  the  award  of  me,  X.  Y.,  of  [                .] 

10.  Whereas  by  a  certain  order  made  by  the  Lord  High  Chancellor  [or  as  the 
case  may  be,]  on  the  [  ]  day  of  [  ,]  a.  d.  [  ,]  in  a  certain 
cause  then  depending  in  the  High  Court  of  Chancery,  wherein  A.  B.  was  the 
plaintiff  and  C.  D.  and  E.  F.  the  defendants,  it  was  by  the  consent  of  the  said  par- 
ties and  their  counsel  ordered,  that  [state  the  terms  of  reference.] 

11.  [Recite  the  submission,  as  to  the  appointment  of  the  arbitrators,  and  the 
provision  for  appointing  an  umpire,  and  such  other  parts  as  ?nay  be  necessary, 
and  proceed.] — And  whereas  the  said  U.  V.  and  X.  Y.  did  by  a  writing  under  their 
hands,  bearing  date  the  [  ]  day  off  ,]  indorsed  on  the  said  order 
of  reference  [or  as  the  case  may  be,]  appoint  me,  A.  Z.,  of  [  ,]  to  be  the 
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umpire,  pursuant  to  the  said  order.  "  And  whereas  the  said  U.  V.  and  X.  Y.  did 
not  make  any  award  of  and  concerning  the  premises  before  the  [  ]  day  of 

[  ],"  [the  limit   of  the  arbitrators'  authority.]     [Where   there   is    no 

limit,  say  instead  "And  whereas  the  said  U.  V.  and  'X.  Y.  have  not  made  any 
award  concerning-  the  matters  referred,  but  have  finally  and  altogether  disagreed 
respecting  the  same."]  Now  I,  said  A.  Z.,  having-  taken  upon  myself  the  charge 
of  this  reference,  and  having  heard,  examined,  and  considered  the  allegations,  wit- 
nesses, and  evidence  of  both  the  said  parties  concerning  the  premises;  do  make 
this  my  umpirage  in  writing  of  and  concerning  the  premises,  in  the  manner  fol- 
lowing: that  is  to  say: —  I  award  and  adjudge,  &c.  &.C. 

r*74Pl  *^'  \.F°r  the  forms  of  words  in  which,  after  mailing  the  necessary  red- 
L  J  lals,  the  arbitrator  may  introduce  his  decision  and  adjudication  on  the 
several  matters,  see  Forms  LXVI1I. — LXXV.] 

13.  [Form  of  adjudication  on  a  cause  referred  before  issue  joined.] — I  award 
that  the  plaintiff  has  good  causes  of  action  against  the  defendant  on  the  first  and 
second  count  in  the  declaration  for  the  sum  of  £  [  ] ;  which  sum  I  direct 
the  defendant  to  pay  to  the  plaintiff:  and  I  further  award  that  the  plaintiff  has  no 
cause  of  action  against  the  defendant  on  the  third  count  in  the  declaration. (k) 

14.  [Cause  referred  before  plea,  the  following  is  a  sufficient  determination.'] — 
I  award  that  the  defendant  shall  pay  to  the  plaintiff  £  [  ]  in  full  of  all 
demands  in  the  above-mentioned  cause. 

15.  And  as  to  the  issues  firstly,  secondly,  and  fourthly  joined  in  this  cause,  I 
award  and  find  for  the  plaintiff;  and  as  to  the  issues  thirdly  and  fifthly  joined  in 
the  cause,  I  award  and  find  for  the  defendant. 

16.  As  to  the  issue  firstly  joined  in  this  cause,  I  award  and  find,  that  the  defend- 
ant "did"  [or  "did  not"]  promise  in  manner  and  form  as  the  plaintiff  has  in  the 
declaration  complained  against  him-;  [if  award  for  the  plaintiff  proceed  thus] 
and  I  assess  the  damages  of  the  plaintiff  by  reason  of  the  defendant's  not  perform- 
ing his  promises  in  the  declaration  alleged  at  £  [  ,]  which  sum  I  direct  the 
defendant  to  pay  to  the  plaintiff. 

17.  As  to  the  issue  joined  on  the  plea  of  non-assumpsit,  I  award  and  adjudge, 
that  as  to  so  much  of  the  declaration  in  this  cause,  as  relates  to  goods  sold  and 
delivered  by  the  plaintiffs  to  the  defendant,  and  to  money  paid  by  the  plaintiffs  to 
the  defendant  for  the  use  of  the  defendant,  the  defendant  did  promise  in  manner 
and  form,  as  the  plaintiffs  have  alleged;  and  as  to  the  residue  of  the  declaration, 
that  the  defendant  did  not  promise  as  the  plaintiffs  have  alleged  :(l)  and  I 
assess  the  plaintiff's  damages  at  the  sum  of  £  [  ,]  which  I  direct  the 
defendant  to  pay. 

rNe7 .71  18.  Plea,  except  as  £50  non-assumpsit ;  as  to  £50  tender.] — As  to  the 
L  '47J  *jsgue  fn-st;]y  joined  in  this  cause,  I  award  and  find,  that  the  defendant 
"  did"  or  "did  not"  promise  to  a  larger  amount  than  the  sum  of  £50  [if  for  the 
plaintiff,  proceed  thus,]  "  and  I  assess  the  plaintiff's  damages  by  reason  of  the 
defendant's  not  performing  his  promises  alleged  in  the  declaration  at  the  sum  of 
£  [  ,]  over  and  above  the  said  sum  of  £50,"  which  sum  of  £  [  ]  I 

direct  the  defendant  to  pay  to  the  plaintiff.     And  as  to  the  issue  secondly  joined  in 
■  this  cause,  I  award  and  find,  that  the  defendant  "did"  [or  "did  not"]  tender  and 
offer  to  pay  to  the  plaintiff  the  sum  of  £50,  as  the  defendant  in  his  second  plea  has 
alleged. 

19.  As  to  the  issue  joined  in  this  cause,  I  award  and  find,  "  that  the  defendant 
was  indebted  to  the  plaintiff  in  the  sum  of  £  [  ,]  "  the  debt  in  the  declara- 

tion alleged"  [or  "parcel  of  the  debt  in  the  declaration  alleged;  and  that  the 
defendaiit  never  was  indebted  to  the  plaintiff  in  the  residue  of  the  debt  mentioned 

(lc)  See  P.  2,  ch.  G,  s.  2,  d.  3,  p.  3 12,  as  to  awarding  on  the  cause  before  issue  joined. 
(1)  Sue  1'.  2,  ch.  G,  8.  2,  d.  4,  [>.  313,  as  to  awarding-  on  the  issues. 
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in  the  declaration :;"]  and  I  direct  the  defendant  to  pay  to  the  plaintiff  the  sum  of 
£  [  ;"  [or  "that  the  defendant  never  was  indebted  to  the  plaintiff  in  the 

sum  in  the  declaration  mentioned  or  in  any  part  thereof."] 

20.  [Debt,  pica,  nunquam  indebitatus,  except  as  to  £50  and  payment  into 
court  of  that  amount.] — And  as  to  the  issue  joined  in  this  cause,  I  award  and 
find,  "that  over  and  above  the  sum  of  £50  paid  into  court  by  the  defendant, 
the  defendant  was  indebted  to  the  plaintiff  in  £  [  ,]  parcel  of  the  debt 
in  the  declaration  mentioned,  in  manner  and  form  as  in  the  declaration  alleged; 
and  that  the  defendant  never  was  indebted  to  the  plaintiff  in  the  residue  of  the 
debt  in  the  declaration  mentioned,  in  manner  and  form  as  in  the  declaration 
alleged;  and  I  direct  the  defendant  to  pay  the  plaintiff  the  said  sum  of  £  [  ;] 
[or  "that  except  as  to  the  sum  of  £50  paid  into  court  by  the  defendant,  the  defend- 
ant never  was  indebted  to  the  plaintiff  in  the  debt  in  the  declaration  alleged  or  in 
any  part  thereof."] 

21.  I  award  and  find  that  the  "  writing  obligatory"  [or  "  indenture,"  or  "  arti- 
cles of  agreement"]  "is"  [or  "is  not"]  the  deed  of  the  defendant  in  manner  and 
form  as  the  plaintiff  has  alleged.  [If  for  the  plaint  ijjf  in  covenant  proceed]  And 
I  assess  the  damages  of  the  plaintiff  on  occasion  of  the  breaches  of  covenant 
alleged  in  the  declaration  at  £  [  ,]  and  direct  the  defendant  to  pay  the 
same  to  the  plaintiff. 

22.  In  debt  on  indemnity  bond,  where  a  breach  has  been  assigned  in  the  plead- 
ings.] And  I  award  and  find,  that  the  defendant  did  not  indemnify,  and  save 
harmless  [stating  the  breach  as  in  the  pleadings,]  but  wholly  *neg]ected  r*74«i 
and  refused  so  to  do,  contrary  to  the  tenor  and  effect  of  the  bond  declared  L  •  * 
on:  and  I  assess  the  damages  of  the  plaintiff  by  reason  of  the  breach  of  the  condi- 
tion of  the  said  bond  assigned  in  the  pleadings  in  this  cause  at  £  [  ,]  and 
I  direct  the  defendant  to  pay  the  same  to  the  plaintiff. 

23.  I  award  and  find  that  the  defendant  doth  detain  the  "  goods  and  chattels" 
[or  as  the  fuels  may  be]  in  the  declaration  mentioned,  in  manner  and  form  as  the 
plaintiff  has  alleged;  and  I  award  and  find  the  "goods  and  chattels"  [or  other 
things]  so  detained  to  be  of  the  value  of  £  [  .] 

24.  I  award  and  find  that  the  defendant  "  is"  [or  "  is  not"]  guilty  of  the  [in  case 
and  trover,  say  "  grievances" — in  trespass,  say  "  trespasses"]  laid  to  his  charge  in 
the  declaration  [if  for  the  plaintiff,  proceed;]  and  I  assess  the  damages  of  the 
plaintiff  on  the  occasion  thereof  at  £  [  ,]  which  sum  1  direct  the  defend- 
ant to  pay  to  the  plaintiff. 

25.  I  do  award,  order,  and  determine  as  to  the  first  issue  joined  between  the 
parties,  that  the  defendant  is  not  guilty  of  the  trespasses  in  the  declaration  in  the 
action  laid  to  his  charge,  except  as  hereinafter  mentioned  ;  and  as  to  the.  second 
issue,  I  do  find  for  the  defendant — that  he  did  not  of  his  own  wrong,  but  for  such 
cause  as  the  defendant  hath  in  his  plea  alleged,  assault,  beat,  bruise,  or  ill-treat 
the  said  plaintiff,  as  he,  the  said  plaintiff,  has  stated  ;  and  as  to  the  last  issue 
joined  between  the  parties,  I  do  award,  determine,  and  find,  that  the  defendant  is 
guilty  of  the  trespasses  newly  assigned ;  and  I  do  assess  the  damages  of  the  said 
plaintiff  on  account  of  the  trespasses  newly  assigned,  over  and  above  his  costs  and 
charges,  to  one  shilling.(/») 

26.  I  find  that  the  plaintiffs  have  sustained  damages  from  the  defendants,  occa- 
sioned by  the  causes  of  action  for  which  the  said  action  was  brought  to  the  amount 
off  ]  pounds,  [  ]  shillings,  and  [  ]  pence;  and  I  assess 
the  plaintiff's  damages  at  the  said  sum  of  [  ]  pounds,  [  ]  shillings, 
and  [  ]  pence,  and  award  and  direct  the  defendants  to  pay  the  same  to  the 
plaintiff. 

(m)  See  P.  2,  ch.  6,  s.  4,  p.  356,  as  to  awarding  damages  on  new  assignment. 
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i"*749|      [^*f  formi  it  is  to  be  observed,  does  not  decide  on  which  counts  the 
J  *plaintiffis  entitled  to  recover.     See  special  award  as  to  damages,  clause 
67,  Form  LXVIII.](n) 

27.  [For  the  mode  of  awarding  on  matters  not  in  the  cause.  See  Form 
LXVIIL] 

28.  [Causes  and  all  matters  in  difference  referred,  pleas  in  the  action,  non- 
assumpsit,  and  set-off.] — I  award  and  adjudge,  that  the  defendant  did  promise  in 
manner  and  form  as  the  plaintiff  in  his  declaration  in  the  said  cause  has  com- 
plained against  him. 

And  I  assess  the  damages  sustained  by  the  plaintiff  in  respect  of  the  causes  of 
action  alleged  in  the  declaration  at  the  sum  of  fifty  pounds. 

And  I  further  award  and  adjudge,  that  the  plaintiff  was  and  is  indebted  to  the 
defendant  in  manner  and  form,  as  the  defendant  has  in  his  second  plea  in  the  said 
cause  alleged. 

And  I  further  award  and  adjudge,  that  the  plaintiff  was  and  is  indebted  to  the 
defendant  in  respect  of  the  causes  in  the  said  plea  alleged  in  the  sum  of  eighty 
pounds. 

And  I  further  award  and  direct,  that  the  sum  of  fifty  pounds  assessed  for 
the  plaintiff  be  allowed  out  of,  and  deducted  from,  the  sum  of  eighty  pounds 
found  due  to  the  defendant ;  and  that  the  plaintiff  pay  to  the  defendant  the  sum  of 
thirty  pounds,  the  balance.(o) 

29.  I  award  that  the  action  shall  cease,  and  be  no  further  prosecuted. (p) 

30.  I  award  that  the  verdict  entered  for  the  plaintiff  do  stand,  but  that  the 
damages  be  reduced  to  £  [  ].(</)  [When  the  arbitrator  is  empowered, 
and  thinks  Jit  to  order  speedy  execution,'] — And  I  further  award  and  certify,  that 
in  my  opinion,  execution  ought  to  issue  in  this' action  for  the  said  damages 
[or  for  £  [  ],  parcel  of  the  said  damages]  "forthwith"  [or  "  at  any 
time  not  sooner  than  the  [                     ]  day  of  [  ]  next."] 

31.  I  award  that  the  verdict  which  has  been  entered  for  the  plaintiff  be  set 
aside,  and  instead  thereof  "  that  a  nonsuit  be  entered,"(r)  [or  "  that  a  verdict  be 
entered  for  the  defendant  on  all  the  issues."] 

r*7501      **®"  ^s  zn  ^ie  a00ve  c^ause  31,  as  far  as  the  word  "  thereof"] — that 
-1  verdict  be  entered  for  the  plaintiff  on  the  first  issue,  and  for  the  defendants 
on  the  second  and  third  issues. 

33.  I  award  and  adjudge  that  the  "first  count  in  the  declaration"  [or  other 
pleading]  "is"  [or  "  is  not"]  sufficient  in  law.  [If  for  the  plaintiff,  add]  "  and 
that  the  plaintiff"  is  entitled  to  recover  from  the  defendant  £  [  ]  "dam- 
ages on"  [or  "  the  debt  mentioned  in"]  the  said  count. 

34.  [When  arbitrator  empowered  to  award  that  judgment  be  entered.] — And  I 
further  award  and  direct  that  judgment  be  entered  for  the  plaintiff  [or  "defend- 
ant"] in  the  said  cause. (s) 

35.  Whereas  it  was  agreed  [or  "ordered"]  that  I  should  be  at  liberty  to  direct 
judgment  by  default  to  be  entered  against  the  defendants; — I  award,  order,  and 
direct,  that  judgment  by  default  be  entered  against  the  defendants  in  the  said 
action. 

(n)  See  p.  2,  ch.  G,  s.  4,  p.  355,  as  to  damages. 

(o)  Sec  P.  2,  ch.  5,  s.  4,  d.  2,  p.  257  ;  P.  2,  ch.  6,  s.  4,  p.  361,  as  to  awarding  balance 
to  defendant. 

(p)  See  P.  -',  ch.  6,  b.  1,  p.  .'537,  as  to  the  sufficiency  of  an  award  of  a  stet  processus. 

(>/,  See  I'.  :.',  cli.  (;,  K.  3,  p.  350,  as  to  awarding  a  verdict. 

<i !  See  P.  2,  ch.  G,  s.  1,  p.  337,  us  to  award  of  a  nonsuit 

(*;  See  P.  2,  ch.  G,  s.  5,  p.  362,  as  to  awarding  entry  of  judgment. 
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36.  As  to  the  above  mentioned  suit  in  Chancery,  I  award  and  adjudge,  that  the 
plaintiff  has  no  title  to  the  relief  prayed  by  his  bill ;  and  I  direct  that  the  said 
suit  be  dismissed  ;(t)  [or  "  I  award  and  direct  that  the  plaintiff  do  apply  to  the 
Court  of  Chancery  to  have  the  said  bill  dismissed."] 

37.  [Bill  by  J.  R.,  party  to  the  reference,  for  an  injunction  against  W.  D., 
party  to  the  reference,  and  others,  not  parties  to  the  reference,  to  restrain  the 
defendants  from  proceeding  with  an  act  inn.]  \  The  suit  having  been  referred  with 
other  matters,  after  injunction  issued.]  And  as  to  the  suit  in  Chancery,  so  far 
as  regards  the  matters  in  difference  between  the  said  J.  R.  and  the  said  W.  D. 
therein,  I  find  and  award  that  the  said  injunction  ought  to  be,  and  shall  be,  dis- 
solved, and  the  said  bill  dismissed  against  the  said  W.  D.  with  costs,  to  be  taxed 
by  the  proper  officer,  and  paid  by  the  said  J.  R. :  and  I  direct  that  the  said  J.  R. 
shall  accordingly,  without  delay,  cause  and  procure  the  said  injunction  to  be  dis- 
solved, and  his  said  bill  to  be  dismissed  with  costs  as  aforesaid  :  and  that  if  the  said 
injunction  be  not  dissolved,  and  the  said  bill  dismissed  with  costs,  so  far  as  regards 
the  said  W.  D.,  on  or  before  the  fourth  day  of  Michaelmas  Term  next,  then,  that 
the  said  W.  D.  may  move  the  said  Court  of  Chancery  for  that  purpose ;  and  the 
said  J.  R,  shall  consent  to,  or  not  oppose,  any  motion  or  proceeding  reasonably  made 
or  taken  on  that  behalf. 

38.  [*When  only  one  demise,  and  arbitrator  finds  wholly  for  plaintiff '.]  r^.n 
— I  award  that  the  defendant  is  guilty  of  the  trespass  and  ejectment  laid  to  L  * 
his  charge  in  this  cause:  and  I  asses  the  plaintiff's  damages  by  reason  thereof  at 
one  shilling.  [When  arbitrator  empowered  to  certify  for  immediate  posses- 
sion.]— And  I  further  award  and  certify,  that  in  my  opinion  a  writ  of  possession 
ought  to  issue  in  this  action  immediately. 

39.  I  award  that  the  verdict  entered  for  the  plaintiff  be  set  aside ,  and  that 
instead  thereof,  that  a  verdict  be  entered  for  the  plaintiff  on  the  issue  joined  on  the 
first  count,  damages  one  shilling,  costs  forty  shillings ;  and  that  a  verdict  be  entered 
for  the  defendant  on  the  issue  joined  on  the  second  count. 

40.  [Ejectment  on  two  demises  referred  ] — I  award  and  adjudge,  that  the  plain- 
tiff, on  the  demise  of  G.  H.,  is  entitled  to  the  possession  of  a  certain  parcel  of  the 
lands  sought  to  be  recovered  in  this  action  ;  that  is  to  say  [here  set  oat  the  part 
by  boundaries  or  full  description  ;]  which  said  parcel  is  marked  out  and  coloured 
red  in  the  map  annexed  to  this  my  award.  And  I  award  and  assess  the  plaintiff's 
damages  on  the  first  count  at  one  shilling. 

And  I  further  award  and  adjudge,  that  the  plaintiff,  on  the  demise  of  I.  K.,  is 
entitled  to  the  possession  of  a  certain  other  parcel  of  the  lands  sought  to  be  recov- 
ered in  this  action  ;  that  is  to  say  [here  set  out  this  other  portion  by  the  bound- 
aries or  full  description  ;]  which  said  last-mentioned  parcel  is  marked  out  and  colour- 
ed green  in  the  above-mentioned  map.  And  I  award  and  assess  the  plaintiff's  dam- 
ages on  the  second  count  at  one  shilling. 

And  I  further  award  and  adjudge  that  the  residue  of  the  land  sought  to  be  recov- 
ered in  this  action  consists  of  [here  set  out  the  residue  by  boundaries  or  full  de- 
scription] ;  which  said  residue  is  marked  out  and  coloured  yellow  in  the  above- 
mentioned  map.  And  I  further  award  and  adjudge  that  the  plaintiff  is  not  entitled 
to  the  possession  of  the  said  residue  of  the  said  lands;  but  that  the  defendant  is 
entitled  to  the  possession  of  the  same. 

And  I  direct  that  the  map  above  referred  to  be  taken  and  considered  as  part  of 
this  my  award. (n) 

41.  I  award  that  the  costs  of  the  cause  be  paid  by  the  defendant  to  the  plain- 
tiff. O) 

*42.  I  award  that  each  party  bear  his  own  costs  of  the  cause.  [*752] 

43.  I  award  and  direct,  that  the  defendant  do  pay  to  the  plaintiff  the  costs  in- 

(0  See  P.  2,  cli.  6,  s.  6,  p.  367,  as  to  award  on  a  suit  in  equity, 
(u)  See  P.  2  ch.  6,  s.  3,  d.  2,  p.  353,  as  to  awarding  in  ejectment, 
(x)  See  P.  2,  ch.  7,  s.  1,  p.  370,  as  to  awarding  costs. 
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curred  by  the  plaintiff  of,  and  incidental  to,  the  reference  and  award  ;  [when  the 
arbitrator  is  to  ascertain  the  amount,  add  the  following  words]  "  and  I  assess  the 
amount  of  the  said  costs  of  the  plaintiff  at  £  [  1,  and  the  costs  of  my  award  at 

£  [         ]"■ 

44.  And  I  further  award  and  direct  that  the  plaintiff  and  defendant  do  each  bear 
his  own  costs  of  the  reference,  and  pay  one-half  the  costs  of  the  award. 

45.  I  award  and  direct  that  one  moiety  of  the  costs  of  the  reference  and  award, 
be  borne  and  paid  by  A.  B.,  and  the  other  moiety  by  C.  D. 

46.  [See  Form  LXXL] 

47.  [Arbitrator  empowered  to  award  as  to  the  costs  of  various  actions,  and  how 
they  should  be  paid.] — And  I  further  award  that  A.  B.,  shall  payor  cause  to  be  paid 
five-eighth  parts,  and  that  C.  D.  shall  pay  or  cause  to  be  paid  three-eighth  parts  of  all 
costs  incurred,  either  in  prosecuting  the  action  brought  by  A.  B.  against  G.  H.  or  of 
defending  the  several  actions  wherein  I.  K.  and  L.  M.  were  plaintiffs,  and  A.  B., 
M.  N.,  and  O.  P.,  or  any  or  either  of  them,  were  defendants.  And  I  further  award 
that  the  sums  already  paid,  laid  out,  and  expended  by  A.  B.  and  C.  D.  respectively, 
namely,  the  sum  of  £  [  ]  by  A.  B.,and  the  sum  of  £  [ 

by  C.  D.,  for,  and  towards,  and  on  account  of,  the  said  suits,  shall  be  considered 
and  deemed  as  part  payment  of  their  respective  shares,  according  to  the  propor- 
tions above  mentioned ;  and  I  further  award  that  all  expenses  attending  this  arbi- 
tration and  this  my  award  shall  be  paid  and  satisfied  by  A.  B.  and  C.  D.  in  equal 
shares  and  proportions. 

48.  [See  the  clause  as  to  costs  in  Form  LXXII.] 

ram-co-i  49.  [Reference  of  informations  and  suits  in  Chancery  respecting  *the 
*■  -■  affairs  of  some  dissenting  chapels  ;  costs  of  suits  and  reference  in  the  arbi- 
trator's  discretion.](x) — And  as  to  the  costs  of  the  said  suit,  and  of  this  reference  and 
relating  thereto,  I  do  award  and  order,  that  so  much  of  such  costs  as  have  been  incurr- 
ed by  the  said  relators  and  plaintiffs,  and  by  the  said  defendant,  respectively,  in  and 
about  establishing  the  said  chapels,  and  the  scheme,  rules,  and  regulations  for  the 
maintenance  and  conduct  of  the  affairs  of  the  same,  as  between  solicitor  and  client, 
shall  be  paid  and  reimbursed  to  them  respectively  out  of  the  funds  and  moneys  of  the 
said  chapels;  and  in  case  there  shall  not  be  sufficient  funds  or  moneys  of  the  said 
chapels  immediately  applicable  to  the  payment  of  such  costs,  I  do  order,  that  the 
amount  thereof,  when  ascertained,  shall  be  a  charge  upon  the  said  chapels  and  the 
property  thereof,  to  be  paid  to  the  parties  respectively,  to  whom  the  same  shall  be 
due,  with  interest  in  the  meantime  half-yearly,  at  the  rate  £4  per  cent,  per  annum  ; 
and  as  to  so  much  of  the  costs  of  the  said  suits,  and  of  the  reference,  and  relating 
thereto,  as  have  been  incurred  by  the  said  defendant,  A.  B.,  by  reason  of  the 
attempt  made  by  the  relators  and  plaintiffs  to  remove  him  from  the  office  of  mana- 
ger of  the  said  chapels,  I  do  award  and  order,  that  the  same  be  paid  to  the  said 
A.  B.  by  the  said  relators  and  plaintiffs.  And  as  to  all  other  costs  of  the  said  suits, 
and  of  this  reference,  and  relating  thereto,  including  the  costs  of  the  supplemen- 
tary information  (which  I  determine  to  have  been  properly  filed  and  properly  fram- 
ed,) and  other  charges  and  expenses  in  the  premises,  the  payment  of  which  is  not 
hereinbefore  ordered  and  provided  for,  I  do  award  and  order,  that  the  same  be  borne 
by  the  parties  respectively  by  whom  the  same  have  been  incurred.  And  I  do  order 
that  the  costs,  the  payment  of  which  is  hereinbefore  ordered,  shall  be  taxed  by  one  of 
the  Masters  of  the  High  Court  of  Chancery. 

50.  And  I  do  certify  that  this  cause  was  proper  to  be  tried  before  a  judge  of  the 
superior  courts,  and  not  before  the  sheriff  or  judge  of  an  inferior  court.(y) 

51.  I  further  award  and  certify  that  the  cause  was  proper  to  be  tried  before  a 
special  jury. 

(x)  Sec  Form  XXIII.  for  the  submission  in  this  case. 
(y)  .Sec  P.  2,  ch.  7,  s.  3,  p.  3S8,  as  to  certifying  for  costs. 
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52.  And  I  award  and  certify  that  the  action  was  brought  to  try  a  right  other 
than  the  mere  right  to  recover  damages. 

53.  And  I  further  award  and  adjudge,  that  the  said  A.  B.  and  C.  D.  shall  each, 
*on  the  requisition  of  the  other  of  them  [sometimes  it  may  be  as  well  ,.J(~r ., 
to  insert,  "such  other  having  first  performed  the  award,"]  and  at  the  costs  *•  '  J 
and  charges  of  the  party  requirin  ne,  sign,  seal,  and  as  his  respective  act 
and  deed,  deliver  unto  the  other  of  them  "  mutual  releases  of  all  claims  and 
demands  in  respect  of  the  matters  in  difference  referred"  [or  more  generally, 
"mutual  general  releases  in  writing  of  all  and  all  manner  of  actions  and  suits, 
causes  of  action  and  suit,  bills,  bonds,  covenants,  debts,  rents,  specialties,  contro- 
versies, trespasses,  claims,  and  demands  whatsoever,  from  the  beginning  of  the 
world  until  the  time  of  the  making  of  the  aforesaid  order  of  reference,"]  [or 
"  arbitration  bonds,"  &c,  as  the  case  may  be.(z)]  [It  may  sometimes  be  advisable 
to  add,  "  excepting  anything  by  the  award  provided  to  be  done  or  suffered."] 

54.  And  I  award,  order,  and  determine,  that  the  said  damages  and  the  said 
several  sums  of  money  awarded  to  be  paid,  and  the  several  matters  and  things 
awarded  and  directed  to  be  done  by  or  with  regard  to,  the  parlies  to  this  reference 
respectively  as  aforesaid,  shall  respectively  be  paid,  received,  done,  accepted,  and 
taken,  as  and  for  full  satisfaction  and  discharge,  and  as  a  final  end  and  determina- 
tion "  of  the  several  matters  aforesaid,  and  in  difference  between  the  parties 
referred  to  me"  [or  "of  all  matters  in  difference  between  the  parties  up  to  the 
time  of  the  submission  to  arbitration."] 

56.  [Submission  to  arbitration  between  A.  B.,  and  C.  D.  executor  of  E.  F.] — 
I  award  and  adjudge,  that  the  said  E.  F.,  deceased,  at  the  time  of  his  death  was 
indebted  to  the  said  A.  B.  in  the  sum  of  £100,  and  that  the  said  C.  D.,  the  execu- 
tor of  the  said  E.  F.,  at  the  date  of  this  submission  to  arbitration,  had  in  his  hands 
goods  and  chattels  which  were  of  the  said  E.  F.to  be  administered  of  the  value  of 
£80 :  and  I  direct  the  said  C.  D.  to  pay  to  the  said  A.  B.  the  sum  of  .£80  in  part 
satisfaction  of  the  said  snm  of  £100  found  due  to  the  said  A.  B.(a) 

55.  [Reference  by  A.  B.,  and  C,  partners,  disputes  having  arisen  respecting 
the  accounts,  and  as  to  the  amount  to  be  paid  to  A.,  the  retiring  partner,  as  his 
share,    B.  and  C,  still  carrying  on  the  business.] 

I  award  and  adjudge  as  between  the  parties  to  this  reference,  that  the  amount 
of  debts  due  to  the  said  firm  is  £10,000,  which  sum  is  made  up  "  in  the  following 
manner,"  viz. 

*of  £  [  ,]  due  from  G.  H.,  of  [  .]  [*755] 

of  £  [  ,]  due  from  I.  K.  of  [  .] 

ditto.  ditto. 

[or  if  the  amounts  are  set  out  in  the  schedule,  say  "of  the  particular  items  set 
forth  in  the  schedule  of  debts  due  to  the  firm,  appended  to  this  award."] 

And  I  further  award  and  adjudge,  that  the  value  of  the  effects,  stock  in  trade, 
money,  securities,  and  property  of  the  said  firm  of  every  kind  and  sort  other  than 
the  said  debts  is  £20,000. 

And  I  further  award  and  adjudge  as  between  the  said  partners,  that  the  amount 
of  debts  due  from  the  said  firm  to  others  than  the  said  partners  is  £5,000,  which 
last-mentioned  sum  is  made  up  in  the  following  manner,  that  is  to  say — 
Of  '£  [  ]  due  to  L.  M.  of  [  ,] 

Of  £  [  ]  due  to  O.  P.  of  [  ,] 

[or  say  "  is  made  up  of  the  particular  items  set  forth  in  the  schedule  of  debts  due 
from  the  said  firm,  appended  to  this  award."] 

And  I  further  award  and  adjudge,  that  there  is  due  from  the  said  firm,  for  capi- 
tal and  interest  on  the  same  to  the  date  of  the  reference;  to  A.  the  sum  of  £8,000; 
to  B.  the  sum  of  £6,000 ;  to  C.  the  sum  of  £5,000, 

(z)  See  P.  2,  ch.  5,  s.  4,  d.  3,  p.  260  ;  P.  2,  eh.  8,  r.  8,  d.  6,  p.  410,  as  to  effect  of  an 
award  of  mutual  releases. 

(a)  See  P.  1,  ch.  2,  s.  2,  d.  4,  p.  36;  P. 2,  ch.  8,  s.l,d.  2,  p.  401, as  to  awarding  against 
executors. 
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And  I  further  find,  that  in  estimating  the  amount  to  be  c':vided  as  profits,  it  is 
reasonable  to  deduct  from  the  said  sum  of  £10,000,  the  amount  of  debts  due  to  the 
firm,  the  sum  of  £1,000  for  bad  and  doubtful  debts;  and  I  award  that  the  same  be 
deducted. 

And  I  further  award  and  find,  that  on  a  balance  of  the  above-mentioned  sums, 
there  remains  the  sum  of  £5,000  in  favour  of  the  firm. 

And  as  it  has  been  agreed  between  the  said  partners  that  B.  and  C,  who  intend 
to  carry  on  the  said  business  in  partnership,  shall  be  at  the  sole  trouble  and  expense 
of  collecting  in  the  money  due  to  the  firm,  and  paying  the  creditors  of  the  same ; 
I  award  and  adjudge,  that  the  sum  of  £500  be  deducted  from  the  last-mentioned 
sum  of  £5000,  and  be  retained  by  them  in  equal  moieties,  as  a  compensation  for 
such  trouble  and  expense. 

I  therefore  further  award,  that  the  sum  of  £4,500  remains  to  be  divided  as 
profits. 

And  I  further  award  and  adjudge,  that  A.  is  entitled  to  one-half  of  the  profits  of 
the  said  firm,  and  I),  and  C.  each  to  one  quarter  of  the  said  profits. 

And  I  further  award  and  adjudge,  that,  adding  the  share  of  the  profits  to  the 
amount  of  the  capital  of  each,  there  is,  on  the  whole,  due  to  A.  the  sum  of  £10,250; 
to  B.  the  sum  of  £7,375;  and  to  C.  the  sum  of  £6,375. 

And  T  further  award  and  direct,  that  B.  and  C.  shall  pay  to  A.  one  moiety  of 
the  said  sum  of  £10,250  on  or  before  the  [  ]  day  of  [  ]  next, 

and  the  remaining  moiety  of  the  said  sum  within  one  year  from  the  last-mentioned 
day. 

T*7561  *And  I  further  award,  that  A.  shall  receive  the  said  sum  of  £10,250  in 
*-  J  full  satisfaction  of  all  his  claims  and  interest  in  the  said  firm,  or  in  anywise 
relating  thereto,  and  shall  not  be  entitled  to  any  increase,  or  liable  to  any  deduc- 
tion, in  case  the  amounts  of  the  debts  or  credits  of  the  said  firm  hereafter  prove 
to  be  different  from  the  sums  at  which  they  are  estimated  in  this  my  award,  but 
that  the  benefit  or  burthen  of  such  difference  be  borne  wholly  by  B.  and  C.  in  equal 
proportions.(6) 

57.  Reference  to  settle  terms  of  dissolution  of  partnership  between  A.  B.  and 
C.  D.] — I  do  make  this  my  award  of  and  concerning  the  matters  so  referred  to 
me  as  aforesaid,  in  the  manner  following,  that  is  to  say: — First,  I  do  award,  order, 
and  adjudge,  that  the  said  partnership  shall  be  deemed  and  taken  to  have  ended 
and  been  determined  on  and  from  the  [  ]  day  of  [  .] 

Secondly,  I  do  award,  order,  and  direct,  that  the  said  A.  B.,  his  executors  or 
administrators,  shall  and  may  have,  demand,  and  receive,  to  his,  her,  or  their  own 
use,  without  interference  of  the  said  C.  D.,  all  debts  due  and  owing  to  the  said 
partnership  from  any  person  whomsoever. 

And  shall  and  may  use  the  name  of  the  said  C.  D.,  either  alone  or  jointly,  in 
any  action  or  suit  to  be  commenced  for  the  recovery  of  any  such  debt  or  de- 
mand.^) 

Thirdly,  I  do  award,  order,  and  direct,  that  the  said  A.  B.,  his  executors  or 
administrators,  shall  and  do  bear,  pay,  and  discharge  all  debts,  demands,  damages, 
and  claims  whatsoever,  due  or  owing  by  the  said  partnership,  or  which  any  person 
hath  or  can  make  against  the  said  co-partnership,  or  the  said  C.  D.  in  respect 
thereof. 

And  shall  and  do  indemnify  and  keep  harmless  the  said  C.  D.  from  and  against 
all  such  debts,  demands,  damages,  and  claims ;  and  from  and  against  any  loss  and 
damages  that  may  be  incurred  or  sustained  by  the  said  C.  D.  by  reason  of  his  name 
being  used  in  any  such  action  or  suit  so  to  be  commenced  as  aforesaid,  in  pursu- 
ance of  the  authority  hereby  given  to  the  said  A.  B.,  his  executors  and  adminis- 
trators ;  and  that  the  said  A.  B.  shall  seal,  execute,  and  deliver  his  bond  to  the 
said  C.  D.,  in  the  penal  sum  of  £  [  ,]  conditioned  to  indemnify  and  keep 

harmless  the  said  C.  D.,  from  and  against  the  above-mentioned  debts,  demands, 
damages,  claims,  and  \oss.(d) 

(b)  See  P.  2,  ch,  8,  s.  1,  d.  4,  p.  404,  as  to  awarding  on  partnership  matters. 

(r.)  Sec  P.  2,  ch.  8,  s.  1,  (1.  4,  p.  407,  as  to  awarding  rig-lit  to  sue  in  partner's  name. 

(d)  Sec  P.  2,  ch.  8,  s.  1,  d.  5,  p,  40ti,  as  to  awarding  indemnity  to  be  given. 
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Fourthly,  I  do  award,  order,  and  direct,  that  the  said  C.  D.  shall  and  do,  at  any 
time  or  times,  upon  the  request  of  the  said  A.  B.,  his  executors  or  administrators, 
deliver  up  to  the  said  A.  B.,  his  executors  or  administrators,  *all  and  every  r*7*y7i 
the  books,  papers,  and  writings,  winch  may  be  in  the  custody,  power,  or  *■  J 
possession,  of  him  the  s;iid  C.  1).,  in  any  wise  relating  to,  or  concerning  the  said 
business  of  the  said  co-partnership. 

Fifthly,  I  do  award,  order,  and  direct,  that  the  said  A.  B.  shall  and  do  on  the 
]  day  of  [  ,]  next,  at  the  house  of  the  said  C.  D.  as  aforesaid, 

pay  unto  the  said  C.  D.,  his  executors  or  administrators,  the  sum  of  £  [  :] 

nnd  that  the  said  C.  D.  shall  and  do  accept  and  receive  the  same  sum,  in  full  sat- 
isfaction and  discharge  of  all  demands  against  the  said  A.  B.,  until  the  day  of  the 
date  of  the  said  submission. 

58.  [On  a  submission  between  A.  B.,  and  C.  D.,  partners,  when  the  amount 
owing  to  the  firm  is  unascertained,  the  following  provision  may  be  made,] — and 
whereas  it  cannot  be  ascertained  what  sums  of  money  are  due  and  owing  to  the 
said  firm,  I  further  award  and  direct,  that  the  said  A.  B.  shall  use  his  utmost 
endeavours  to  ascertain,  collect,  and  receive  the  debts  due  to  the  said  firm  as  afore- 
said, and  that  the  said  C.  D.  shall  permit  and  suffer  the  said  A.  B.  to  collect  and 
receive  the  same.  [A  clause  may  be  added,  empowering  A.  B.  to  use  C.  DSs 
name  to  recover  (he  debts,  on  an  indemnity  being  given,  as  in  clause  57 ;  and 
then  proceed.  ] 

And  I  further  award  and  direct,  that  the  said  A.  B.  shall,  from  time  to  time, 
give  to  the  said  C.  D.  an  account  in  writing  of  his  proceedings  in  the  ascertain- 
ment and  recovery  of  the  said  debts,  within  six  weeks  after  a  request  in  writing 
so  to  do  shall  have  been  served  upon  the  said  A.  B.  on  the  part  of  the  said  C.  D. ; 
and  shall  also  from  time  to  time,  as  the  said  debts  shall  be  respectively  received, 
pay  to  the  said  C.  D.  one  moiety  thereof,  after  having  first  deducted  all  necessary 
expenses  incurred  touching  the  ascertaining,  collecting,  and  recovering  the  same. 

59.  I  award  and  direct  the  said  C.  D.,  at  the  cost  and  charges  of  the  said  A.  B., 
to  execute  to  the  said  A.  B.,  his  executors  and  administrators,  a  good  and  valid 
assignment  of  all  that  [here  describe  the  leasehold  premises  to  be  assigned ;]  and 
I  further  award  and  direct  the  said  C.  D.,  at  the  like  costs  and  charges  of  the  said 
A.  B.,  to  execute  to  the  said  A.  B.,  his  heirs,  executors,  administrators,  and  assigns, 
a  release  of  all  the  right,  title,  and  interest  of  him,  the  said  C.  D.,  or  his  heirs, 
executors,  or  administrators,  unto  and  in  [here  describe  the  premises.] 

60.  And  I  further  award  and  direct,  that  the  said  C.  D.  shall,  within  one  calen- 
dar month  from  the  date  of  this  award,  deliver  into  the  hands  of  A.  B.,  or  his  heirs, 
all  deeds,  and  other  writings,  in  the  custody,  possession,  or  control  of  the  said  C. 
J).,  relating  to,  or  in  any  way  affecting  the  *said  freehold  house,  with  the  r*7ccn 
appurtenances,  known  by  the  name  of  [  .]  L        J 

61.  And  I  further  award  and  direct,  that  the  said  C.  D.  shall,  within  one  calen- 
dar month  from  the  date  hereof,  convey,  by  a  good  and  sufficient  conveyance,  by 
lease  and  release,  the  freehold  house,  with  the  appurtenances,  known  by  the  name 
of  [  ,]  [or  describe  the  premises  particularly  as  in  the  intended  convey~ 
ance,]  unto  the  said  A.  B.,  his  heir  or  heirs,  in  fee  simple;  and  that  the  said  A.  B. 
shall,  at  his  own  costs,  prepare  and  tender  for  execution,  by  the  said  C.  D.,  the 
said  lease  and  release.(e) 

62.  [Arbitrator,  empowered  to  direct  what  shall  be  done,  being  desirous  to 
have  as  many  hatches  as  possible  removed  from  a  river,  but  it  being  doubtful 
whether  third  parties  are  not  interested  in  some  of  them.] — And  I  further  award 
and  direct,  that  the  defendant  shall  remove  from  the  said  river  the  said  hatches  at 
[  ,]  in  the  said  river,  and  the  said  hatches  at  [  ,]  lower  down  in 
the  said  river,  provided  always  that  these  directions  shall  refer  only  to  such  inter- 
est as  the  defendant  shall  have  in  the  said  hatches. (/) 

(e)  See  P.  2,  ch.  8,  s.  1,  d.  7,  p.  411,  as  to  awarding  conveyances. 

if)  See  P.  2,  ch.  8,  s.  4,  d.  3,  p.  431,  as  to  awarding  concerning  a  stranger's  property. 
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63.  [See  the  direction  to  prostrate  an  embankment,  Form  LXX.] 

64.  [Reference  between  A.  B.  and  C.  D.  Arbitrator  empowered  to  order  ivhat 
he  shall  think  fit  to  be  done.] — I  further  award  and  direct,  that  for  the  future  con- 
venience of  the  said  A.  B.  and  others,  having  occasion  to  pass  along  the  said  road, 
the  said  C.  D.  shall,  at  his  own  expense,  put  up  and  fix  a  good  and  sufficient  foot 
bridge  across  the  said  stream,  at  the  spot  where  the  said  road  crosses  the  said 
stream,  provided  that  E.  F.  of  [  ,]  the  owner  of  the  land  where  the  said 
bridge  is  so  directed  to  be  put  up,  give  his  consent  thereto. 

65.  Submission  between  P.,  rector  of  A.,  and  H.,  rector  of  B.,  and  other  par- 
ties, to  an  arbitrator,  "  to  whom  it  is  referred  to  ascertain  what  lands  are  seve- 
rally titheable  to  the  rectors  of  j)arishes  A.  and  B.,  and  what  description  of  tithe 
is  due  to  each  in  respect  of  the  farm  lately  occupied  by  C. ;  to  devise  all  means 
r*TQi  to  prevent  future  litigation  between  the  parties  to  *this  order,  or  between 
L  '  -I  any  or  either  of  them  during  the  joint  incumbencies  of  P.  as  rector  of  A., 
and  H.  as  rector  of  B.;  and  generally  to  settle  all  matters  in  difference  between 
the  parties  to  this  order,  or  any  or  either  of  them  ;  and  to  order  and  determine 
what  he  shall  think  fit  to  be  done  respecting  the  matters  in  dispute  by  the  parties, 
or  either  of  them,  who  agree  to  be  bound  by  such  determination,  and  to  remain 
contented  and  satisfied  therewith.''''] — Whereas  it  has  become  impossible,  touching 
the  matters  referred,  to  ascertain  and  distinguish  the  particular  parcels  of  land  to 
the  tithes  of  which  the  rectors  of  A.  and  B.  are  respectively  entitled  ;  I  award  that 
one  fourth  part  of  all  the  great  and  small  tithes  growing  due  from  the  farm  lately 
occupied  by  C,  are  the  right  and  property  of  H.,  rector  of  B.,  and  that  the  remain- 
ing three-fourth  parts  of  such  tithes  are  the  right  and  property  of  P.,  rector  of  A. 
And  I  further  award  that  one  fourth  part  of  all  the  great  and  small  tithes  growing 
due  from  such  part  of  the  west  side  of  A.,  as  formerly  lay  in  tenantry,  or  was 
sheep-down,  adjoining  to,  though  not  being  a  part  of  the  farm  lately  occupied  by 

C,  is  likewise  the  right  and  property  of  II.,  rector  of  B, ;  and  that  the  remaining 
three-fourth  parts  of  such  last-mentioned  tithes  are  the  right  and  property  of  P., 
rector  of  A.(g) 

66.  Whereas  by  an  agreement  of  reference  made  the  [  ]  day  of  [  ], 
between  B.  of  [  ],  and  D.  of  [  ] ;  which  recited  that  B.  was  the  owner 
and  occupier  of  a  messuage  and  lands  situate  [  ],  and  D.  the  owner  and 
occupier  of  a  messuage  adjoining  B.'s ;  that  there  was  between  the  two  houses  a 
yard  or  passage,  in  which  were  a  pump,  brewhouse,  and  oven,  and  below,  or  at  the 
end  of  which  yard,  was  a  crooked  hedge  and  ditch,  separating  the  lands  of  D.  from 
the  yard  or  passage;  that  D.  had  erected  a  wall  on  what  was  alleged  by  B.  to  be 
part  of  the  passage  or  yard  ;  that  B.  had  fastened  up  the  pump  with  a  chain,  which 

D.  had  broken,  after  receiving  notice  not  to  do  so,  nor  to  go  to  the  pump ;  that  there 
was  an  entrance  into  the  yard  by  means  of  a  stile,  and  also  by  means  of  a  doorway, 
which  D.  had  closed  up;  that  B.  alleged  himself  to  be  possessed  of,  or  entitled  to, 
the  passage,  yard,  pump,  brewhouse,  and  oven,  and  the  land  on  which  the  wall 
was  erected,  as  his  sole,  entire,  and  exclusive  property,  and  to  have  a  right  of  free 
ingress  and  egress  into  and  out  of  the  yard  at  his  pleasure,  by  means  of  the  door- 
way in  question ;  that  "B.  charged  D.  with  having  at  different  times  removed  the 
hedge  nearer  to  B.'s  lands ;  and  that  he  denied  any  right  in  D.  to  break  the  chain, 
to  take  water  from  the  pump  after  notice,  to  remove  the  hedge,  or  to  keep  the  door- 
way into  the  yard  closed  ;  and  that  B.  had  commenced  an  action  of  trespass  against 
r*~pm  D>  :  't  was  agreed  by  and  between  the  parties  to  refer  all  matters  in  *dif- 
L  '  J  ference  to  the  arbitration  of  me,  X.  Y.  of  [  ],  Esquire ;  and  that  I, 
the  said  arbitrator,  should  have  power  in  my  award  to  state  how,  and  by  whom, 
and  in  what  manner,  the  passage  or  yard,  pump,  doorway,  hedge  and  ditch,  should 
in  future  be  enjoyed  and  occupied,  and  who  should  have  the  care  and  manage- 
ment thereof;  and  that  if  I  should  find  any  matter  complained  of  had  been  ille- 
gally placed,  erected,  or  continued,  I  should  and  might  award  when  and  how  the 
same  should  be  abated. 

(g)  Sec  P.  2,  cb.  8,  s.  2,  d.  2,  p.  41G,  as  to  awarding  undivided  shares. 
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Now  I,  the  said  arbitrator,  &c.  [The  award,  after  deciding  the  cause  in  favour 
of  B.,  may  proceed  as  follows.] 

And  I  further  award,  that  IJ.  is  possessed  of  and  entitled  to  the  said  passage  or 
yard,  pump,  brewhou.se,  and  oven,  as  his  sole,  entire,  and  exclusive  property,  but 
not  to  the  land  on  which  the  said  wall  is  erected,  the  said  land  not  being  part  of  the 
said  yard  or  passage. 

And  I  further  award,  that  D.  has  a  rinlit  to  the  free  use  of  water  from  the  said 
pump,  in  common  with  B.,  and  of  ingress  and  egress  into  and  out  of  the  said  yard, 
by  and  over  the  said  stile,  for  the  purpose  of' fetching  sueh  water  therefrom. 

And  I  alsoaward  and  adjudge,  that  B.  has  a  right  of  free  ingress  and  egress  into 
and  outofthe  said  yard  or  passage,  at  his  feee  will  and  pleasure,  by  means  of  the 
said  doorway,  which  I  direct  I),  to  unclose  and  leave  open! 

And  I  also  award  and  adjudge,  that  I),  has  not  removed  the  said  crooked  hedge 
into  or  nearer  to  the  lands  of  B.  than  it  formerly  was;  and  that  he  had  a  right 
to  break  the  chain  so  placed  around  the  said  pump  as  aforesaid,  and  to  take  away 
water  from  the  same. 

And  in  further  exercise  of  the  power,  conferred  upon  me  by  the  said  submission, 
I  hereby  award  and  declare,  that  the  said  pump  shall  in  future  be  repaired  at  the 
joint  expense  of  B.  and  D. ;  and  that  D.,  his  heirs  and  assigns,  shall  have  free 
ingress  and  egress  into  and  out  of  the  said  yard,  by  and  over  the  said  stile,  for  the 
purpose  of  fetching  and  carrying  water  therefrom. 

And  1  further  award  and  direct,  that  the  boundary  between  the  premises  occu- 
pied by  B.  and  D.  respectively,  shall  remain  as  it  is  at  present;  and  that  D.  shall 
not  be  interrupted  in  the  use  of  the  said  wall;  but  that  the  same,  and  the  land 
whereon  it  stands,  shall  be  considered  as  his  absolute  and  exclusive  property. 

And  I  further  award,  that,  subject  to  the  provisions  herein  contained,  the  said 
yard  and  passage  shall  be  enjoyed  by  B.  as  his  absolute  and  exclusive  freehold 
property ;  and  that  the  said  hedge  shall  be  kept  in  repair  by  D.,  who  shall  be  at 
liberty  to  make  use  of  the  mud  in  the  ditch  adjoining  for  the  purpose  of  repairing 
the  said  hedge-bank,  but  not  further  or  otherwise;  and  subject  to  the  exercise  of 
such  privilege,  the  said  ditch  shall  be  considered  as  the  property  of  B.,  who  shall 
be  at  liberty  to  carry  away  the  mud  therefrom,  as  he  shall  think  proper.(/i) 

*G7.  [Case,  that  defendants  wrongfully  delayed  pulling  down  their  r*~«n 
house,  and  wrongfully  continued  a  hoarding  obstructing  footway  to  plain-  L  J 
tiff' 's  shop  for  an  unreasonable  time  ;  that  in  pulling  down  their  house  negli- 
gently, bricks  and  tiles  fell  on  plaintiff's  house,  breaking  glasses  and  damaging 
goods ;  and  that  defendants  so  carelessly  underpinned  and  shored  up  the  party- 
wall  of  plaintiff's  house,  that  it  sank  and  was  damaged. 

Pleas,  1st,  not  guilty.  2nd,  as  to  continuing  the  hoarding,  custom  of  London 
for  Lord  Mayor  to  grant  license  to  erect  a  hoarding  ;  license  from  the  Lord  Mayor 
conditional  on  obtaining  I  in  use  from  the  surveyor  of  pavements,  and  such  sur- 
veyor''s  license.  Replication  to  this  plea,  de  injuria  (excepting  the  custom)  '3rd 
plea,  as  to  breaking  panes  of  glass,  accord  and  satisfaction  by  mending  windows. 

Cause  referred  at  Nisi  Prius,  verdict  taken  for  the  plaintiff  with  damages, 
subject  to  reference  ;  power  to  arbitrator  to  direct  nonsuit  or  verdict;  arbitrator 
to  state  points  of  law  on  request.] 

As  to  the  first  issue  joined  between  the  said  parties,  I  award  and  find,  that  the 
defendants,  except  as  to  the  alleged  careless,  negligent,  and  improper  conduct  in 
shoring  up  the  party-wall  between  the  house  of  the  defendants,  in  the  declaration 
first  mentioned,  and  the  said  house  of  the  plaintiff,  are  guilty  of  the  premises  in 
the  declaration  in  the  said  cause  mentioned. 

And  I  do  assess  the  damages  sustained  by  the  plaintiff  [if  questions  are  to  be 
raised  by  the  award  as  to  the  right  of  the  plaintiff  to  recover  damages  in  respect 
of  particular  grievances  alleged  in  the  declaration,  assess  the  damages  sepa- 
rately inrespect  of  each,  as  thus,]  by  reason  of  the  keeping  and  continuing  of  the 
hoarding  so  erected  and  placed  as  in  the  declaration  is  mentioned,  and  so  obstruct- 
ing the  said  footway  and  the  approach  to  plaintiff's  house,  at  the  sum  of  £100,  in 
respect  of  the  space  of  time  mentioned  in  the  license  of  [the  Lord  Mayor]  in  the 
second  plea  of  the  defendants  mentioned,  parcel  of  the  tune  in  the  declaration  in 

(h)  See  P.  2,  ch.  8,  s.  2,  dd.  2,  3,  p.  417,  as  to  awarding  what  to  be  done. 
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that  behalf  mentioned,  and  at  the  sum  of  .£50  in  respect  of  the  residue  of  the  time 
in  that  behalf  mentioned  ;  and  I  do  assess  the  damages  sustained  by  the  plain- 
tiff, by  reason  of  the  delaying-  and  retarding  of  the  pulling  down  and  rebuilding 
of  the  said  house  in  the  said  declaration  in  that  behalf  respectively  mentioned, 
otherwise  than  by  the  keeping  and  continuing  of  the  said  hoarding,  at  the  sum 
of  £100;  and  I  do  assess  the  damages  sustained  by  the  plaintiff,  by  reason  of  the 
carelessness,  negligence,  and  improper  conduct  of  the  defendants,  their  agents, 
and  workmen,  in  that  behalf,  in  pulling  down  the  house  of  the  defendant  in  the 
declaration  first  mentioned,  and  in  neglecting  to  use  reasonable  and  proper  pre- 
cautions in  that  behalf,  at  the  sum  of  £500;  and  I  assess  the  damages  sustained  by 
the  plaintiff  by  reason  of  the  carelessness,  negligence,  and  unskilfulness  of  the 
defendants,  their  agents,  and  workmen,  in  and  about  digging  and  clearing  the 
r*~fi91  §'rour|d  f°r  the  ^foundations  of  the  house  so  built  on  the  site  of  the  house  of 
t  '  -I  the  defendants  in  the  declaration  first  mentioned,  and  in  and  about  under- 
pinning the  party-wall  between  that  house  and  the  messuage  of  the  plaintiff,  and 
in  and  about  moving  a  certain  part  of  the  said  party-wall,  and  connected  there- 
with, at  the  sum  of  j£200. 

And  as  to  so  much  of  the  premises  in  the  declaration  contained,  as  relates  to  the 
said  careless,  negligent,  and  improper  conduct  of  the  defendants  in  shoring  up  the 
party-wall  between  the  house  of  the  defendants  in  the  declaration  first  mentioned, 
and  the  said  messuage  of  the  plaintiff's,  I  award  and  find,  that  the  defendants  are 
not  guilty  thereof. 

And  as  to  the  second  issue  joined  between  the  said  parties,  I  find  that  the  defen- 
dants [verifying  all  the  facts  stated  in  the  second  jdea  as  to  the  necessity  of  the 
hoarding,  the  license  of  the  Lord  Mayor  and  of  the  surveyor  of  pavements,  as  nearly 
as  possible  in  the  words  of  the  plea,  omitting,  however,  all  mention  of  the  custom.] 

And  as  to  the  third  issue  joined  between  the  said  parties,  I  find  that  the  defen- 
dants did  not  [following  the  words  of  the  traverse  to  the  third  plea.] 

And  I  do,  at  the  request  of  the  parties,  stale  the  following  matters  for  the  opin- 
ion of  the  court  [here  find  specif  cully  all  the  facts  necessary  to  raise  the  questions 
of  law  requested  by  the  parties  to  be  raised.  If  one  of  the  questions  to  be  raised 
is,  whether  the  custom  set  out  in  the  said  plea  is  not  bad,  and  the  plaintiff  there- 
fore entitled  to  judgment  non  obstante  veredicto,  proceed] — I  further  state  that  the 
defendants,  in  their  second  plea,  set  out  the  following  custom,  that  is  to  say,  [here 
follow  the  words  of  the  plea ;]  and  I  further  state  that  the  said  custom  was  admit- 
ted by  the  replication  to  the  second  plea,  the  plaintiff  having  only  traversed  by  the 
residuum  causseas  therein  set  forth. 

And  if  the  court  shall  be  of  opinion  that  the  second  plea  of  the  defendants,  setting 
up  and  justifying  under  the  said  custom,  is  by  reason  of  the  badness  of  the  said 
custom,  not  sufficient  to  bar  the  plaintiff  from  recovering  his  damages  in  respect  of 
the  grievances  confessed  by  the  second  plea,  then,  so  far  as  I  have  power  and 
authority  so  to  do,  I  award  and  direct,  that  judgment  be  entered  for  the  plaintiff 
for  the  amount  of  the  damage  by  him  sustained  by  reason  of  such  grievances  not- 
withstanding the  finding  of  the  said  second  issue  for  the  defendants.^ 

[If  another  question  be,  whether  the  licenses  put  in  evidence  sustained  the 
licenses  alleged  in  the  said  plea,  proceed]  and  I  further  state  that  the  license 
granted  by  the  said  [Lord  Mayor]  and  by  the  said  surveyor  of  pavements  respec- 
tively, and  given  in  evidence  by  the  defendants,  were  as  follows  [here  set  out  both 
licenses  verbatim.] 

[+7C\~\  *;^n(l  'f  the  court  shall  be  of  opinion  that  the  licenses  so  given  in  *evi- 
L  '  J  dence  do  not  support  the  allegation  of  license  contained  in  the  said  second 
plea,  or  are  not  a  justification  of  the  matters  in  the  interlocutory  part  of  that  plea 
mentioned;  then  instead  of  the  above  finding  for  the  defendants  upon  the  second 
issue,  I  award  and  find,  that  the  defendants  of  their  own  wrong,  and  without  the 
taid  residue  of  the  said  cause,  committed  the  grievances  in  the  introductory  part 
of  the  said  second  plea  mentioned,  and  thereby  confessed. (A) 

69.  [  Verdict  taken  at  Nisi  Prius  subject  to  a  reference ;  action,  trespass  ;  plea, 

(?)  See  P.  2,  ch.  G,  s.  5,  d.  2,  p.  3G8,  as  to  awarding  an  entry  of  judgment  non  obstante 
Tl  i  ,  dioto. 

{k)  Sec  P.  2,  ch.  5,  s.  8,  d.  5,  p.  310,  as  to  stating  a  case  in  an  award, 
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not  guilty  by  statute.  Arbitrator  empowered  to  raise  points  of  law  for  the  court's 
opinion]  I  award  and  adjudge,  that  llic  verdict  which  has  been  entered  for  the 
plaintiff  do  stand,  but  that  the  damages  be  reduced  to  forty  shillings,  subject,  bow- 
ever,  to  the  provisions  hereinafter  contained. 

And  for  the  purpose  of  raising  certain  points  of  law  for  the  opinion  of  the  court, 
I  award  and  direct  as  follows — that  the  cause  referred  to  me  is  an  action  of  tres- 
pass for  placing  bricks,  stones,  and  building  materials,  on  the  wall  and  close  of  the 
plaintiff;  that  the  defendant  has  pleaded  a  plea  of  not  guilty  by  statute;  that  the 
writ  of  summons  in  this  action  was  issued  on  the  4th  day  of  June,  a.  d.  1844,  prior 
to  the  passing  of  the  New  Building  Act,  the  7  &  8  Vict.  c.  84,  and  that  the  venue 
in  this  cause  is  laid  in  the  county  of  Surrey. 

And  1  further  award  and  find,  thai  the  houses  of  the  plaintiff  and  defendant 
adjoin  each  other,  being  separated  by  a  wall  which  has  existed  many  years;  that 
this  wall  is  not  a  party-wall,  or  party-fence-wall,  nor  a  wall  in  common  between 
the  plaintiff  and  defendant,  but  stands  altogether  on  the  land  of  the  plaintiff,  and 
is  his  wall  exclusively;  that  the  trespasses  complained  of  in  the  action  consist  in 
the  defendant's  having  made  an  addition  to  each  end  of  the  wall  in  question  by 
building  on  it;  that  at  the  time  of  making  such  addition  the  defendant  bona  fide 
believed  the  wall  to  be  a  party-wall,  and  intended  to  comply  with  the  Building 
Act  then  in  force,  stat.  14  G.  III.  c.  73;  and  that  if  the  wall  had  been  a  party- 
wall,  his  building  on  it  as  he  did,  would  have  been  justified  by  the  statute;  that 
the  wall  is  not  within  the  City  of  London  or  the  liberties  thereof,  but  is  situate 
within  the  county  of  Surrey,  and  within  the  district  over  which  the  provisions  of 
the  stat.  14  G.  III.  c.  7S,  extended;  that  the  defence  relied  upon  was,  that  the 
acts  complained  of  were  done  in  pursuance  of  the  last-mentioned  statute,  and  that 
consequently  the  venue  was  improperly  laid  in  Surrey  instead  of  in  Middlesex. 

And  I  further  award  and  adjudge,  if  the  court  shall  be  of  opinion  upon  the  facts 
stated  above,  that  the  defendant  was  entitled,  under  the  statute  14  G.  III.  c.  78,  to 
rely  on  the  objection,  that  the  venue  was  not  laid  in  *the  county  of  Middle-  r*7fMi 
sex  but  in  the  county  of  Surrey;  and  was  not  prevented  by  the  statutes  5  L  J 
&  6  Vict.  c.  97,  and  7  &  8  Vict.  c.  84,  or  either  of  them,  from  giving  the  special 
matter  of  such  objection  in  evidence  under  the  plea  of  not  guilty  by  statute;  or 
was  at  liberty  to  give  such  special  matter  in  evidence  under  the  common  plea  of 
not  guilty;  then  that  the  verdict  entered  for  the  plaintiff  be  set  aside,  and  instead 
thereof  that  a  verdict  be  entered  for  the  defendant. 

69.  [Action,  case  for  wrongfully  auil  unskilfully  making  a  sewer,  by  which 
plaintiff's  house  was  damaged.  Plea,  not  guilty.  Arbitrator  empoioered  to  raise 
points  of  law  ]  1  award  and  find,  that  the  defendant  is  clerk  to  the  Commissioners 
of  Sewers  of  tfie  City  of  London  and  liberties  thereof;  and  that  a  deep  sewer  has 
lately  been  made  by  order,  and  under  the  direction  of  the  said  commissioners,  in 
Princes-street  in  the  said  city,  and  within  tiie  jurisdiction  of  the  said  commis- 
sioners, near  to  the  dwellmg-house  of  the  plaintiffs  in  the  declaration  in  the  cause 
mentioned  :  that  Princes-street  is  a  narrow  street,  and  that  there  are  in  most  parts 
of  it,  heavy  buildings  on  one  or  other  of  the  sides,  and  in  some  places  on  both  sides 
of  the  street,  one  of'which  is  the  said  house  of  the  plaintiffs:  that  there  are  two  modes 
of  making  a  sewer  practised  in  the  City  of  London;  the  one  by  what  is  called  tunnel- 
ling, and  the  other  by  what  is  called  open  cutting:  that  in  Princes-street,  as  in  most 
other  narrow  streets,  with  heavy  buildings  adjoining  on  them,  a  deep  sewer  cannot  be 
made  either  by  the  one  method  or  the  other,  without  risk  of  damage  to  the  adjoining 
buildings:  that  the  amount  of  risk  varies  according  to  the  nature  of  the  soil ;  that  the 
soil  of  Princes-street  is  such  as  to  make  the  risk  considerable,  and  that  the  nature  of 
the  soil  was  known,  or  might  by  due  inquiry,  or  proper  experiments,  have  been  known 
to  the  said  commissioners  before  the  making  of  the  same:  that  the  probability  of 
damage  accruing  is  in  some  degree  lesj  where  the  same  is  made  by  open  cutting 
than  by  tunnelling:  that  thesewer  in  this  case  has  been  made  by  tunnelling:  that  the 
comings  oners  in  directing  the  same  to  be  m;ide,  and  in  the  making  of  it,  were  acting 
bona  tide  in  the  honest  discharge  of  their  duty  as  commissioners  ;  and  that  the  sewer 
was  fit  and  proper  to  be  made  for  the  convenient  draining  of  the  City  of  London,  and 
has  been  made  in  a  workmanlike,  skilful,  and  proper  manner,  in  all  respects,  provided 
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the  commissioners  were  justified  in  making  the  same  by  the  mode  of  tunnelling: 
that  in  consequence  of  the  making  of  the  sewer,  the  house  of  the  plaintiffs  haa 
been  damaged  to  the  amount  of  tour  hundred  pounds.  Upon  the  whole  matter, 
therefore,  I  find  that  if  the  commissioners  were  authorised  to  make  the  sewer  by 
the  mode  of  tunnelling,  the  verdict  ought  to  be  for  the  defendant:  but,  if  the  • 
missioners  were  bound  to  pursue  the  mode,  which  afforded  the  uttermost  possible 
chance  of  preventing  damage  to  the  adjoining  building,  the  verdict  ought  to  be  for 
the  plaintiffs  to  the  amount  of  £400. 

r#>~6gi  *And  thereupon  I  award,  that  the  verdict  which  has  been  taken  for  the 
*•  '  -*  plaintiffs  shall  stand,  if  the  court  shall  be  of  opinion  that  the  verdict  ought 
to  be  entered  for  the  plaintiffs;  but  if  the  court  shall  be  of  opinion  that  the  verdict 
ought  to  be  entered  for  the  defendant,  then  I  award  that  the  verdict  already  entered 
shall  be  set  aside,  and  instead  thereof  that  a  verdict  shall  be  entered  for  the  defen- 
dant. 


LXIX. 

Certificate  of  arbitrator  finding  for  the  plaintiff. 

[  When  a  verdict  has  been  taken  on  a  reference  at  Nisi  Prius  subject  to  the 
certificate  of  the  arbitrator.] 
In  the  Queen's  Bench. 

B.  j      Pursuant  to  the  power  conferred  on  me  by  an  order  of  Nisi  Prius  made  in 
v.  \  this  cause,  I,  X.  Y.  of  [  ],  barrister-at-law,  do  hereby  certify,  that  the 

D.  3  verdict  which  has  been  entered  for  the  plaintiff  do  stand,  but  that  the  damages 
be  reduced  to  £  [  ].     [As  in  an  award,  the  certificate  should  find  on  each 

issue.     Directions  as  to  the  costs,  so  fur  as  the  arbitrator  has  power  over  them, 
may  follow  here].(l) 

X.  Y. 

To  R.  D.  Esq.  [the  associate  or  clerk  of  Nisi  Prius.] 


LXX. 

Award  on  an  indictment  referred,  directing  prostration  of  nuisance. 

To  all  to  whom  these  presents  shall  come,  I,  X.  Y.  of  [  ],  barrister-at- 

law,  send  greeting. 

Whereas  by  a  certain  order  of  court,  made  at  the  assizes  holden  at  Maidstone, 
in  and  for  the  county  of  Kent,  on   Monday,  the  11th  day  of  March,  a.  d.  1844, 
before  the  Right  Honourable  Lord  Dcnman,  Chief  Justice  of  our  Lady  the  Queen, 
Edward  Hall  Alderson,  Knight,  one  of  the  Barons  of  her  Majesty's  Court  of 
Exchequer,  Justices  of  our  said  Lady  the  Queen,  appointed  to  take  the  assizes  for 
the  county  of  Kent:  in  a  certain   indictment  then   pending  in  the  said  court, 
rein  the  Queen,  on  the  prosecution  of  A.  B.,  C.  D.,  and  E.  F.,  was  the  prose- 
cutrix, and  Sir  R.   D.  Knight,  G.  H.,  and  1.  K.  were  defendants;  after   reciting 
that  the  said  defendants  had  consented   to  a  verdict  of  guilty  against  them,  upon 
lition  that  the  prosecutors  of  the  said   indictment  should  enter  into  and  be 
bound  by  the  said  order;   it  was  ordered  by  the  said  court,  with  the  consent  of  the 
said  prosecutors  and  the  said  defendants,  that  I,  the  *said  X.  Y.  should  be 
'  red,  and  I  was  thereby  empowered,  to  direct  and  order  the  prostra- 

tion of  the  whole  or  any  part  of  the  embankment  in  the  said  indictment  mentioned, 
vhich  I  should  think  lit;  such  directions  and   order  to  be  conditional  upon,  and 
pinion  of  the  Court  of  Queen's  Bench  with  respect  to  any  point  or 
tw  that  might  arise  to  be  stated  as  therein  and  hereafter  mentioned;  so 
as  J,  the  said  arbitrator,  should  make  and  publish  my  award  in  writing  concerning 

(l)  Sec  P.  2,  ch.  5,  b.  2,  p.  248;  P.  2,  cli.  G,  s.  3,  pp.  351,  352,  as  to  a  certificate. 
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the  matters  referred,  ready  to  be  delivered  to  the  paid  parties,  or  to  either  of  them; 
or  if  they  or  either  of  them  should  be  dead  before  the  making  of  the  said  award,  to 
their  respective   personal   represents  aid   require  the  same;  on  or 

before  the  fourth  day  of  the  then  and  now  next.  .Michaelmas  Term,  or  on  or  before 
any  other  day  to  which  1  should  by  any  writing  under  my  hand,  to  be  indorsed 
thereon,  from  time  to  time  enlarge  the  time  for  making  my  said  award;  and  that 
I,  the  said  arbitrator,  should  state  for  the  opinion  of  the  Court  of  Queen's  Bench, 
at  the  request  of  the  said  prosecutors  or  defendants,  or  of  any  or  either  of  them, 
any  point  or  points  of  law  that  might  bo  raised  before  me  touching  the  matters 
referred  to  me  by  the  said  order.  And  it  was  thereby  also  ordered,  that  the  costs 
of  the  said  reference  and  award,  to  be  taxed,  should  be  in  the  discretion  of  me  the 
said  arbitrator,  who  might  direct  and  award,  to,  and  by  whom,  and  in  what  manner, 
the  same  should  be  paid  ;  and  that  I,  the  said  arbitrator,  should  have  the  same 
power  to  amend  the  record,  and  to  certify  as  a  judge  sitting  at  Nisi  Prius  would 
have  upon  a  trial  of  the  said  indictment.  And  it  was  thereby  also  ordered,  by  and 
with  such  consent  as  aforesaid,  that  it  should  be  in  the  judgment  of  me,  the  said 
arbitrator,  to  examine  the  said  prosecutors  and  the  said  defendants,  or  any  or  either 
of  them,  who,  together  with  their  respective  witnesses,  should  be  examined  upon 
oath  ;  as  by  the  said  order,  reference  being  thereunto  had,  will,  among  other  things, 
more  fully  appear. 

And  whereas  by  a  certain  other  order  afterwards  made  in  this  indictment  by  the 
Honourable  Sir  John  Taylor  Coleridge,  one  of  the  judges  of  her  Majesty  Court  of 
Queen's  Bench,  and  purporting  to  bear  date  the  2nd  day  of  July,  1844,  the  said 
last-mentioned  judge  did,  upon  hearing  the  attorneys  or  agents  on  both  sides,  and 
by  consent,  thereby  order  that  the  arbitrator,  to  whom  this  indictment  stood  referred, 
should  be  at  liberty  to  order  the  verdict  of  guilty  already  entered  against  the 
defendants  to  be  set  aside,  and  a  verdict  of  not  guilty  to  be  entered  instead  thereof, 
on  behalf  of  all  or  any  of  the  defendants;  as  by  the  said  last-mentioned  order, 
reference  being  had  thereto,  will  more  fully  appear. 

And  whereas  I,  the  said  arbitrator,  did,  directly  after  the  making  of  the  said 
first-mentioned  order,  take  upon  myself  the  burthen  of  the  said  arbitration,  and 
have  been  attended  by  the  counsel,  attorneys,  and  agents  of  the  said  prosecutors 
and  the  said  defendants,  and  have  examined  upon  oath  all  the  witnesses  which  have 
been  produced  before  me  *by  each  of  the  said  parties,  touching  the  matters  i-*^--! 
so  referred  to  me  as  aforesaid  ;  and  have  also  viewed  and  inspected  the  said  L  J 
embankment  in  the  said  indictment  mentioned  ;  and  have  heard  and  maturely  con- 
sidered all  the  evidence  which  has  been  adduced  before  me,  touching  the  matters 
so  referred  to  me  as  aforesaid;  and  have  not  been  called  upon  or  requested  during 
the  said  reference,  by  either  the  said  prosecutors  or  defendants,  or  any  or  either  of 
them,  to  state  for  the  opinion  of  the  Court  of  Queen's  Bench  any  point  or  points  of 
law  that  were  raised  before  me  touching  the  matters  so  referred  to  me  as  afore- 
said, or  to  amend  the  record  of  the  said  indictment: — I,  the  said  arbitrator,  do 
therefore  make  this  my  award  in  writing,  of  and  concerning  the  matters  so  referred 
to  me  aforesaid,  in  manner  following,  that  is  to  say. 

I  do  order,  tb  i1  Ity  already  entered  against  the  defendants  be 

set  aside,  and  instead  i  verdict  of  guilty  be  entered  against  the  defend- 

ants,  Sir  R.  D.  &  G.  II.,   and  a  verdict  of  not  guilty  against   the  defendant, 
I.  K. 

And  I  do  award,  direct,  and  order,  that  the  whole  of  the  embankment  in  thesaid 
indictment  mentioned  shall  with  all  reasonable  speed,  after  the  making  and  pub- 
lishing of  this  my  award,  be  prostrated  by  and  at  the  expense  of  the  said  defend- 
ants, Sir  11.  D.  &  G.  H.  ;  and  the  materials  thereof  be  taken  and  carried  away: 
and  the  bed  and  soil  of  th  i  river  Thames,  wherein  the  said  embankment  was 
erected,  raised,  and  placed,  be  restored  and  made  by  them,  at  their  expense,  in  the 
same  state,  in  which  the  same  was  before  the  said  embankment  was  begun  to  be 
erected,  raised,  and  placed. 

And  1  do  hereby  certify  that  the  said  indictment  so  referred  to  me  was  a  proper 
indictment  to  be  removed  by  certiorari,  and  to  be  tried  by  a  special  jury. 

And  I  do  hereby  further  award,  order,  and  direct,  that  the  costs  of  this  reference 
and  of  this  my  award,  when  taxed,  be  paid  on  demand  by  the  above-named  defend- 
ants, Sir  R.  D.  &  G.  H. 
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In  witness  whereof  I,  the  above-named  X.  Y.,  have  hereunto  set  my  hand,  this 
fifth  day  of  October,  1844. 

X.  Y. 
Signed  and  published  the  fifth  day  of  October, 
a.  d.  1844,  in  the  presence  of  O.  P. 


LXXI. 


Award  on  actions,  cross  accounts,  mortg-pges,  right  to  property,  and  possession  of 

premises. 

Whereas,  at  the  assizes  holden  at  Lewes,  in  and  for  the  County  of  Sussex,  on 
the  [  ]  day  of  [  ,]  a.  d.  [  ,]  before  the  Right  Honourable 

r*7fim  ^r  James  Parke,  Knight,  one  of  the  Barons  of  our  Lady  the  *Queen,  of 
*-  J  her  Court  of  Exchequer,  and  the  Right  Honourable  Sir  Thomas  Coltman, 
Knight  one  of  the  Justices  of  her  Court  of  Common  Pleas,  and  others  their  fellow 
justices:  on  the  trial  of  cause  wherein  John  Doe,  on  the  joint  demise  of  O.  C.  & 
J.  C,  and  on  the  several  demises  of  F.  &  H.,  was  plaintiff,  and  H.  H.  H.  &  H.  M. 
H.  were  defendants;  and  on  the  trial  of  a  certain  other  cause  wherein  W.  P.  was 
plaintiffand  F.  D.  H.  defendant:  it  was  then  and  there  ordered  by  the  court,  by 
and  with  the  consent  of  the  said  parties,  their  counsel  and  attorneys,  and  of  E.  S. 
H.  &  B.  II.;  that  a  verdict  should  be  entered  for  the  said  plaintiff  in  the  said  first- 
mentioned  cause,  damages  one  shilling,  costs  forty  shillings;  but  that  such  verdict 
should  be  subject  to  the  award,  order,  arbitrament,  final  end,  and  determination  of 
me  X.  Y.,  Esq.,  barrister  at  law  ;  who  was  thereby  empowered  to  direct  that  a 
verdict  should  be  entered  for  the  plaintiff  or  defendant  as  I  might  think  proper; 
and  to  whom  also  by  the  like  consent  the  said  first-mentioned  cause  and  all  matters 
in  difference  between  the  said  lessors  of  the  plaintiff  or  any  or  either  of  them,  and 
between  H.  H.  H.,  H.  M.  H.,  E.  S.  H.,  F.  D.  H.,  &  B.  H.,  all  or  any  of  them, 
or  between  all  or  any  of  the  said  last-mentioned  parties,  jointly  with  F.  D.  H.,  and 
between  any  one  or  more  of  them  and  any  other  one  or  more  of  them,  were  thereby 
referred.  And  it  was  then  and  there  further  ordered  by  and  with  the  like  consent 
as  aforesaid,  that  a  verdict  should  be  entered  in  the  cause  secondly  above  men- 
tioned for  the  plaintiff,  damages  sixty-five  pounds,  costs  forty  shillings;  but  that 
such  verdict  should  be  subject  to  the  award,  order,  arbitrament,  final  end,  and 
determination  of  me,  the  said  X.  Y. ;  who  was  thereby  empowered  to  direct,  that 
a  verdict  should  be  entered  for  the  plaintiff* or  the  defendant,  as  I  might  think  pro- 
per; and  to  whom  the  said  secondly  above-mentioned  cause  and  all  matters  in  dif- 
ference between  the  said  parties  thereto  were  thereby  referred  :  and  that  if  I,  the 
said  arbitrator,  should  direct  the  verdict  in  the  said  last-mentioned  cause  to  be 
entered  for  the  last-mentioned  defendant,  that  I  the  said  arbitrator  should  direct 
that  the  said  II.  II.  II.,  E.  S.  H.,  H.  M.  II.,  or  some  or  any  of  them,  should  pay  to 
the  plaintiff  in  the  said  last-mentioned  action  his  costs  both  of  the  action  and  refer- 
ence, to  be  taxed  as  between  attorney  and  client,  including  any  costs  which  he,  the 
said  last-mentioned  plaintiff',  might  have  to  pay  to  the  said  last-mentioned  defend- 
ant, and  should  also  pay  to  the  said  last-mentioned  plaintiff  the  sum  of  sixty-five 
pounds  paid  by  him  for  the  purchase  of  the  cows  in  question  in  the  last-mentioned 
cause.  Ami  it  was  further  ordered  by  and  with  such  consent  as  aforesaid,  that  I, 
the  said  arbitrator,  shot  $  have  power  to  order  and  determine  what  I  should  think 
lit.  to  be  done  by  the  parties  to  the  said  reference;  so  as  J,  the  said  arbitrator, 
should  make  and  publish  my  award  or  awards  in  writing  concerning  the  matters 
thereby  referred,  ready  to  be  delivered  to  the  said  parties  or  any  or  either  of  them  ; 
r.j.,,.,  or  if  they  or  any  or  either  of  them  should  be  dead  before  the  "making  of 
L"'  I  the  said  award  or  awards,  to  their  respective  personal  representatives)  who 
ehou-ld  require  the  same;  on  or  before  the  fourth  day  of  the  then  next.  .Michaelmas 
T(  rni,  or  on  or  before  any  Other  day,  to  which  I,  the  said  arbitrator,  should  by  any 
ug  under  my  baud,  indorsed  on  the  said  order,  from  time  to  time  enlarge  the 
time  for  making  my  said  award  or  awards.     And  it  was  also  ordered  that  the  costs 
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of  the  cause  firstly  above-mentioned  to  be  taxed  should  abide  the  event  of  the  said 
award  as  to  the  above  first-mentioned  cause;  and  tiiat  the  costs  of  the  said  refer- 
ence and  award  or  awards,  to  be  taxed,  should  be  in  the  discretion  of  me,  the  said 
arbitrator,  who  might  direct  to,  and  by  whom,  and  in  what  manner  the  same  should 
be  paid. 

And  whereas  I,  the  said  arbitrator,  did  by  two  several  indorsements  on  the  said 
order  enlarge  the  time  for  making  my  award  or  awards,  of  and  concerning  the 
said  causes  and  matters,  until  the  first  day  of  September,  a.  i>.  1847. 

Now  I,  the  said  arbitrator,  having  taken  upon  myself  the  burthen  of  the  said 
arbitration,  and  having  heard  and  maturely  weighed  and  considered  the  several 
allegations,  vouchers,  and  proofs  brought  before  me  by  and  on  behalf  of  the  said 
several  parties  to  the  said  reference;  in  pursuance  of  the  said  reference,  do 
make  and  publish  this-  my  award  in  writing  of  and  upon  the  premises:  that  is 
to  say, 

As  to  the  first-mentioned  cause  ;  I  award  that  instead  of  the  verdict  entered  for 
the  plaintiff  in  the  said  first-mentioned  cause,  that  as  to  the  issue  joined  on  the 
first  count  in  the  said  cause,  a  verdict  shall  be  entered  for  the  defendant;  and 
as  to  the  issue  joined  on  the  second  count  in  the  said  first-mentioned  cause,  that 
a  verdict  shall  be  entered  for  the  plaintiff,  damages  one  shilling,  costs  forty 
shillings. 

And  as  to  the  secondly  above-mentioned  cause;  instead  of  the  verdict  entered 
for  the  plaintiff,  I  award  and  direct  as  to  the  first  issue  joined  in  the  said  last-men- 
tioned cause,  that  the  verdict  shall  be  entered  for  the  plaintiff,  and  that  the  costs 
of  that  issue  shall  be  paid  by  the  defendant  to  the  plaintiff.  And  as  to  the  second 
issue  joined  in  the  said  last-mentioned  cause,  I  direct  that  the  verdict  shall  be 
entered  for  the  defendant,  and  that  the  costs  of  that 'issue  shall  be  paid  by  the 
plaintiff  to  the  defendant.  And  as  to  the  third  issue  joined  in  the  said  last- 
mentioned  cause,  I  award  and  direct  that  the  verdict  shall  be  entered  for  the 
defendant,  and  that  the  costs  of  that  issue  shall  be  paid  by  the  plaintiff  to  the 
defendant. 

And  I  further  direct  and  order  H.  H.  H.  to  pay  to  the  plaintiff  in  the  said  last- 
mentioned  cause  his  costs,  to  be  taxed  as  between  attorney  and  client,  including 
the  costs  which  the  plaintiff  in  the  last-mentioned  cause  will  have  to  pay  to 
the  defendant  in  the  said  last-mentioned  cause  upon  the  verdict  hereinbefore 
ordered  to  be  entered  for  the  defendant  on  the  second  and  third  issues  in  the 
said  cause. 

*And  I  further  direct  and  order  H.  H.  H.  to  pay  to  the  plaintiff  in  the  r*77fn 
said  last-mentioned  cause  the  sum  of  £05,  the  price  of  the  cows  in  question  *-  J 
in  the  said  cause,  and  also  any  costs,  to  be  taxed,  to  which  the  said  plaintiff  may 
have  been  or  may  be  put,  in  and  about  this  reference. 

And  as  to  the  several  matters  in  difference  referred  to  me  by  the  said  order,  I 
award  and  determine,  that  H.  H.  H.,  E.  S.  II.,  &  H.  M.  H.,  are  not,  nor  are  any 
or  either  of  them,  entitled  to  one-fourth,  or  any  part  of  the  value  of  the  farming 
stock  claimed  by  them. 

That  II.  II.  H.,  E.  S.  H.,  &  H.  M.  H.,  are  not,  nor  are  any  or  either  of 
them,  entitled  to  any  indemnity  from  F.  D.  II.  for  any  loss  which  may  ensue  to 
them  or  either  of  them  by  reason  of  the  failure  of  the  plaintiff  in  the  said  secondly 
above-mentioned  cause. 

And  with  respect  to  the  farming  accounts  between  H.  H.  H.,  E.  S.  H.,  & 
H.  M.  H.,  I  determine  as  follows;  that  is  to  say  : — that  there  is  due  from  II.  H.  H. 
to  P.  D.  II.,  on  the  said  accounts,  the  sum  of  £314  ;  and  from  E.  S.  II.  to  F.  D.  H. 
on  the  said  accounts  the  sum  of  £314;  and  from  H.  M.  H.  to  F.  D.  H.  on  the  said 
accounts  the  sum  of  £251 : — that  there  is  not  anything  due  on  the  balance  of  the 
said  farming  accounts  from  the  said  F.  D.  H.  to  the  said  II.  H.  H.,  E.  S.  H.,  &.  H. 
M.  H.,  or  any  or  either  of  them. 

That  there  is  due  on  the  said  farming  accounts  from  the  said  H.  H.  H.  to  the* 
said  11.  M.  H.  the  sum  of  £63. 

That  there  is  due  from  the  said  E.  S.  H.  to  the  said  II.  M.  H.  on  the  said  farm- 
ing accounts  the  sum  of  £63. 

With  repect  to  the  claim  made  by  F.  D.  H.  against  II.  H.  II.  &.  II.  M.  II.  jointly, 
but  irrespective  of,  and  distinct  from,  the  said  farming  accounts,  I  award,  that  there 


536  russell's  arbitrator. 

is  due  from  the  said  II.  H.  H.  &  H.  M.  II.,  jointly,  to  the  said  F.  D.  II.  the  sum  of 
£360;  and  I  award  and  order,  that  eacli  of  them,  the  said  II.  II.  II.  &  II.  M.  II. 
shall  pay  to  the  said  F.  D.  H.  the  sum  of  £181),  being  one  moiety  of  the  said  sum 
of  £360  at  the  time  hereinafter  directed. 

I  further  award,  that  there  is  due  from  H.  H.  II.  to  F.  D.  H.,  on  the  private 
account  between  them,  and  irrespective  of  the  sums  above  mentioned,  the  sum  of 
£127.  I  further  award,  that  there  is  due  from  the  said  H.  M.  II.  to  the  said  F. 
D.  II.,  on  the  private  account  between  them,  and  irrespective  of  the  sums  above 
mentioned,  the  sum  of  £46. 

1  further  award,  that  F.  D.  H.  is  entitled  to  one  fifth  part  of  the  plate  which 
formerly  belonged  to  his  mother,  A.  II.,  deceased,  and  which  was  in  the  messuage 
called  Dykes,  on  the  [  ]  day  of  [  ,]  A.  d.  [  .] 

I  further  award,  that  the  several  sums  of  money  hereinbefore  determined  and 
found  to  be  due  from  H.  H.  II.,  E.  S.  H.,  &  II.  M.  II,  respectively,  to  F.  D.  II., 
shall  be  paid  by  the  said  H.  H.  H.,  E.  S.  II.,  H.  M.  HI,  respectively,  to  the  said 
r^-,^,-,  F.  D.  H.,  on  the  25th  day  of  ^December,  a.  d.  1848 ;  unless  in  the  mean- 
*-  J  time  a  sale  of  the  property  in  mortgage  to  O.  C.  &  J.  C.  shall  have  taken 
place;  in  which  case  the  said  several  sums  of  money  shall  be  paid  when  and  as 
soon  as  such  sale  shall  be  completed  and  the  purchase-money  paid  to  the  vendors 
or  vendor.(w/) 

I  further  award,  that  the  several  sums  hereinbefore  found  to  be  due  to  H.  M.  H. 
from  H.  H.  H.  &  E.  S.  H.  respectively,  shall  be  paid  by  them  respectively  to  the 
said  H.  M.  H.  on  the  said  25th  day  of  December,  1848 ;  or  if  such  sale  as  here- 
inbefore mentioned  shall  take  place  in  the  meantime,  as  soon  as  such  sale  shall 
be  completed  and  the  purchase-money  paid  to  the  vendors  or  vendor. 

And  I  award,  that  other  than  and  except  the  sums  above  mentioned  there  is 
not  anything  due  to  the  said  F.  D.  H.  from  the  said  E.  S.  H.  &  H.  M.  H.  jointly, 
or  from  the  said  E.  S.  H.  separately. 

I  further  direct,  that,  (unless  in  the  meantime  a  sale  thereof  shall  be  effected 
by  C.  E.  C.  or  J.  C.  or  the  survivor  of  them  or  his  heirs,  or  their  or  his  assigns, 
under  a  certain  indenture,  bearing  date  the  19th  day  of  August,  1842,)  all  the 
property  comprised  in,  and  conveyed  by,  a  certain  indenture,  dated  the  16th  day  of 
September,  1845,  to  T.  G.  W.  deceased,  and  to  the  said  O.  C.  &  J.  C,  shall,  on 
the  29th  day  of  September,  a.  d.  1848,  or  as  soon  after  as  conveniently  may  be, 
be  sold  by  the  said  O.  C.  &  J.  C.  or  the  survivor  of  them  :  and  that  the  surplus 
money  arising  from  such  sale,  after  payment  of  the  expenses  of  and  attending 
such  sale,  and  of  the  principal  sum  of  £12,500  to  the  said  mortgagees,  and  all 
interest  thereon,  and  also  after  the  payment  of  the  sum  of  £2,500,  and  all  interest 
due  thereon,  to  B.  H.  and  her  assigns,  by  virtue  of  her  charge  on  the  said  pro- 
perty, shall  be  paid  by  the  vendors  or  vendor  to  the  said  C.  E.  C.  &  J.  C,  or  the 
survivor  of  them  or  his  heirs,  or  their  or  his  assigns,  (if  they  will  accept  the 
same;)  and  if  they  decline  to  accept  the  same,  then  that  the  said  surplus  shall 
he  paid  unto  and  between  H.  H.  II.,  H.  M.  H.,  E.  IS.  H.  &  F.  D.  H.  in  equal  shares 
and  proportions,  or  their  respective  executors,  administrators,  and  assigns.  And 
I  direct  that  all  parlies  to  this  reference  except  VVT.  P.  shall  concur  in  and  do  all 
in  their  power  to  effectuate  such  sale. 

I  further  award,  that  the  principal  sum  of  £12,500  remains  due  to  the  said  O. 
C.  &,  J.  C.  on  mortgage  of  the  property  comprised  in,  and  conveyed  by,  the  said 
indenture  of  the  16th  of  September,  1845;  and  that  all  interest  on  the  said  sum  of 
£12,500,  calculated  de  die  in  diem  up  to,  and  inclusive  of,  the  21st  day  of  July 
a.  d.  1847,  has  been  paid,  except  the  sum  of  £55  10s.  7d.,  which  still  remains 
due  tu  the  said  mortgagees;  and  that  in  case  the  property  so  mortgaged  shall  be 
Bold  by  the  said  C.  E.  C.  &  J.  C.  under  the  trusts  of  the  deed  of  the  19th  of 
August,  1842,  the  said  O,  C.  &  J.  C.  (the  mortgagees)  shall  not,  nor  shall  the 
i-jjjiwo-]  survivor  *of  them,  his  executors,  administrators,  or  assigns,  require  or  be 
L  J  entitled  to  any  notice  of  the  repayment  of  the  said  principal  sum  of 
£12,500. 

Ai](\  1  further  order  and  direct,  that  the  costs  of  this  reference  and  of  the 
several  parties  in   relation   thereto  (except    the  co.-ts  of  VV.  P.,  the   plaintiff  in 

(m)  Sec  P.  2,  ch.  8,s.  1  d.  2,  p.  391),  as  to  awarding  time  of  payment. 
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the  said  secondly  above  mentioned  cause,  which  are  hereinbefore  directed  to  be 
paid  by  H.  II.  II.,)  and  the  costs  of  this  my  award  shall  be  paid  and  borne  by 
H.  II.  II.,  II.  M.  II.,  E.  S.  II.,  &  P.  J).  II.,  in  equal  shares  and  propori 

Lastly,  I  direct,  that  II.  II.  II.  &  II.  M.  II.  shall,  on  the  29th  day  of  Septem- 
ber next,  quit  and  deliver  up  possession  to  the  said  F.  I).  II.  of  the  messuage  called 
Dykes,  and  the  other  premises  for  which  they  have  been  admitted  to  defend  the 
said  first-mentioned  cause  ;  and  that  E.  S.  H.  &  B.  II.  shall,  it'  in  possession 
thereof,  or  any  part  thereof,  quit  and  deliver  up  the  same  to  the  said  F.  D.  II.  on 
the  same  day. 

In  witness  whereof  I  have  hereunto  set  my  hand  this  [  ]  day  of 

[  ],  a.  d.  1847. 

X.  Y. 

Signed  and  published  in  the  presence  of 
O.  P.,  clerk  to  the  said  X.  Y. 


LXXII. 


Award  containing  special  directions  as  to  removing'  obstructions  and  regulating  the 
water  way  before  the  plaintiff's  premises. 

To  all  to  whom  these  presents  shall  come  I,  X.  Y.,  of  the  Middle  Temple,  bar- 
rister-at-lavv,  send  greeting-. 

Whereas  by  a  certain  order  of  court  made  at  the  assizes  holden  at  Maidstone, 
in  and  for  the  county  of  Kent,  on  Monday,  the  eleventh  day  of  March,  one  thou- 
sand eight  hundred  and  forty-four,  before  the  Right  Honourable  Lord  Denman,  the 
Chief  Justice  of  our  Lady  the  Queen,  and  the  Honourable  Sir  Edward  Hall 
Alderson,  Knight,  one  of  the  Barons  of  her  Majesty's  Court  of  Exchequer,  Justice 
of  our  Lady  the  Queen,  appointed  to  take  the  assizes  for  the  said  county  of  Kent: 
in  a  certain  cause  then  pending  in  the  said  court,  wherein  R.  D.  &  J.  S.  were 
plaintiffs,  and  F.  G.,  J.  W.,  &.  W.  S.  F.  were  defendants;  it  was  ordered  by  the 
said  court,  with  the  consent  of  the  said  parties,  their  counsel,  and  attorneys,  that  a 
verdict  should  be  entered  for  the  said  plaintiffs,  with  damages  to  the  amount  in 
the  declaration  mentioned,  and  costs  forty  shillings;  but  that  such  verdict  should  be 
subject  to  the  award,  order,  arbitrament,  final  end,  and  determination  of  me,  the 
said  X.  Y. ;  who  was  thereby  empowered  to  direct,  that  a  verdict  should  be 
entered  for  the  plaintiffs  or  defendants  as  I  should  think  proper;  to  whom  the 
said  cause  was  thereby  referred. 

*  \ii  1  I  was  thereby  empowered  to  order  and  determine,  what  I  should  ^--oi 
think  fit  to  be  done  by  either  of  the  said  parties  with  respect  to  the  removal  L  -1 
of  any  of  the  obstructions  charged  in  the  declaration  in  the  said  cause;  and  for 
the  regulation  of  the  water-way  to,  and  from,  and  in  front  of  the  premises  of  the 
said  plaintiffs  and  their  tenants  ;  and  for  the  settlemedt  of  all  matters  in  the  said 
action  ;  so  as  I,  the  said  arbitrator,  should  make  and  publish  my  award  in  writing  con- 
cerning the  matters  so  referred,  ready  to  be  delivered  to  the  said  parties  or  to  either 
of  them  ;  or  if  they  or  either  of  them  should  be  dead  before  the  making  of  my  said 
award,  to  their  respective  personal  representatives,  who  should  require  the  same  ;  on 
or  before  the  fourth  day  of  the  then  and  now  next  Michaelmas  Term,  or  on  or  before 
any  other  day,  to  which  I,  the  said  arbitrator,  should  by  any  writing  under  my  hand 
to  be  indorsed  thereon,  from  time  to  time  enlarge  the  time  for  making  my  said 
award.  And  it  was  thereby  further,  by  and  with  such  consent  as  aforesaid,  ordered 
that  I,  the  said  arbitrator,  should  state  for  the  opinion  of  the  court,  at  the  request  of 
either  party  to  the  said  action,  any  point  or  points  of  law  that  might  be  raised  before 
me.  And  it  was  thereby  also  ordered,  that  the  costs  of  the  said  cause,  to  be  taxed, 
should  abide  the  event  of  the  said  award;  and  that  the  costs  of  the  said  reference 
and  award,  to  be  taxed,  should  be  in  the  discretion  of  me,  the  said  arbitrator,  who 
might  direct  and  award  to,  and  by  whom,  and  in  what  manner  the  same  should  be 
paid;  and  that  I,  the  said  arbitrator,  should  have  the  same  power  to  amend  the 
record,  and  to  certify,  as  a  judge  sitting  at  Nisi  Prius  would  have  upon  a  trial  of 
the  said  cause.     And  it  was  thereby  also  ordered,  by  and    with  such  consent  as 
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aforesaid,  that  it  should  he  in  the  judgment  of  me,  the  said  arbitrator,  to  examine 
the  said  parties  ;  who  together  with  their  respective  witnesses,  should  be  examined 
upon  oath  ;  as  by  the  said  order,  reference  being  had  thereunto,  will,  amongst 
other  things,  more  fully  appear. 

And  whereas  I,  the  said  arbitrator,  did,  shortly  after  the  making  of  the  said 
order,  take  upon  myself  the  burthen  of  the  said  arbitration,  and  have  been  attended 
by  the  counsel,  attorneys,  and  agents  of  the  said  parties,  and  heard  all  their  evi- 
dence touching  the  matters  so  referred  to  me  as  aforesaid  ;  and  have  also  viewed 
and  inspected  the  obstructions  charged  in  the  declaration  in  this  action,  and  the 
waterway  to,  and  from,  and  in  front  of,  the  premises  of  the  said  plaintiffs  and  their 
tenants;  and  have  not  been  called  upon  or  requested  by  any  or  either  of  the  par- 
ties to  the  said  action  to  state  for  the  opinion  of  the  court  any  point  or  points  of  law 
that  were  raised  before  me  ;  or  to  amend  the  record  in  this  action  : — I  do  therefore 
make  this  my  award  in  writing  of  and  concerning  the  matters  so  referred  to  me 
as  aforesaid  in  manner  following:  that  is  to  say  : — 

I  do  award,  order,  and  direct,  that  the  verdict  in  this  action  already  entered  for 

the  said  plaintiffs  be  set  aside,  and  that  instead  thereof  a  verdict  be  entered  for  the 

P7741  defendants  on  the  issues  firstly,  thirdly,  fifthly,  *and  lastly,  within  joined 

J  between  the  said  parties;  and  that  a  verdict  be  entered  for  the  plaintiffs  on 

all  the  other  issues  joined  between  the  said  parties  in  the  said  action. 

And  I  do  hereby  certify,  that  this  was   a  proper  cause  to  be  tried  by  a  special 

jury. 

And  I  do  further  award,  order,  and  direct,  that  the  costs  of  the  reference  and  of 
this  my  award,  of  all  the  parties,  when  taxed,  shall  be  added  together  in  one  sum, 
and  divided  into  three  equal  parts;  and  that  when  so  divided  twoequal  third  parts 
thereof  shall  be  paid  and  borne  by  the  said  plaintiffs,  and  the  other  remaining 
third  part  thereof  shall  be  paid  and  borne  by  the  said  defendants;  and  that  if  any 
or  either  of  the  said  parties  shall  pay  or  shall  have  paid  more  than  his  just  share 
or  proportion  of  the  said  costs  according  to  the  proportions  hereinbefore  mentioned, 
that  he  or  they  shall  be  repaid  the  excess  by  the  party  or  parties  whom  I  have 
before  directed  to  pay  the  same  in  the  proportions  already  mentioned. 

And  with  reference  to  the  authority  given  to  me  by  the  said  order  to  order  and 
determine,  what  I  shall  think  fit  to  be  done  by  either  of  the  said  parties  with 
respect  to  the  removal  of  any  obstructions  charged  in  the  declaration  ;  and  for  the 
regulation  of  the  water  way  to,  and  from,  and  in  front  of,  the  premises  of  the  said 
plaintiffs  and  their  tenants;  and  for  the  settlement  of  all  matters  in  this  action: — 

I  do  find,  that  the  messuages  and  premises  of  the  said  plaintiffs  in  the  declara- 
tion in  this  action  mentioned  adjoined  on  the  north  on  the  bed,  shore,  and  water  of 
the  river  Thames,  for  the  space  of  sixty-nine  feet  and  eleven  inches  ;  and  that  the 
easternmost  of  the  said  messuages  and  premises,and  in  the  first  count  in  the  decla- 
ration described  as  being  in  the  possession  and  occupation  of  H.  It.  C.  as  tenant 
thereof  to  the  said  plaintiffs,  abuts  in  part  on  the  eastern  side  thereof  on  certain 
public  stairs  called  Garden  stairs:  and  that  at  the  time  of  the  committing  of  the 
alleged  grievances  in  the  said  declaration  mentioned,  and  for  many  years  before, 
the  said  stairs,  called  Garden  Stairs  were  and  still  are  public  landing  stairs  for  all 
the  liege  subjects  of  our  Lady  the  Queen  and  her  predecessors  to  land  and  em- 
bark at  Greenwich  from  and  into  boats  and  other  vessels  on  the  river  Thames  at 
all  times  of  the  year  at  their  free  will  and  pleasure  ;  and  that  until  the  year  one 
thousand  eight  hundred  and  thirty-six  the  said  stairs  were  accessible  to  the  public 
on  the  eastern  side  thereof,  but.  that  in  or  shortly  after  that  year  a  cert:!  in  pier  was 
erected  on  the  eastern  side  of  the  said  stairs  by  a  certain  company  called  the 
Greenwich  I'ier  Company  (and  in  which  said  company  the  said  plaintiffs  were  and 
still  arc  the  holders  of  a  large  number  of  shares,)  which,  since  its  erection,  has  cut 
off  and  still  does  cutoff  all  access  for  the  public  to  the  said  stairs  on  the  eastern 
side  thereof 

And  I  further  find,  that  until  the  erection  and  making  of  a  certain  embankment 
r*-]-yr-i  hereinafter  mentioned,  and  the  putting  or  throwing  out  of  *certain  brow, 
*-  '  J  stage,  or  platform,  across  and  athwart  a  part  of  the  said  river  as  herein- 
after also  mentioned,  the  said  stairs,  called  Garden  Stairs,  were  accessible  to  the 
public  on  the  western  side  thereof;  but  that  in  the  year  one  thousand  eight  hun- 
dred and  forty-three  the  said  plaintiffs  erected  and  in  part  built  a  certain  embank- 
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ment  on  the  western  side  of  the  said  stairs,  in  front  of  their  said  messuages  and 
promises  in  the  declaration  mentioned,  and  adjoining  on  one  side  the  said  slurs, 
called  Garden  Stairs,  and  extending  from  their  said  messuages  and  premises  in 
the  declaration  mentioned  in  a  northernly  direction  for  the  depth  of  sixty  feet  and 
upwards  into  the  said  river  :  and  that  the  said  defendants,  about  the  same  period, 
put  out  and  threw  out  a  certain  brow,  sta»-e,  or  platform,  across  and  athwart  a 
part  of  the  said  river  to  the  westward  of  the  said  embankment  of  the  said  plain- 
tiffs, whereby  access  to  the  said  stairs  on  the  westward  side  thereof  for  row  boats, 
skiffs,  and  wherries,  has  over  since  been,  and  still  is,  greatly  obstructed. 

And  I  further  find,  that  tint  part  of  the  bed,  shore,  and  water  of  the  said  river 
which  so  adjoins  the  said  messuages  and  premises  of  the  said  plaintiff  as  aforesaid, 
and  whereon  the  said  plaintiffs  have  erected  and  in  part  built  their  said  embank- 
ment as  aforesaid,  from  time  whereof  the  memory  of  man  runneth  not  to  the  con- 
trary, until  the  erection  of  the  said  embankment  and  the  putting  or  throwing  out 
the  said  brow,  stage,  or  platform  as  hereinbefore  mentioned,  had  been  used,  and 
of  right  ought  to  have  been  used,  and  still  of  right  ought  to  be  used,  by  watermen 
and  others  plying  at  the  said  stairs,  called  Garden  Stairs,  with  boats  for  hire,  to 
land  and  embark  passengers  there;  and  to  stow  and  moor  their  boats  on  the  bed, 
shore,  and  water  of  the  said  river,  along  the  whole  extent  and  frontage  of  the  said 
messuages  and  premises;  and  for  watermen  plying  for  hire  at  Garden  Stairs,  and 
occupying  or  residing  in  any  of  the  messuages  or  premises  of  the  said  plaintiffs  in 
the  declaration  mentioned,  to  get  into  and  from  their  boats,  skiffs,  and  wherries 
lying  upon  the  said  part  of  the  said  bed,  shore,  and  water  of  the  said  river,  from  and 
unto  their  said  messuages  and  premises;  and  that  during  all  that  time  there  ought 
to  have  been,  and  still  of  right  ought  to  be,  convenient  access  for  row  boats,  skiffs, 
and  wherries,  to  the  said  stairs,  called  Garden  Stairs,  from  the  north. 

And  I  further  find,  that  before  the  introduction  of  steam  navigation  on  the  river 
Thames,  great  numbers  of  the  liege  subjects  of  the  kings  and  queens  of  England, 
having  occasion  to  land  and  embark  at  Greenwich,  from  and  into  row  boats,  skiffs, 
and  wherries,  were  used  and  accustomed  to  land  and  embark,  and  of  right  landed 
and  embarked  at  the  said  stairs;  but  that  for  the  last  sixteen  years  or  thereabouts, 
and  since  the  introduction  of  steam  navigation  on  the  said  river,  and  in  consequence 
thereof,  very  few  of  the  said  liege  subjects  have  been  used  and  accustomed  to  land 
and  embark  at  the  said  stairs  from  and  into  row  boats,  skiffs,  and  wherries;  and 
very  great  numbers  who,  but  for  the  accommodation  *afforded  to  the  public  r^^p-i 
by  the  said  steam-boats,  would  have  required  to  land  and  embark  at  the  said  L  -1 
stairs  from  and  into  row  boats,  skiffs,  and  wherries,  have  required  to  land  and  em- 
bark there  on  the  western  side  from  and  into  steam-boats. 

And  I  further  find,  that  the  landing  and  embarking  of  passengers  at  the  said 
stairs,  called  Garden  Stairs,  from  and  into  steam-boats,  is  a  great  accommodation 
to  the  public  at  large,  and  especially  to  the  inhabitants  of  Greenwich  and  its  neigh- 
bourhood, and  to  all  persons  resorting  to  those  places;  and  that  in  the  present 
state  of  the  river  Thames  there  are  not  sufficient  landing-places  provided  for  the 
use  of  the  public  steam-boats,  which  navigate  and  ply  for  hire  upon  the  said  river 
from  Greenwich,  to  land  and  embark  passengers  there;  and  that  the  said  stairs, 
called  Garden  Stairs,  are  capable,  from  their  greatly  diminished  use  as  a  public 
landing  and  embarking  stairs  from  and  into  row  boats,  skiffs,  and  wherries,  and 
from  their  breadth,  (which  I  find  to  be  nowhere  less  than  sixteen  feet  from  top  to 
bottom,  and  a  still  greater  width  on  the  strand  or  causeway  below  the  said  stairs,) 
of  affording  accommodation  to  all  persons  desirous  of  landing  or  embarking  there, 
as  well  from  and  into  row  boats,  skiff's,  and  wherries,  as  from  and  into  steam-boats; 
and  that  the  said  stairs,  and  the  strand  and  causeway  thereof,  may  be  so  used 
without  detriment  to  the  public;  and  that  the  occasions  and  necessities  of  the 
public,  and  of  a  great  majority  of  those  who  reside  at  Greenwich  and  its  neigh- 
bourhood, and  of  those  who  resort  there,  require  that  they  should  be  sy  used. 

And  I  further  find,  that  the  steam-boats  cannot  conveniently  be  brought  along- 
side Garden  Stairs  lor  the  purpose  of  landing  or  embarking  passengers  there;  and 
that  the  most  convenient  mode  of  landing  and  embarking  passengers  from  and  into 
steam-boats  at  and  from  Garden  Stairs  is  by  means  of  a  barge  or  barges,  dummy 
or  dummies,  moored  in  the  said  river  near  to  the  said  stairs,  and  communicating 
with  the  said  stairs  by  means  of  bridges,  brows,  platforms,  or  stages;  and  tha 
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sucli  barge  or  barges,  dummy  or  dummies,  bridges,  brows,  platforms,  or  stages, 
may  conveniently  he  moored,  and  placed,  put  out,  and  erected,  in  the  manner  here- 
inafter described,  without  detriment  to  the  public,  or  impediment  to  the  navigation 
of  the  said  river,  or  the  public  use  of  Garden  stairs  for  the  purposes  of  landing  or 
embarking  there  from  or  into  row  boats,  skiffs,  and  wherries,  or  obstructing  conve- 
nient water-ways  to  the  said  messuages  and  premises  of  the  said  plaintiffs  in  the 
said  declaration  mentioned. 

And  I  further  find,  that  the  said  Company,  called  the  Greenwich  Pier  Company, 
have,  since  the  erection  of  the  said  pier,  put  out,  and  placed,  and  used,  and  still  do 
use,  certain  barges  or  dummies  in  front  of  their  said  pier  for  the  more  convenient 
landing  and  embarking  passengers  at  and  from  the  pier,  from  and  into  steam- 
boats extending  many  feet  into  the  water-way  of  the  said  river  beyond  their  said 
pier. 

Now,  with  respect  to  so  much  of  the  matters  so  referred  to  rne,  as  empowers 
r*777-i  me  to  order  and  determine,  what  I  shall  think  fit  to  be  done  *by  either  of  the 
*-  J  said  parties  with  respect  to  the  removal  of  any  of  the  obstructions  charged 
in  the  declaration  : — 

I  do  hereby  order,  determine,  and  direct,  as  between  the  parties  in  this  action, 
that,  as  soon  as  the  embankment  hereinbefore  mentioned  has  been  prostrated 
by  the  said  plaintiffs,  and  the  materials  thereof  taken  or  carried  away,  and  the 
bed  and  soil  of  the  river  Thames  restored  and  made  in  the  same  state,  in  which 
the  same  was  before  the  said  embankment  was  commenced,  (and  which  I  have 
ordered  the  same  plaintiffs  to  do  by  a  certain  other  award(n)  bearing  even  date 
herewith),  or  sooner,  if  practicable;  the  said  defendants  shall,  with  all  reasonable 
speed,  at  their  own  expense,  remove  all  and  every  barge,  plank,  dummy,  rafter, 
timber,  chain,  cable,  iron,  rope,  or  other  material,  now  belonging  to  the  said  defen- 
dants, or  any  of  them,  which  now  lie,  or  are  placed  in  or  upon  the  said  river,  or 
the  bed  or  soil  thereof,  between  the  westernmost  of  the  said  messuages  and  pre- 
mises in  the  said  declaration  mentioned,  and  in  the  fourth  count  of  the  declaration 
described  as  being  in  the  possession  of  the  said  plaintiffs,  and  the  said  public  stairs, 
called  Garden  stairs;  or  within  sixty  feet,  measuring  from  each  of  the  said  mes- 
suages and  premises  in  the  said  declaration  mentioned  in  a  norlhernly  direction  ;  or 
along  or  across  the  said  river  or  the  bed  or  shore  thereof,  in  any  part  thereof  to  the 
west  of  the  westernmost  of  the  said  messuages  and  premises  of  the  said  plaintiffs, 
within  sixty  feet  of  the  southern  shore  of  the  said  river;  and  all  and  every  barge, 
plank,  dummy,  rafter,  timber,  chain,  cable,  iron,  rope,  or  other  material,  belonging 
to  the  defendants  or  any  of  them,  which  extends  further  out  into  the  stream  of  the 
said  river  than  the  said  barge  or  barges,  dummy  or  dummies,  now  used  by  the  said 
Company,  called  the  Greenwich  Pier  Company. 

And  with  respect  to  so  much  of  the  matters  referred  to  me  as  empowers  me  to 
order  and  determine,  what  I  shall  think  fit  to  be  done  by  either  of  the  said  parties 
for  the  regulation  of  the  water-way  to,  from,  and  in  front  of,  the  premises  of  the 
said  plaintiff  and  their  tenants: — 

I  do  hereby  further  order,  determine,  and  direct,  as  between  the  parties  in  this 
action,  that  from  and  after  the  removal  of  the  said  embankment  and  obstructions, 
which  I  have  hereinbefore,  and  in  my  said  other  award  directed  to  be  removed  in 
the  manner  and  at  the  times  so  by  me  directed  ;  the  said  plaintiffs  and  their  tenants 
shall  at  a!i  times  have  a  clear  water-way  (when  there  is  sufficient  water)  to,  from, 
and  in  front  of,  the  said  messuages  and  premises  in  the  said  declaration  mentioned, 
from  the  west  of  the  westernmost  of  their  said  messuages  and  premises  for  the  clear 
space  of  sixty  feet,  measuring  in  a  northernly  direction,  and  extending  from  the 
said  westernmost  messuage  all  the  way  eastward  to  Garden  Stairs;  and  another 
p,.-,,^,  clear  water-way  of  six  feet  wide  in  a  north-easternly  *direction  from  the 
L  J  easternmost  of  the  said  messuages  and  premises,  and  in  the  first  count  of 
their  declaration  described  as  being  in  the  possession  and  occupation  of  the  said 
II.  It.  C.  as  tenant  thereof  to  the  said  pi  am  tills ;  and  that  the  said  defendants  shall 
not,  iMir  shall  any  or  either  of  them,  at  any  time  after  such  removal  of  such  era- 
bankment  and  Buch  obstructions  as  aforesaid,  put,  or  place,  or  have,  or  use,  upon 
the  said  river,  or  upon  the  bed  or  shore  thereof,  any  barge,  plank,  dummy,  rafter, 

(n)  Sec  award  on  indictment,  Form  LXX. 
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timber,  chain,  cable,  iron,  ropn,  orother  material,  upon  any  part  of  the  water,  bed, 
or  shore  of  the  said  river  within  the  limits  hei  defined,  whereby  the  said 

water-ways  for  the  said  plaintiffs  and  their  tenants,  hereinbefore  specified,  or  either 
of  them,  may  be  in  any  way  obstructed;  and  that,  subject  to  the  said  water-waya 
so  reserved  and  provided  for  the  said  plaintiffs  and  their  tenants,  the  said  defendants 
shall  have  a  water-way  in  front  of  the  said  messuages  and  premises  of  the  said 
plaintiffs  in  the  said  declaration  mentioned  to  and  from  the  said  stairs,  called 
Garden  Stairs,  to  land  and  embark  passengers  there  from  and  into  steam-boats. 

And  with  respect  to  so  much  of  the  matters  referred  to  me,  as  empowers  me  to 
order  and  determine,  what  I  shall  think  fit  to  be  done  by  either  of  the  said  parties 
for  the  settlement  of  all  matters  in  this  action  ;  and  one  of  the  matters  in  difference 
between  the  parties  in  this  action  being  as  to  the  right  of  the  said  defendants  to 
land  and  embark  passengers  at  Greenwich  from  and  into  steam-boats  at  the  stairs, 
called  Garden  Stairs,  by  means  of  barges  or  dummies  placed  opposite  the  said  mes- 
suages and  premises  of  the  said  plaintiffs: — 

I  do  hereby  further  order  and  determine,  as  between  the  parties  in  this  action, 
that  so  long  as  the  said  stairs,  called  Garden  Stairs,  shall  continue  to  be  a  public 
landing  stairs,  "and  until  another  as  convenient  public  landing  stairs  as  Garden 
Stairs  shall  be  provided  for  the  public  using  steam-boats  on  the  river  Thames  to 
and  from  Greenwich, "(o)  the  said  defendants  shall  and  may  have  one  barge  or 
dummy  for  the  purpose  of  landing  and  embarking  passengers  from  and  into  steam- 
boats in  the  river  Thames  at  and  from  Garden  Stairs  aforesaid,  not  exceeding  the 
length  of  eighty-six  feet,  and  the  breadth  of  fifteen  feet  and  a  half,  near  to  Garden 
Stairs  aforesaid,  in  that  part  of  the  said  river  which  lies  opposite  to  the  messuages 
and  premises  of  the  said  plaintiffs  in  the  said  declaration  mentioned ;  so  as  the 
same  does  at  no  time  hereafter  approach  to  the  said  messuage  and  premises 
of  the  said  plaintiffs  nearer  than  sixty  feet  from  the  northern  boundary  of  the  said 
messuages  and  premises;  and  so  as  at  no  time  hereafter  the  said  barge  or  dummy 
shall  extend  further  out  from  the  south  shore  of  the  said  river  into  the  stream  of 
the  said  river,  than  the  barge  or  barges,  dummy  or  dummies,  now  used  by  the  said 
Company,  called  the  Greenwich  Pier  Company;  and  so  as  at  no  time  the  said 
barge  or  dummy  of  the  said  defendants  shall  be  allowed  to  ground;  *and  r*77q-] 
also  a  certain  other  barge  or  dummy,  commonly  called  a  monkey  barge,  "-  J 
(not  exceeding  the  width  of  eight  feet  and  ten  inches,)  on  that  part  of  the  bed, 
shore,  strand,  causeway,  or  water  of  the  said  river,  which  lies  in  a  line  northwards 
with  the  bottom  stair  or  step  of  the  said  stairs,  called  Garden  Stairs,  on  the  eastern- 
most side  of  the  said  bed,  shore,  strand,  causeway,  or  water;  and  also  such  and 
so  many  bridges,  brows,  and  stages  communicating  with  the  said  barges  or  dum- 
mies, and  that  part  of  Garden  Stairs  which  comprises  eight  feet  thereof  in  width  on  the 
easternmost  side  of  the  said  stairs  from  the  top  to  the  bottom  thereof;  so  as  the  said 
defendants  leave  between  the  said  barges  or  dummies,  a  clear  width  of  water-way, 
when  there  is  sufficient  water,  and  strand  and  causeway  when  there  is  not,  of  six 
feet  for  row  boats,  skills,  and  wherries  to  pass  from  the  north-east  to  and  from  the 
said  stairs,  called  Garden  Stairs,  and  to  and  from  the  said  messuages  and  premises 
of  the  said  plaintiff  in  the  said  declaration  mentioned;  and  so  as  the  said  defend- 
ants leave  sufficient  head  room  under  their  barges,  brows,  or  stages,  communi- 
cating between  one  barge  or  dummy  and  their  other  barge  or  dummy,  for  persons 
using  the  said  water-way  to  and  from  the  north-east,  to  pass  under  the  same  sit- 
ting in  their  boats,  skiffs,  or  wherries;  and  so  as  such  bridges,  brows,  or  stages, 
as  shall  communicate  with  or  extend  over  the  said  stairs,  called  Garden  Stairs, 
shall  not  exceed  eight  feet  in  width,  and  shall  be  carried  up,  and  put,  and  placed, 
and  continued  on  that  part  of  the  said  stairs,  called  Garden  Stairs,  which  com- 
prises eight  feet  in  width  on  the  easternmost  side  thereof;  and  so  as  at  all  times 
to  leave  the  westernmost  eight  feet  in  width  of  the  said  stairs,  and  of  the  strand 
and  causeway  at  the  foot  thereof,  for  watermen  and  others  having  occasion  to  land 
or  embark  passengers  at  or  from  Garden  Stairs,  into  and  from  row  boats,  skiffs, 
and  wherries,  for  their  free  use;  and  so  as  at  all  times  that  all  and  every  such 
barge,  dummy,  bridge,  brow,  or  stage,  which  shall  be  used  by  the  said  defendants, 
or  any  of  them,  for  any  of  the   purposes  aforesaid,  shall  have  good  and  substantial 

(o)  Whether  this  is  sufficiently  precise  as  to  time,  see  P.  2,  ch.  8,  s.  2,  d.  3,  p.  420. 
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railings,  with  proper  openings  therefrom  and  thereto,  to  prevent  accidents  to  per- 
sons using  the  same. 

And  I  do  hereby  further  order  and  direct,  that  the  6aid  defendants  using  their 
said  barges,  dummies,  bridges,  brows,  and  stages,  and  the  said  stairs,  called  Garden 
Stairs,  in  manner  and  for  the  purposes  hereinbefore  directed  shall  have,  use,  and 
enjoy  the  same,  free  from  all  acts  of  interruption  by  the  said  plaintiffs,  or  either  of 
theni,  or  any  person  or  persons  claiming  by,  from,  or  under  them  :  and  that  neither 
of  the  said  plaintiffs  shall  bring,  prosecute,  or  carry  on,  against  any  or  either  of  the 
said  defendants,  any  proceedings  at  law  or  equity  for  erecting,  placing,  or  using 
any  of  the  said  barges,  dummies,  bridges,  brows,  or  stages,  in  the  manner  herein- 
before by  me  directed  and  authorized,  or  using  the  said  water-way  hereinbefore 
provided  for  them,  or  the  said  stairs  in  the  manner  hereinbefore  provided. 
r*7«m  *And  f°r  the  purpose  of  showing  and  explaining  the  manner  and  direc- 
L  '  J  tion  in  which  I  intend  the  said  barges,  dummies,  monkey-barge,  bridges, 
brows,  and  stages,  to  be  erected,  placed,  and  used,  by  the  said  defendants,  I  annex 
a  plan  thereof  to  this  my  award,  and  intend  it  to  be  taken  as  a  part  thereof. 

In  witness  whereof  I  have  hereunto  set  my  hand,  this  seventh  day  of  October, 
1844. 

X.  Y. 


LXXIII. 


Award  of  compensation  by  umpire  for  lands  taken  under  the  Lands  Clauses  Consolidation 

Act. 

To  all  to  whom  these  presents  shall  come,  I,  A.  L.  B.,  of  [  ]  in  the 

county  of  Lancaster,  mine  agent,  send  greeting. 

Whereas  by  virtue  of  the  "North  Staffordshire  Railway  (Pottery  Line)  Act, 
1846,"  and  "The  North  Staffordshire  Railway  (Churnet  Valley  Line)  Act,  1846," 
and  of  certain  other  acts  of  parliament  incorporated  with  the  above  acts,  the  North 
Staffordshire  Railway  Company  were  authorized  to  take,  for  the  purposes  of  a  cer- 
tain railway  about  to  be  constructed  by  them,  the  piece  or  parcel  of  land  and  build- 
ings, part  of  a  coal-wharf  and  buildings;  which  part  is  hereinafter  particularly 
mentioned  in  the  schedule  signed  by  me  hereunder  written  and  described  on  the 
plan  signed  by  me  hereto  annexed,  and  coloured  red  on  the  said  plan. 

And  whereas,  on  or  about  the  6th  day  of  January  now  last  past  the  said  com- 
pany duly  gave  notice  in  writing  to  J.  H.,  S.  B.,  &.  J.  G.,  of  [  ],  in  the 
parish  of  [  ],  in  the  county  of  Stafford,  coal-masters  and  co-partners,  the 
tenants  or  lessees  of  the  said  land  and  buildings  so  described  in  the  said  schedule, 
and  coloured  red  in  the  said  plan  ;  that  they  required  and  intended  to  take  the  same 
for  the  purposes  of  the  said  railway;  and  that  they  were  willing  to  treat  for  the 
purchase  of  the  interest  of  the  said  J.  H.,  S.  B.,  &  J.  G.  therein,  and  as  to  the 
compensation  to  be  made  to  them  for  the  damage  that  might  be  sustained  by  them 
by  reason  of  the  execution  of  the  works  of  the  said  railway  ;  and  in  and  by  the  said 
notice  the  said  company  required  the  said  J.  H.,  S.  B.,  &  J.  G  ,  to  deliver  a  state- 
ment in  writing  of  the  particulars  of  their  estate  and  interest  in  the  said  land  and 
buildings,  and  of  the  claim  made  by  them  in  respect  thereof. 

And  whereas,  in  pursuance  of  the  said  last-mentioned  notice,  the  said  J.  II.,  S. 
B  ,  &  J.  G.,  on  or  about  the  26th  day  of  January  last,  by  a  statement  in  writing, 
informed  the  said  company,  that  they,  the  said  J.  II.,  S.  B.,  &  J.  G.,  were  lessees 
of  the  said  land  and  buildings  for  a.  term  of  twenty-one  years  from  the  24th  day  of 

June,  18:59,  under  a  lease  from  J.  A.,  Esq  ,  of  L ,  aforesaid;  and  that  they 

claimed  the  sum  of  £3,380  as  a  compensation  for  the  value  of  their  said  land  and 
r^Q-ii  buildings  so  *to  be  tuken  as  aforesaid,  and  for  the  damage  which  would  be 
L  J  sustained  by  them  by  reason  of  the  execution  of  the  said  works  of  the  said 
railway,  and  of  the  severing  of  such  land  and  buildings  from  their  other  lands  and 
buildings. 

And  whereas  the  said  Railway  Company  offered  to  pay  to  the  said  J.  II.,  S.  B., 
&.  J.  G.,  the  sum  of  X'6UU  as  and  for  the  compensation  lor  the  value  of  the  said 
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land  and  buildings,  and  for  such  damage  as  aforesaid,  and  have  not  offered  to  pay 
any  other  or  larger  sum  whatever  in  respect  of  the  same. 

And  whereas  the  said  J.  It  ,  S.  15 ,  &  J.  G.,  and  the  said  Railway  Company  did 
not  agree  as  to  the  anion  tit  of  compensation  to  be  paid  as  aforesaid,  but  a  dispute 
arose  between  them  as  to  the  same. 

And  whereas  the  said  J.  II.,  S.  J?.,  and  J.  G.,  by  a  notice  in  writing  under  their 
hands,  dated  on  or  about  the  18th  day  of  August  last,  and  deliverel  to  the  said 
company  before  the  said  company  had  issued  their  warrant  to  the  sheriff  to  sum- 
mon  a  jury  in  respect  of  the  said  laud  and  buildings,  signified  their  desire  to  the 
said  company  to  have  the  amount  of  compensation  settled  by  arbitration;  and  in  the 
said  notice  stated  the  interest  in  respect  of  which  they  claimed  compensation  and 
the  amount  of  compensation  claimed  by  them,  and  the  dispute  respecting  such 
amount  which  they  required  to  be  settled  by  arbitration. 

And  whereas  trie  said  J.  II.,  S.  15.,  and  J.  G.,  and  the  said  company,  did  not 
concur  in  the  appointment  of  a  single  arbitrator. 

And  whereas  by  the  notice  last  aforesaid  the  said  J.  II,  S.  B.,  and  J.  G.,  required 
the  said  company  to  nominate  and  appoint  an  arbitrator  on  their  part  to  whom  the 
said  dispute  respecting  the  said  compensation  should  be  referred. 

And  whereas  the  said  J.  H.,  S.  B.,  &,  J.  G.,  on  or  about  the  :30th  day  of  August 
last,  duly  nominated  and  appointed,  by  writing  under  their  hands,  J.  H.  B.,  of — , 
aforesaid,  auctioneer  and  surveyor,  to  be  an  arbitrator,  to  whom  the  question  of 
such  compensation  as  aforesaid  should  be  referred,  and  delivered  the  said  appoint- 
ment to  the  said  J.  H.  B. 

And  whereas,  pursuant  to  the  sa:d  notice;  the  said  company,  on  or  about  the 
13th  day  of  September  last,  duly  nominated  and  appointed,  in  writing  under  the 

hands  of  two  of  the  directors  of  the  said  company,  G.  AID.,  of  C ,  in  the  said 

county  of  Stafford,  surveyor,  to  be  an  arbitrator,  to  whom  the  question  of  such 
compensation  as  aforesaid  should  be  referred,  and  delivered  the  said  appointment  to 
the  said  G.   M'D. 

And  whereas  the  said  arbitrators,  before  they  entered  into  the  consideration  of 
any  of  the  matters  so  referred  to  them  as  aforesaid,  respectively  duly  made  and 
subscribed  in  the  presence  of  a  justice  duly  authorized  in  that  behalf,  the  declara- 
tion required  by  the  before-mentioned  acts. 

And  whereas  the  said  arbitrators,  before  they  entered  upon  the  matters  so  refer- 
red to  them,  did  on  the  18th  day  of  September  last,  in  pursuance  of  the  said  sta- 
tutes, by  writings  under  their  hands,  duly  nominate  and  *appoint  me,  the  r*~Q.-n 
before-mentioned  A.  L.  B  ,  to  be  the  umpire  in  the  matter  of  the  said  arbi-  '-  '  J 
tration. 

And  whereas  the  said  arbitrators  took  upon  themselves  the  burden  of  the  refer- 
ence, and  duly  heard  and  considered  the  allegations  and  proofs  of  the  said  J.  H., 
S.  B,  and  J.  G.,  and  of  tiie  said  company,  respectively,  concerning  the  amount  of 
the  said  compensation. 

And  whereas  the  said  arbitrators,  on  or  about  the  first  day  of  October  last,  and 
within  twenty-one  days  alter  the  appointment  of  the  last  of  the  said  arbitrators,  by 
writing  under  their  hands,  duly  appointed  an  extended  time  for  the  making  of  their 
award,  namely,  until  the  19th  day  of  November  inst. 

And  whereas  the  said  arbitrators  disagreed  and  differed  respecting  the  matters 
referred  to  them,  and  by  reason  of  such  differences  between  them  failed  to  make 
their  award  either  within  twenty-one  days  after  the  day  on  which  the  last  of  the  said 
arbitrators  was  appointed,  or  within  the  extended  time  for  making  their  award 
so  appointed  as  aforesaid;  whereby  the  matters  referred  to  the  said  arbitrators 
aforesaid  duly  came  before  me  as  umpire  for  determination. 

Now  know  ye  that  I,  the  said  A.  L.  B.,  having  taken  upon  myself  the  burthen 
of  the  reference;  and  having  before  entering  upon  or  taking  into  consideration 
any  of  the  matters  referred  to  me,  duly  made  and  subscribed,  in  the  presence  of  a 
justice  duly  authorized  in  that  behalf,  the  declaration  required  by  the  said  acts, 
which  said  declaration  is  hereunto  annexed  ;  and  having  been  attended  by  the 
parties  and  their  witnesses,  and  having  heard  and  considered  the  allegations  and 
proofs  of  the  re.-pective  parties,  and  having  viewed  the  said  land  and  buildings; 
and  having  also  in  making  this  my  award  regarded  not  only  the  value  of  the  inter- 
est of  the  said  J.  H.,  S.  B.,  and  J.  G.,  in  the  land  and  buildings  so  to  be  taken  by 
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the  said  company  as  aforesaid,  but  also  the  damage  to  be  sustained  by  the  said  J. 
H.,  S.  B.,  and  J.  G.  by  reason  of  the  severing  of  the  land  and  buildings  so  to  be 
taken  from  the  other  lands  of  the  said  J.  If.,  S.  B.s  and  J.  G.,  and  by  the  otherwise 
injuriously  affecting  such  other  lands  by  reason  of  the  exercise  by  the  said  com- 
pany of  the  powers  contained  in  the  said  acts: — do  make  this  my  award,  in  writ- 
ing, of  and  concerning  the  premises  in  the  manner  following;  that  is  to  say, 

I  do  award,  settle,  order,  and  determine,  that  there  is  due  from  the  said  Railway 
Company  unto  the  said  J.  H.,  S.  B.,  &  J.  G.,  the  sum  of  £2,805  as  and  for  the 
purchase-money  and  compensation  for  the  interest  of  the  said  J.  II.,  S.  B.,  &  J.  G., 
in  the  said  land  and  buildings  so  intended  to  be  taken  as  aforesaid;  and  for  all 
damages  to  be  sustained  by  the  said  J.  H.,  S.  B.,  &  J.  G.,  by  reason  of  the  severing 
of  the  said  land  and  buildings  from  the  other  lands  and  buildings  of  the  said  J.  II., 
S.  B.,  &  J.  G. ;  and  the  otherwise  injuriously  affecting  such  other  lands  and  pre- 
mises, by  the  exercise  by  the  said  Railway  Company  of  the  powers  contained  in  the 
said  acts. 

r*7fi^l  *And  whereas  the  said  sum  of  £2,805,  which  I  have  above  awarded  as 
■-  -1  such  compensation,  is  greater  than  the  sum  offered  by  the  said  railway  com- 
pany as  such  compensation,  whereby  the  costs  of  and  incident  to  this  arbitration 
are  to  be  borne  and  paid  by  the  said  railway  company;  I  further  award,  adjudge, 
and  settle  ihe  amount  of  the  costs  of  this  arbitration,  and  incident  thereto,  incurred 
by  the  said  J.  H.,  S.  B.,  &  J.  G.,  at  the  sum  of  £  [  ,]  and  the  amount  of 

the  costs  of  and  incident  to  the  award,  at  the  sum  of  £  [  .] 

As  witness  my  hand  this  twenty-fourth  day  of  November,  a.  d.  1847. 

A.  L.  B. 

Signed  and  published  on  the  day  and  year 
last  above-mentioned,  in  the  presence  of 
J.  F.'S. 

The  schedule  above  referred  to. 
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A.  L.  B. 

Signed  by  the  said  A.  L.  B.  on  the  day  and 
year  last  above-mentioned,  in  the  pre- 
sence of  J.  F.  S. 

[Let  the  plan  be  annexed,  signed,  and  attested.] 
I,  A.  L.  B.,  do  solemnly  and  sincerely  declare,  that  I  will  faithfully  and  honestly, 

and  to  the  best  of  my  skill  and  ability,  hear  and  determine  the  matters  referred 

to  me  under  the  provisions  of  the  act.     [Here  recite  the  name  of  the  special  act 

or  acts.] 

A.  L.  B. 

Made  and  subscribed  in  the  presence  of  [name  of 
the  justice] 
The  third  day  of  November,  a.  d.  1847. 
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*LXXIV.  [*784] 

Award  amended  on  reference  back. 

[Award  defective  for  a  mistake  in  the  Christian  name  of  one  of  the  parlies, 
and  for  deciding  a  cause  by  directing  a  verdict  to  be  entered  without  any  autho- 
rity so  to  direct.  This  may  be  indorsed  on  the  award.]  Whereas  by  a  rule  of 
the  Court  of  Common  Pleas,  made  the  [  ]  day  of  [  ]  last,  it  was 

ordered,  that  my  award  should  be  referred  back  to  me  to  reconsider  and  amend 
the  same  if  I  should  think  rit;  now  I  the  within-named  arbitrator  having'  reconsi- 
dered this  my  award  within  written,  do  hereby  declare  and  award,  that  the  same 
ought  to  be  amended  by  substituting  the  name  Joseph  Howett  for  the  name  James 
Howett  wherever  such  last-mentioned  name  occurs  in  the  said  award:  and  that 
the  said  award  ought  now  to  be  read,  as  if  the  name  Joseph  Howett  had  originally 
stood  therein,  instead  of  the  name  James  Howett,  in  every  instance  where  such 
last-mentioned  name  occurs;  the  name  James  Howett  having  been  therein  inserted 
by  mistake,  instead  of  the  name  Joseph  Howett,  and  Joseph  Howett  being  the 
person  thereby  meant  and  intended  by  me. 

And  whereas  with  respect  to  the  cause  in  which  the  said  Joseph  Howett  is  the 
defendant,  I  by  my  within  award  did  award,  order,  and  adjudge  in  the  words  fol- 
lowing: "that  a  verdict  shall  be  entered  for  the  defendant,  James  Howett,"  mean- 
ing the  said  Joseph  Howett: — now  I  award  and  direct,  that  the  following  amend- 
ment be  made,  that  is  to  say,  that  the  words  "that  a  verdict  shall  be  entered  for 
the  defendant,  James  Howett,"  shall  be  deemed  to  be  expunged  and  erased  from 
the  said  award,  and  that  the  award  be  read  as  if  they  had  never  been  inserted, 
and  that  the  tbllowing  words,  "that  the  defendant  therein  is  not  guilty  of  the 
grievances  laid  to  his  charge,  or  any  or  either  of  them,  or  of  any  part  thereof,"  be 
inserted  and  read  in  my  award  in  lieu  of  the  words  directed  to  be  deemed  erased 
and  expunged. (p) 


LXXV. 

Award  confirmed  by  arbitrator  on  reference. 

Whereas  by  a  certain  order  of  Nisi  Prius,  made  on  the  trial  of  a  cause  in  which 
A.  B.  was  the  plaintiff,  and  C.  D.  the  defendant,  it  was  ordered  among  other 
things  that  the  said  cause,  and  all  matters  in  difference  between  the  said  parties, 
should  be  referred  to  the  award  of  me,  X.  Y.  of  [  ,]  as  by  reference  to  the 

said  order  will  more  fully  appear. 

And  whereas  I  the  said  X.  Y.  did,  pursuant  to  the  said  order,  on  the  [ 
day  of  [  ,]  make  and  publish  my  award  in  writing  *of  and  concern-  r*~Q,--i 

ing  the  matters  referred  by  the  said  order  of  Nisi  Prius.  L  '      J 

And  whereas  by  a  rule  of  the  Court  of  Queen's  Bench,  made  the  [ 
day  off  ,]  a.  d.  f  ,]  it  was  ordered  that  it  should  be  referred  back 

to  me,  the  said  arbitrator,  to  reconsider  the  amount  of  the  damages  awarded  by 
me  to  the  plaintiff  in  the  said  cause,  and  that  the  costs  of  the  further  reference 
and  award  should  be  in  my  discretion. 

Now  I  the  said  X.  Y.  having  taken  upon  myself  the  burthen  of  this  further 
reference,  and  having  heard  and  duly  considered  the  allegations  and  proofs  further 
made  and  adduced  by  the  said  parties,  and  having,  in  pursuance  of  the  said  rule, 
reconsidered  the  amount  of  the  said  damages;  do  hereby  award  and  declare,  that 
I  see  no  reason  to  alter  the  amount  of  the  said  damages,  and  I  do  therefore  hereby 
confirm  my  former  award,  and  direct  it  to  stand  as  to  the  said  damages. 

And  I  further  award  and  order,  that  the  said  C.  D.  shall  pay  and  bear  the  costs 

(p)  See  P.  2,  ch.  4,  s.  1,  d.  16,  p.  198 ;  P.  3,  ch.  9,  s.  8,  p.  658,  as  to  referring  back. 
March,  1849.— 35 
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of  this  my  second  award,  and  also  pay  to  the  said  A.  B.  his  costs  of  and  incidental 
to  this  second  reference. 
In  witness  whereof,  &c. 


PLEADINGS. 

LXXVI. 

Declaration  in  assumpsit  on  an  award. 

In  the  Queen's  Bench. 

The  [  ]  day  of  [  ,]  a.  d.  [  .] 

[County]  }  A.  B.  by  E.  F.,  his  attorney,  complains  of  C.  D.,  who  has  been  sum- 
to  wit.  )  moned  to  answer  the  said  A.  B.  in  an  action  on  promises.  For  that 
whereas  before  the  making  of  the  promise  of  the  defendant  hereinafter  next  men- 
tioned, certain  differences  had  arisen,  and  were  then  depending  between  the  plain- 
tiff and  defendant ;  thereupon,  for  the  putting  an  end  to  the  said  differences,  the 
plaintiff  and  defendant  heretofore  to  wit,  on  the  [  ]  day  of  [  ,]  a.  d. 

,]  [date  of  submission,  or  thereabouts,]  and  before  the  commencement 
of  this  suit,  mutually  submitted  themselves  to  the  award  of  one  X.  Y.,  to  be  made 
between  them  of  and  concerning  the  said  differences  ;  and  in  consideration 
pj.,~Qfi1  ^thereof,  and  that  the  plaintiff,  at  the  request  of  the  defendant,  had  then 
*■  '  J  promised  the  defendant  to  perform  and  fulfil  the  award  of  the  said  X.  Y., 
to  be  so  made  between  the  plaintiff  and  defendant  of  and  concerning  the  said  dif- 
ferences, in  all  things  on  the  plaintiff's  part  to  be  performed  and  fulfilled ;  he,  the 
defendant,  then  promised  the  plaintiff  to  perform  and  fulfil  the  said  award  in  all 
things  therein  contained,  on  the  defendant's  part  to  be  performed  and  fulfilled. 
And  the  plaintiff,  in  fact  saith,  that  the  said  X.  Y.,  having  taken  upon  himself  the 
burthen  of  the  said  arbitration,  afterwards  to  wit,  on,  [date  of  award,  or  there- 
abouts,] and  before  the  commencement  of  this  suit,  made  his  certain  award  between 
the  plaintiff  and  defendant  of  and  concerning  the  said  differences;  and  did  thereby 
award  that  the  defendant  should  on  [  ,]  pay  to  the   plaintiff  the  sum  of 

£100,  in  full  satisfaction  and  discharge  of  the  said  matters  in  difference.  Of  which 
said  award  the  defendant,  afterwards  to  wit,  on  the  day  and  year  last  aforesaid  had 
notice.  And  although  he,  the  defendant,  afterwards,  and  before  the  commencement 
of  this  suit,  to  wit,  on  the  day  and  year  last  aforesaid,  was  requested  by  the  plain- 
tiff to  pay  him  the  said  sum  of  £100,  according  to  the  tenor  and  effect  of  the  said 
award  and  his  said  promise  ;  yet  the  defendant  not  regarding  his  said  promise  did 
not,  nor  would,  on  the  day  and  year  last  aforesaid,  or  when  he  was  so  requested  as 
aforesaid,  or  at  any  time  afterwards,  pay  the  said  sum  of  £100,  or  any  part  there- 
of, to  the  plaintiff,  but  hath  hitherto  wholly  neglected  and  refused,  and  still  neglects 
and  refuses  so  to  do.     To  the  plaintiff's  damage  of  £  [  ,]  and  thereupon 

he  brings  his  suit.(a) 


LXXVIL 

Indebitatus  count  on  an  award  in  assumpsit. 

In  the  Queen's  Bench. 

The  [  ]  day  of  [  ,]  a.  d.  [  .] 

[County]  )      A.  B.  by  E.  F.,  his  attorney,  complains  of  C.  D.,  who  has  been  sum- 
to  wit.    )>  moned  to  answer  the  said  A.  B.  in  an  action  on  promises.     For  that 

(a)  See  P.  3,  eh.  3,  s.  1,  d.  2,  p.  481,  as  to  assumpsit  on  an  award.    P.  3,  ch.  3,  s.  2,  d. 
1,  p.  41)1,  as  to  pleading  un  awurd. 
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whereas  the  defendant,  on  the  [  ]  day  of  [  ,]  a.  d.  [  ,] 

was  indebted  to  the   plaintiff  in  L  [  ,]  upon  and  by  virtue  of  a  certain 

award  made  by  X.  Y.,  upon  and  by  virtue  of  a  certain  submission  made  by  the 
plaintiff  and  defendant  to  the  award,  order,  and  determination  of  the  said  X.  Y., 
of  and  qoncerning  the  matters  in  difference  then  depending  between  the  plaintiff 
and  defendant,  and  upon  and  by  virtue  of  which  reference  the  said  X.  Y.  had 
awarded  that  the  defendant  should  pay  a  certain  sum  of  money,  to  wit,  the  said 
last-mentioned  sum  of  money  to  the  said  plaintiff. 

*And  thereupon  the  defendant  afterwards,  to  wit,  on  the  day  and  year  r*yg7j 
aforesaid,  in  consideration  of  the  premises,  then  promised  to  pay  the  said 
last-mentioned  sum  to   the    plaintiff  on    request     Vet  he   hath  disregarded  his 
promise,  and  has  not  paid  to  the  plaintiff  the  said  sum,  or  any  part  thereof.     'Io 
the  plaintiff's  damage  of  £  [  ,]  and  therefore  he  brings  his  suit. 


LXXVIII. 

Declaration  in  assumpsit  against  executors  of  party  dying  pending  the  reference. 

In  the  Court  of  Common  Pleas. 

The  [  ]dayof[  ,]  a.  d.  [  .] 

Kent  \  M.  D.  by  O.  P.,  her  attorney,  complains  of  E.  B.  and  J.  C,  executors 
to  wit.  £  of  the  last  will  and  testament  of  J.  B.deceased,  who  have  been  summoned 
to  answer  the  said  M.  D.  in  an  action  on  promises.  For  that  whereas  before  the 
making  of  the  promise  and  undertaking  of  the  defendants,  hereinafter  mentioned, 
certain  differences  had  arisen,  and  a  certain  suit  was  then  depending  in  the  High 
Court  of  Chancery,  in  which  the  said  plaintiff,  M.  D.,  was  plaintiff,  and  P.  H., 
J.  B.  since  deceased,  and  J.  11.,  were  defendants  :  and  thereupon  afterwards,  and 
before  the  commencement  of  this  suit,  on  the  14th  day  of  June,  a.  d.  1823,  by  an 
order  of  Sir  John  Leach,  Vice-Chancellor,  it  was  amongst  other  things  ordered, 
with  the  consent  of  the  attorneys  of  the  parties  in  the  said  suit,  that  the  several 
matters  in  question  in  the  suit,  and  all  disputes  and  differences  then  subsisting 
between  the  said  plaintiff,  M.  D.,  and  P.  H.,  and  J.  B.,  since  deceased,  should  be 
referred  to  the  award,  arbitrament,  final  end,  and  determination  of  M.  C.  ;  who 
was  to  be  at  liberty  to  make  one  or  more  award  or  awards  of  and  concerning  the 
matters  thereby  referred  to  him,  as  he  should  think  fit ;  so  as  such  award  or  awards 
should  be  made  in  writing  under  the  hand  and  seal  of  the  said  M.  C,  ready  to  be 
delivered  to  the  said  parties,  or  to  such  of  them  as  should  require  the  same;  on 
or  before  the  23rd  day  of  June  then  next,  or  on  or  before  any  such  ulterior  day  or 
days  as  the  said  M.  C.  should  from  time  to  time  appoint  in  writing,  by  indorsement 
upon  the  said  order;  and  in  case  either  of  the  said  parties  should  happen  to  die 
before  the  making  the  final  award  under  the  said  reference,  the  reference  was  not 
to  abate,  but  the  executors  and  administrators  of  the  parties  so  dying  were  to  be 
considered  and  taken  as  parties  to  the  order,  in  like  manner  as  their  testator  or 
intestate.  And  the  plaintiff  further  says,  that  before  the  making  of  the  award 
hereinafter  mentioned,  to  wit,  on  the  28th  day  of  June,  a.  d.  1824,  the  said  J.  B. 
died.  And  the  plaintiff  further  says,  that  the  said  arbitrator,  before  the  said  23d 
day  of  June,  to  wit,  on  the  20th  day  of  June,  a.  d.  1823,  by  indorsement  in  writing 
on  the  said  order,  enlarged  the  time  for  making  his  award  until  the  last,  day  of 
Trinity  Term,  a.  d.  1825,  and  that  the  *said  arbitrator,  during  the  said  p^ao-i 
enlarged  time  for  making  his  award,  to  wit,  on  the  7th  day  of  July,  a.  d.  l  J 
1824,  made  his  award  in  writing,  under  his  hand  and  seal,  between  the  parties 
aforesaid,  of  and  concerning  the  said  matters  referred  ;  and  did  thereby  (among 
other  things)  award,  that  the  defendants,  as  executors  of  the  said  J.  B.  deceased, 
should  out  of  the  assets  of  the  said  J.  B.,  on  the  27th  day  of  July  then  next, 
between  the  hours  of  eleven  and  twelve  in  the  forenoon,  at  the  chambers  of  Mr. 
B.  B.  of  Furnival's  Inn,  in  the  county  of  Middlesex,  pay  to  the  plaintiff  the  sum  of 
=£225;  of  which  award  the  defendants,  executors  as  aforesaid,  afterwards  to  wit, 
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on  the  7th  clay  of  July,  in  the  year  last  aforesaid,  had  notice;  by  reason  of  which 
said  promises  the  defendants,  as  executors  as  aforesaid,  became  liable  to  pay  to  the 
plaintiff  the  said  sum  of  £"225,  according-  to  the  tenor  of  the  said  award  ;  and  being 
so  liable,  they  the  defendants,  as  executors  as  aforesaid,  afterwards,  and  before  the 
commencement  of  this  suit,   to  wit,  on   the  [  ]  day  of  [  ,]  a.  d. 

,]  in  consideration  thereof,  undertook  and  faithfully  promised  the  plain- 
tiff to  pay  to  her  the  said  sum  of  £225,  at  the  time  and  in  manner  as  in  the  award 
was  directed. 

And  the  plaintiff  further  says,  that  though  the  defendants,  executors  as  afore- 
said, to  wit,  on  the  said  27th  day  of  July,  which  day  had  elapsed  before  the  com- 
mencement of  this  suit,  were  requested  to  pay  the  said  sum  of  £225  to  the  plain- 
tiff, according  to  the  tenor  and  effect  of  the  said  award  ;  yet  the  defendants,  execu- 
tors as  aforesaid,  not  regarding  their  promises  and  undertaking,  did  not,  nor 
would,  when  so  requested,  nor  at  any  time  before  or  since,  pay  the  said  sum  of 
£225,  or  any  part  thereof,  to  the  plaintiff,  hut  have  wholly  neglected  and  refused 
so  to  do.     To  the  plaintiff's  damage  of  £  [  ,]  and  thereupon  she  brings 

her  suit. 


LXXIX. 


Declaration  in  assumpsit  by  arbitrators  for  their  costs  of  the  award. 

In  the  Queen's  Bench. 

The  [  ]dayof[  ,]  A.  D.  [  .] 

Middlesex  }  A.  B.,  C.  D.,  and  E.  F.,  by  O.  P.  their  attorney,  complain  of  G.  H., 
to  wit.  £  and  I.  K.,  who  have  been  summoned  to  answer  the  said  A.  B.,  C.  D., 
and  E.  F.,  in  an  action  on  promises.  For  that  whereas  before  the  making  of  the 
promise  hereinafter  mentioned,  a  cause  was  depending  in  the  Court  of  Common 
Pleas,  wherein  the  now  defendants  were  plaintiffs,  and  L.  M.  was  defendant. 
And  whereas  before  the  making  of  the  promise  hereinafter  mentioned,  to  wit,  on 
the  [  ]  day  of  [  ,]  a.  d.  [  ,]  by  a  certain  order  then  made 

by  Sir  Thomas  Coltman,  Knight,  then  being  one  of  the  justices  of  our  Lady  the 
r*~pQ-|  Queen,  of  her  Court  of  Common  Pleas,  the  said  fcir  Thomas  Coltman  *did, 
■-  -■  with  the  consent  of  the  now  defendants,  and  the  said  L.  M.,  order  that  all 
matters  in  difference  between  the  now  defendants,  and  the  said  L.  M.,  should  be 
referred  to  the  award,  order,  final  end,  and  determination  of  the  said  plaintiffs, 
A.  B.,  and  C.  E).,  and  of  such  third  person  as  they  should  by  writing  under  their 
hands  appoint  in  that  behalf,  or  of  any  two  of  them;  so  as  they,  or  any  two  of 
them,  should  make  and  publish  their  award  in  writing,  &c.  [Here  recite  the 
rest  of  the  order  of  reference,  but  in  the  past  te?ise.]  And  whereas  after- 
wards, and  before  the  making  of  the  promise  hereinafter  mentioned,  by  a  memo- 
randum in  writing,  dated  the  [  ]  day  of  [  ,]  a.  d.  [  .] 
under  the  hand  of  the  plaintiffs,  A.  B.,  and  C.  D.,  and  made  before  the  plain- 
tiffs A.  B.,  and  C.  D.,  entered  on  the  said  matters  in  difference,  the  plaintiffs, 
A.  B.,  and  C.  D.,  did  duly  nominate  the  plaintiff,  E.  F.,  to  be  the  third  arbitrator 
to  whom,  together  with  them  the  piaintirfs,  A.  B.,  and  C.  D.,  the  matters  should  be 
referred,  according  to  the  tenor  of  the  said  order;  of  all  which  premises  the 
defendants  then  had  notice;  thereupon  the  defendants  afterwards,  and  before  the 
commencement  of  this  suit,  to  wit,  on  the  [  ]  day  of  [  ,]  a.  d. 
,]  in  consideration  that  the  plaintiffs,  at  the  request  of  the  defend- 
ants, would  take  upon  themselves  the  burthen  of  the  reference,  undertook  and 
promised  the  plaintiffs  to  pay  them  their  fair  and  reasonable  costs  of  the  said 
award,  in  such  manner,  and  at  such  limes,  as  the  plaintiffs,  as  such  arbitrators, 
should  by  thejr  said  award  in  writing  direct  and  appoint.  And  the  plaintiffs,  in 
fact,  say,  that  they  the  said  plaintiffs,  confiding  in  the  said  promise  of  the  defend- 
ants, did  then  accept  and  take  upon  themselves  the  burthen  of  the  reference,  and 
di  afterwards,  to  wit,  on  the  [  ]  day  of  |  ,]  a.  d.  [  ,]  and 
on  divers  other  days  and  times,  proceed  in  and  with  the  said  reference,  and  hear, 
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examine,  and  consider  the  allegations  and  proofs  made  and  adduced  by  the  said 
parties  thereto;  and  did  afterwards,  and  before  the  commencement  of  this  suit,  to 
wit,  on  the  [  ]  day  of  [  ,]  a.  d.  [  ,]  duly  make  and  pub- 

lish their  award  in  writing  under  their  hands,  of  and  concerning'  the  matters  in 
difference  so  referred  to  them,  ready  to  he  delivered  to  the  said  parties  in  dif- 
ference ;  and  did  thereby,  among  other  tilings,  award,  order,  and  direct,  that  the 
costs  of  the  said  award  of  the  plaintiffs,  amounting  to  £191.  19s,  should  be  in  the 
first  place  paid  to  the  plaintiffs  by  the  now  defendants  immediately  after  the  exe- 
cution of  the  said  award;  but  that  the  sum  of  £95.  19s.  6d.,  being  one  moiety,  or 
equal  half  part  thereof,  should  be  repaid  by  the  said  L.  Rl.  to  the  now  defendants, 
at  the  expiration  of  twelve  months  from  the  date  of  the  said  order:  whereof  the 
defendants  afterwards,  to  wit,  on  the  [  ]  day  of  [  ,]  A.  d.  [  ,] 

had  notice.  Yet  the  defendants  not  regarding  their  said  promise,  did  not,  nor 
would,  pay  to  the  plaintiffs  the  said  sum  of  £191.  19s.,  or  any  part  thereof, 
although  the  said  sum  is  the  *fair  and  reasonable  costs  of  the  plaintiffs  of  prom 
the  said  award  ;  and  although  a  reasonable  time  for  the  payment  thereof  L  J 
has  elapsed  before  the  commencement  of  this  suit;  but  have  wholly  neglected  and 
refused,  and  hitherto  wholly  neglect  and  refuse,  so  to  do.  To  the  damage  of  the 
plaintiffs  of  £  [  ,]  and  therefore  they  bring  their  suit.(i) 


LXXX. 

Plea  of  an  award  in  assumpsit  in  bar  of  an  action. 

And  for  a  further  plea  in  this  behalf  the  defendant  says,  that  after  the  making  of 
the  promises  in  the  said  declaration  mentioned,  and  before  the  commencement  of 
this  suit,  to  wit,  on  the  [  ]  day  of  [  ,]  a.  d.  [  ,]  the  plain- 

tiff and  defendant  mutually  submitted  themselves  to  refer,  and  did  then  refer  all 
matters  in  difference  between  them  to  the  award  of  X.  Y.,  so  as  the  said  award 
should  be  made  in  writing.  And  the  defendant  further  says,  that  afterwards,  and 
before  the  commencement  of  this  suit,  to  wit,  on  the  day  and  year  last  aforesaid, 
in  consideration  that  the  defendant  had  then  promised  the  plaintiff  to  perform  and 
fulfil  the  said  award,  in  all  things  on  the  part  of  the  defendant  to  be  performed 
and  fulfilled,  the  plaintiff  then  promised  the  defendant  to  perform  and  fulfil  the 
said  award  in  all  things  on  his  the  plaintiff's  part  to  be  performed  and  fulfilled. 
And  the  defendant  further  says,  that  afterwards,  and  before  the  commencement  of 
this  suit,  to  wit,  on  the  [  ]  day  of  [  ]  a.  d.  [  ,]  the  said 

X.  Y.  having  taken  upon  himself  the  burthen  of  the  said  reference,  made  his  award 
in  writing  of  and  concerning  the  premises  so  referred  to  him  as  aforesaid,  and 
thereby  directed  the  defendant   to  pay  to  the  plaintiff  £  [  ,]  in  full  satis- 

faction and  discharge  of  all  the  said  matters  in  difference  so  referred  as  aforesaid,  as 
by  the  said  award,  reference  being  thereunto  had,  will  more  fully  appear.  And 
this  the  defendant  is  ready  to  verily. (c) 


LXXXI. 

Declaration  in  debt  on  an  award  on  a  submission  by  bond. 

In  the  Queen's  Bench. 

The  [  ]  clay  of  [  ]  A.  n.  [  ] 

Kent,   )      A.  B.,  by  E.  F.  his  attorney,  complains  of  C.  D.,  who  has  been  sum- 
to  wit.  \  moned  to  answer  the  said  A.  B.  in  an  action  of  debt.     And  the  plaintiff 

(A)  See  P.  2,  ch.  9,  s,  1,  p.  434,  as  to  the  right  of  the  arbitrator  to  sue. 
(c)  See  P.  3,  ch.  3,  s.  3,  p.  502,  as  to  the  effect  of  an  award  as  a  plea. 
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demands  of  the  defendant  the  sum  of  £  [  ,]  which  the  defendant  owes  to 

r*7on  an^  unJustLv  detains  from  him.  For  that  *whereas  certain  differences  hav- 
<-  -•  ing  arisen  between  the  plaintiff  and  the  defendant,  thereupon  afterwards, 
to  wit,  on  the  [  ]  day  of  [  ,]  a.  d.  [  ,]  the  plaintiff,  by  a 

certain  bond  of  arbitration,  became  and  was  bound  to  the  defendant  in  a  certain 
penal  sum  in  the  said  bond  mentioned  ;  and  on  the  day  and  year  last  aforesaid, 
the  defendant,  by  a  certain  bond  of  arbitration,  became  and  was  bound  to  the  plain- 
tiff in  a  certain  penal  sum  in  the  said  last-named  bond  mentioned;  which  bonds 
were  respectively  conditioned,  in  all  things  well  and  truly  to  abide  by,  stand  to, 
observe,  perform,  fulfil,  and  keep  the  award  of  X.  Y.,  an  arbitrator  elected  and 
appointed  by  the  plaintiff  and  defendant  to  arbitrate,  award,  and  finally  determine 
touching  all  matters  in  difference  between  them;  so  as  the  said  arbitrator  should 
make  his  award  in  writing,  signed  by  him,  ready  to  be  delivered  to  the  parties,  or 
if  they,  or  either  of  them,  should  be  dead  before  the  making  of  the  award,  to  their 
respective  personal  representatives  who  should  require  the  same,  on  or  before  the 
]  day  of  [  ]  next.     And  the  plaintiff  further  says,  that  the  said 

X.  Y.  having  taken  upon  himself  the  burthen  of  the  reference,  did  afterwards,  and 
within  the  time  in  that  behalf  limited,  and  before  the  commencement  of  this  suit, 
to  wit,  on  the  [  ]  day  of  [  ,]  a.  d.  [  ,]  make  his  award  in 

writing,  signed  by  him,  of  and  concerning  the  matters  referred,  ready  to  be  deliv- 
ered to  the  said  parties  ;  and  did  thereby,  among  other  things,  award  and  order 
the  defendant  to  pay  to  the  plaintiff*  the  sum  of  £  [  ;]  of  all  which  pre- 

mises the  defendant  had  notice,  to  wit,  on  the  day  and  year  last  aforesaid.  Yet  the 
defendant,  though  often  requested,  has  not  paid  to  the  plaintiff  the  said  sum  of 
£  [  ,]  in  the  said  award  mentioned,  or  any  part  thereof,  but  has  hitherto 

wholly  neglected  and  refused,  and  still  neglects  and  refuses  so  to  do.  Where- 
by an  action  has  accrued  to  the  plaintiff"  to  demand,  and  have  of  and  from  the 
defendant  the  said  sum  of  £  [  ,]  parcel  of  the  said  sum  above  de- 

manded.(c?) 


LXXXII. 

Declaration  in  debt  on  an  award  by  assignee  of  insolvent. 

[Commence  in  the  ordinary  manner  in  actions  by  assignees.] 

For  that  whereas  heretofore  to  wit,  and  before  the  making  of  the  order  of  refer- 
ence hereinafter  mentioned,  an  action  on  promises  by  the  now  plaintiff,  as  such 
assignee,  had  been  brought  to  recover  the  sum  of  £1,000  due  to  the  said  insolvent, 
Jonas  Ingram,  for  goods  sold  and  delivered  by  him  to  the  defendant,  and  for  money 
r*~Q9T  due  on  account  stated  :  to  which  action  *the  defendant  pleaded  non  assump- 
"■  '  -"sit;  that  the  plaintiff  was  not  assignee ;  payment  to  the  insolvent  before 
action  brought;  payment  to  the  assignee  before  action  brought;  and  a  set-off  for 
work  and  labour  :  and  the  plaintiff  traversed  the  plea  of  payment  and  set-off;  and 
issue  was  joined  on  all  the  pleas.  Thereupon,  afterwards,  the  cause  being  about 
to  be  tried  at  the  assizes ;  by  a  certain  order,  in  writing,  of  Sir  Thomas  Coltman, 
Knight,  one  of  the  judges  of  her  Majesty's  Court  of  Common  Pleas,  and  the  then 
Judge  of  Assize,  made,  to  wit,  on  the  [  ]  day  off  ],  a.  d.  f  ], 

it  was  (among  other  things)  ordered,  by  the  consent  of  the  parties  to  the  action, 
that  the  record  should  be  withdrawn,  and  that  all  matters  in  difference  in  the 
action  and  between  the  parties  should  be  referred  to  arbitration  ;  so  that  the  arbi- 
trator should  make  his  award  in  writing,  of  and  concerning  the  matters  referred, 
ready  to  be  delivered  to  the  parties,  or  either  of  them,  on  or  before  the  1st  day  of 
November  then  next  ensuing,  or  within  such  time  or  limes  as  he  should  on  the 
said  Order  indorse;  and  also,  that  the  parties  should  in  all  things  abide  by,  perform, 
and  keep  the  award  of  the  said  arbitrator;  that  the  costs  of  the  said  action  should 

{<))  Bee  P.  3,  oh.  3,  B.  1 ,  d.  3,  p.  48G,  as  to  debt  on  an  award.     T.  3,  ch.  3,  s.  2,  p.  491, 

a.s  to  pleading  an  award, 
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abide  the  event  of  the  award,  and  that  the  costs  of  the  reference  and  award  should 
be  in  the  discretion  of  the  arbitrator;  and  also  that  the  order  of  reference  should 
be  made  a  rule  of  court.  And  the  plaintiff  further  says,  that  in  the  said  order  of 
reference  the  Christian  name  of  the  said  insolvent  was,  by  mistake,  written  Joseph 
instead  of  Jonas.  And  the  plaintiff  further  says,  that  after  the  making  of  the  said 
order  of  reference,  and  before  the  said  last-mentioned  first  day  of  November,  to 
wit,  on  the  26th  clay  of  October,  a.  D.  184  1,  the  said  arbitrator  took  upon  himself 
the  burthen  of  the  reference,  and  by  indorsement  on  the  order  of  reference,  then 
duly  enlarged  the  time  for  making  his  award  until  the  1st  day  of  Michaelmas 
Term,  a.  d.  1845;  before  which  day,  to  wit,  on  the  first  day  of  November,  a.  d. 
1844,  the  said  judge  made  a  further  order,  in  writing,  that  the  said  order  of  refer- 
ence be  amended  by  altering  the  name  of  Joseph  therein  mentioned  to  that  of 
Jonas,  and  that  the  arbitrator  should  proceed  to  make  his  award ;  which  amend- 
ment was  made  accordingly.  Of  all  which  premises  the  plaintiff  and  the  defendant 
then  had  due  notice.  And  the  plaintiff  further  says,  that  afterwards,  and  before 
the  said  enlarged  time  for  making  the  said  award  had  elapsed,  and  before  the  com- 
mencement of  this  suit,  to  wit,  on  the  22nd  day  of  January,  a.  d.  184"),  the  said 
arbitrator  did  make  and  publish  his  award  in  writing,  of  and  concerning  the 
matters  referred,  and  did  thereby  find  and  award  all  the  issues  joined  in  the  said 
cause  for  the  plaintiff,  except  so  much  of  the  issue  joined  on  the  said  first  plea  as  re- 
lated to  the  last  count  of  the  declaration,  which  the  arbitrator  thereby  found  for  the 
defendant:  that  the  plaintiff,  as  such  assignee,  was  entitled  to  recover  from  the 
defendant  on  the  first  count  the  sum  of  £372  3s. ;  and  the  said  arbitrator  assessed 
the  damages  of  the  plaintiff  on  the  first  count  at  £372  3s.,  which  sum  the  arbi- 
trator then  ordered,  ^awarded,  and  directed  the  defendant  to  pay  to  the  r*~q<ji 
plaintiff,  or  his  attorney  or  agent.  And  the  said  arbitrator  thereby  further  L  J 
declared  that  the  defendant  never  made  any  payment  to  the  plaintiff  for,  or  in 
respect  of,  the  causes  of  action  in  the  first  count  mentioned,  or  any  part  thereof. 
And  the  arbitrator  thereby  awarded  and  declared,  that  in  finding  the  said  sum  of 
£372  3s.  to  be  due  to  the  plaintiff,  and  assessing  the  said  damages  as  aforesaid,  he 
had  allowed  to  the  defendant,  and  given  credit  to  him  for  all  and  singular  the  sum 
and  sums,  which  were  ever  paid  by  the  defendant  to  the  said  Jonas  Ingram,  before 
he  became  such  insolvent  debtor  as  in  the  declaration  mentioned,  for  or  in  respect 
of  the  causes  of  action  in  the  said  first  count  mentioned,  or  any  part  thereof.  And 
the  said  arbitrator  further  awarded,  that  no  further  proceedings  should  be  had  save 
the  taxation  of  the  costs  of  the  award  :  and  touching  and  concerning  the  matters 
in  dispute  between  the  said  parties  out  of  the  said  cause,  that  neither  of  the  parties 
at  the  time  of  making  the  order  had  any  claim  or  demand  against  the  other.  And 
the  said  arbitrator  also  awarded  the  defendant  to  pay  the  costs  of  the  reference 
and  award;  of  which  award  the  defendant  afterwards,  and  before  the  commence- 
ment of  this  suit,  to  wit,  on  the  day  and  year  last  aforesaid,  had  notice.  And  the 
plaintiff  further  says,  that  after  the  making  of  the  said  award,  and  before  the  com- 
mencement of  the  present  suit,  to  wit,  on  the  [  ]  day  of  [  ],  a.  d. 
],  the  said  orders  of  the  said  judge  were  made  a  rule  of  her  Majesty's 
Court  of  Exchequer;  and  that  afterwards,  and  before  the  commencement  of  this 
suit,  to  wit,  on  the  18th  day  of  February,  a.  d.  1645,  the  costs  of  the  plaintiff  were 
taxed  at  £280  15s.  ;  of  which  the  defendant  then  had  notice ;  and  was  afterwards, 
to  wit,  on  the  day  and  year  last  aforesaid,  requested  by  the  plaintiff  to  pay  the 
respective  sums  of  £372  3s.  and  £280  15s.,  pursuant  to  the  said  award.  And  the 
plaintiff  further  says,  that  although  a  reasonable  time  for  the  payment  thereof  had 
elapsed  before  the  commencement  of  this  suit,  the  defendant  did  not,  nor  would, 
pay  the  same  or  any  part  thereof,  but  has  hitherto  neglected  and  refused,  and  still 
neglects  and  refuses,  so  to  do. 


LXXXIII. 

Declaration  in  debt  on  the  arbitration  bond. 

[The  declaration  may  be  on  a  common  money  bond  without  condition,  or  it  may 
recite  the  condition  in  the  usual  manner,  and  then  allege  the  making  of  the  award 
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and  the  breaches,  as  in  the  form  given  in  the  replication  to  a  plea  of  no  award. 
See  Form  LXXXV.](e) 


[«794]  *LXXXIV. 

Plea  of  no  award  in  debt  on  the  arbitration  bond. 

[  When  the  declaration  does  not  set  forth  the  condition.] 

In  the  Queen's  Bench. 

The  [  ]dayof[  ],  a.  d.  [  ]. 

D.      ^      The  defendant  by  O.  P.,  his  attorney,  craves  oyer  of  the  said  writing 
ats.     V obligatory  in  the  said  declaration  mentioned,  and  it  is  read  to  him;  and 

B.  )  he  also  craves  oyer  of  the  condition  of  the  said  writing  obligatory,  and  it 
is  read  to  him  in  these  words  [here  set  forth  the  whole  condition  verbatim] ;  which 
being  heard  and  read,  the  defendant  says,  that  the  said  X.  Y.,  the  arbitrator  named 
in  the  said  condition,  did  not,  on  or  before  the  said  [  ]  day  of  [  ], 

a.  d.  [  ],  in  the  said  condition  mentioned,  make  any  award,  in  writing 

under  his  hand,  of  and  concerning  the  premises  in  the  said  condition  mentioned 
and  so  referred  as  aforesaid,  ready  to  be  delivered  to  the  said  parties  in  difference, 
or  to  such  of  them  as  should  require  the  same  [as  the  case  may  be  ;  for  the  plea 
should  traverse  the  mode  of  making  the  aicard  prescribed  by  the  condition.]  And 
this  the  defendant  is  ready  to  verify.(/) 


LXXXV. 

Replication  in  debt  on  the  arbitration  bond  to  a  plea  of  no  award,  setting  forth  the  award 

and  breaches. 

In  the  Queen's  Bench. 

The  [  ]  clay  of  [  ],  a.  d.  [  ]. 

A.  B.  i  And  the  plaintiff  as  to  the  plea  of  the  defendant  by  him  [firstly]  above 
v.  \  pleaded  says,  that  the  said  X.  Y.,  the  arbitrator  in  the  said  condition  of  the 
C.  D.  \  said  writing  obligatory  mentioned,  within  the  time  limited  and  appointed 
by  the  said  condition  for  the  making  his  award,  and  before  the  commencement  of 
this  suit,  that  is  to  say,  on  the  [  ]  day  of  [  ],  a.  d.  [  ],  did 

duly  make  his  award,  in  writing  under  his  hand,  of  and  concerning  the  premises 
in  the  said  condition  mentioned,  and  thereby  referred  to  him  as  aforesaid,  ready  to 
be  delivered  to  the  said  parties  in  difference,  or  to  such  of  them  as  should  require 
the  same;  by  which  said  award  the  said  arbitrator  did  then  award  [here  set  out 
the  whole  of  the  awarding  purl  of  the  award  in  the  past  tense];  of  which  said 
award  the  defendant  afterwards,  to  wit,  on  the  [  ]  day  of  [  ], 

A.  D.  [  ],  had  notice.     And  the  plaintiff  further  says,  that  the  defendant 

has  not  [here  stale  the  breach  of  the  award;  if  the  award  be  for  payment  of 
money  it  may  be  as  follows :  "  though  often  requested,  paid  to  the  plaintiff  the  said 
r*7C)H  surr>  °f'<£  [  ]  >n  lne  8aid  award  mentioned,  or  any  part  thereof,  *but 

L  J  has  hitherto  wholly  neglected  and  refused,  and  still  neglects  and  refuses,  so 
to  do."]  [If  there  has  been  no  other  breach,  add]  And  for  assigning  a  further 
breach  of  the  said  award  and  of  the  said  condition  of  the  said  writing  obligatory, 
the  plaintiff  further  says  that  [here  slate  the  further  breach,  following  as  near  as 
may  be  the  words  of  the  award.  | 

And  this  the  plaintiff  is  ready  to  verify.^) 

(e)  See  P.  3,  ch.  3,  s.  1,  d.  4,  p.  487 ;  P.  3,  ch.  3,  s.  2,  d.  2,  p.  498,  as  to  debt  on  the 
arbitration  bond. 

(/;  Bee  P.  3,  ch.  3,  s.  4,  d.  2,  p.  /iOG,  as  to  pleading  no  awnrd. 

(«)  Sec  P.  3,  ch.  3,  a.  2,  d.  2,  p.  498,  as  to  pleadings  in  debt  on  the  arbitration  bond. 
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LXXXVI. 

Rejoinder  no  such  award  lo  replication  setting  forth  award. 

And  the  defendant,  as  to  the  replication  of  the  plaintiff  to  the  said  [first]  plea 
of  the  defendant,  says,  that  the  said  X.  Y.  did  not  make  any  such  award  of  or 
concerning  the  said  premises  in  manner  and  form  as  the  plaintiff  has  above,  in  his 
said  replication,  alleged  ;  and  of  this  the  defendant  puts  himself  upon  the 
country.  (A) 


LXXXVII. 

Flea  of  award  and  performance  in  debt  on  the  arbitration  bond. 

[After  craving  oyer  of  the  bond  and  condition  ;]  which  being  read  and  heard, 
the  defendant  says,  that  after  the  making  of  the  said  writing  obligatory,  and 
before  the   [  ]    day   of  [  ],  a.  d.  [  [the   limit  for 

making  the  award],  and  before  the  commencement  of  this  suit,  to  wit,  on  the 
]  day  of  [  ],  a.  d.  [  ],  the  said  X.  Y.  duly  made 

his  award,  in  writing  under  his  hand,  of  and  concerning  the  premises  in  the  said 
condition  mentioned,  and  so  referred  to  him  as  aforesaid,  ready  to  be  delivered  to 
the  said  parties  in  difference,  or  to  such  of  them  as  should  require  the  same  ;  by 
which  said  award  the  said  X.  Y.  did  thereby  award  [here  set  out  the  tohule  of  the 
award  without  the  recitals.]  And  the  defendant  further  says,  that  afterwards,  and 
before  the  commencement  of  this  suit,  to  wit,  on  the  [  ]  day  of  [  ], 

he,  the  defendant  [allege  performance  by  the  defendant  of  everything  the  award 
ordered  the  defendant  to  do,  as  near  as  may  be  in  the  words  of  the  award,  laying 
time  for  each  act.] 

And  this  the  defendant  is  ready  to  verify. (i) 


*LXXXVIII.  [*796] 

Declaration  in  covenant  on  a  submission  by  deed. 

In  the  Queen's  Bench. 

The[  ]dayof[  ],  a.  d.  [  ]. 

Kent  \  A.  B.  by  E.  F.,  his  attorney,  complains  of  C.  D.,  who  has  been  sum- 
to  wit.  $  moned  to  answer  the  said  A.  B.  in  an  action  on  covenant..  For  that 
whereas,  heretofore  and  before  the  making  of  the  award  hereinafter  mentioned, 
to  wit,  on  the  [  ]  day  of  [  ],  a.  d.  [  ],  by  a  certain 

indenture  then  made  between  the  plaintiff  of  the  one  part  and  the  defendant  of 
the  other  ;  which  said  indenture,  sealed  with  the  seal  of  the  defendant,  the  plain- 
tiff now  brings  here  into  court,  the  date  whereof  is  the  day  and  year  aforesaid ; 
after  reciting  that  the  plaintiff  was  possessed  of  a  certain  messuage  for  a  term  of 
years  under  a  lease  from  the  defendant,  and  that  divers  questions  and  differences 
had  arisen  between  the  plaintiff  and  defendant  touching  the  said  messuage  and 
lease,  and  that  to  put  an  end  to  the  said  questions  and  differences  it  had  been 
agreed  to  refer  the  same  to  the  award  and  final  determination  of  X.  Y. ;  each  of 
the  said  parties  did  thereby,  for  himself,  his  heirs,  executors,  and  administrators, 
covenant,  promise,  and  agree  to  and  with  the  other,  his  heirs,  executors,  and 
administrators,  well  and  truly  to  stand  by,  obey,  perform,  and  keep  the  award  of 

(h)  See  P.  3,  ch.  3,  s.  4,  d.  2,  p.  507,  as  to  pleading  no  award, 
(i)  See  P.  3,  ch.  3,  s.  4,  d.  4,  p.  511,  as  to  pleading  peribrmance. 
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the  said  X.  Y.  of  and  concerning  all  matters  in  difference  between  the  said  parties 
touching  the  said  messuage  and  lease,  as  by  the  said  indenture,  reference  being 
thereunto  had,  will  more  fully  and  at  large  appear. 

And  the  plaintiff  further  says,  that  the  said  X.  Y.  afterwards,  and  before  the 
commencement  of  this  suit,  to  wit,  on  the  [  ]  day  of  [  ],  a.  d. 

],  made  and  published  his  award,  in  writing,  of  and  concerning  the 
premises  so  referred  to  him  as  aforesaid,  and  thereby  ordered  the  defendant  within 
two  months  from  the  making  of  the  said  award,  at  his  own  costs  and  charges,  to 
put  the  said  messuage  into  good  and  tenantable  repair ;  of  which  said  award  the 
defendant,  to  wit,  on  the  day  and  year  last  mentioned,  had  notice.  And  the  plain- 
tiff further  says,  that  the  defendant,  although  afterwards,  and  after  the  making  of 
the  said  award,  to  wit,  on  the  [  ]  day  of  [  ],  a.  d.  [  ], 

requested  by  the  plaintiff  so  to  do,  did  not,  nor  would,  within  two  calendar 
months  from  the  making  of  the  said  award,  which  period  has  long  elapsed 
before  the  commencement  of  this  suit,  or  at  any  other  time,  put  the  said  mes- 
suage into  good  and  tenantable  repair,  as  in  the  said  award  directed,  but  has 
hitherto  wholly  neglected  and  refused  so  to  do,  contrary  to  the  tenor  and  effect  of 
the  said  indenture,  and  of  the  said  covenant  of  the  defendant  in  that  behalf 
made  as  aforesaid.  And  so  the  plaintiff  says  that  he,  the  defendant,  has  not  kept 
with  him  the  covenant  so  made  between  them  as  aforesaid,  but  has  broken  the 
T*797T  same'  an(^ t0  keeP  *the  same  with  the  plaintiff  the  defendant  has  hitherto 
J  wholly  refused  and  still  does  refuse.  To  the  damage  of  the  plaintiff  of 
■£  [  ],  and  thereupon  he  brings  his  suit.(7c) 


PROCEEDINGS  ON  THE  AWARD. 

LXXXIX. 

Affidavit  of  execution  of  bond  of  submission. 

In  the   "  Queen's  Bench,"  [or  "  Common  Pleas,"  or    "  Exchequer  of  Pleas."] 
O.  P.,  of  [  ],  maketh  oath  and  saith,  that  on  the  [  ]  day  of 

]<  a.  d.  [  ],  this  deponent  was  present,  and  did  then  see  C.  D. 

duly  execute  the  bond  or  obligation  hereunto  annexed  ;  and  that  the  said  C.  D.  did 
then  sipn,  and  as  his  act  and  deed  deliver,  the  said  bond  or  obligation  in  the  pres- 
ence of  this  deponent ;  and  that  the  name  C.  I),  at  the  foot  thereof  is  of  the  proper 
hand-writing  of  the  said  C.  D.  ;  and  that  the  name  O.  P.  subscribed  to  the  said 
bond  as  the  witness  thereof  is  of  the  proper  hand-writing  of  this  deponent. (a) 

O.  P. 

Sworn,  &c. 


XC. 

Affidavit  of  execution  of  an  award. 

In  the  "Queen's  Bench"   [or  "  Common  Pleas,"  or   "Exchequer  of  Pleas."] 
Between    A.   B.  } 

plaintiff,  and  > 
C.  I),  defendant.  ) 
[  Win  ii  there  is  no  cause  in  court  omit  all  title 

of  the  parties,  or  sai/,  "  In  the  matter  of 

the  arbitration  between  A.  B.  &.  C.  D."] 

O.  P.,  of  j  ],  maketh  oath  and  saith,  that  he  this  deponent,  did  on  the 

!!.  I  Bee  P.  .'t,  eh.  .'},  b.  1,  d.  5,  p.  488,  as  to  covenant  on  a  submission  by  deed. 
(a)  Sea  P.  3,  ch.  5,  a.  1,  p,  510,  as  to  making  the  submission  a  rule  of  court. 
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[  ]  day  of  [  ],  a.  d.  [  ],  see  X.  Y.   "sign 

and  publish"  [or  "sign  seal,  and  publish,"  as  the  case  may  be,]  "  *the  r^qo-i 
award,  in  writing,  hereto  annexed  [or  "his award,  in  writing,  between  A.  ■-  J 
B.,  of'[  ],  and  C.  D.,  of  [  ],  bearing  date  the  day  and  year  afore- 

said."] And  this  deponent  further  saith,  that  the  name  X.  Y.  set  and  subscribed 
to  the  said  award  as  the  party  executing  the  same  is  of  the  proper  hand-writing  of 
the  said  X.  Y. ;  and  that  the  name  O.  P.  set  and  subscribed  thereto  as  witness 
attesting  the  execution  of  the  said  award,  is  of  the  proper  hand-writing  of  this 
deponent.(6) 

O.  P. 
Sworn,  &c. 


xcr. 


Affidavit  verifying  copy  of  award  on  motion  to  set  aside  award. 

In  the  Queen's  Bench. 

In  the  matter  of  W.  B.  and  the  [  ] 

Ra  i  I  way  C  o  m  pa  n  y . 

W.  II.,  of  [  ],  solicitor  for  the  above  W.  B.,  maketh  oath  and  says, 

that  this  deponent,  on  the  [  ]  day  of  [  ],  received  from 

M.  T.,  the  solicitor  for  the  above-named  company,  a  copy  of  the  award  made  by  M. 
P.  in  the  matter  above-mentioned  ;  and  which  said  copy  of  the  said  award  is  here- 
unto annexed  ;  and  which  said  award  was  taken  up,  and  is  now  in  the  possession 
of  the  said  M.  T.  as  such  solicitor  as  aforesaid,  or  of  the  said  company,  as  this  depo- 
nent verily  believes.(e) 

W.  H. 
Sworn  in  court  this  [  ]  day  of  [  ],  1S47. 


XCII. 

Affidavit  of  enlargement  of  time. 

And  this  deponent  further  saith,  that  the  time  for  making  the  said  award  was  on 
the  [  ]  day  of  [  ],  a,  d.  [  ],  duly  enlarged  to 

the  [  ]day  off  ]  a.  d.  [  ],   by  the  writing 

under  the  hand  of  the  said  X.  Y.  indorsed  on  the  said  bond  [or  other  submission, 
as  the  case  may  be  ;]  and  this  deponent  further  saith,  that  the  name  of  the  said  X. 
Y.  set  and  subscribed  to  the  said  indorsement  is  of  the  proper  hand-writing  of  the 
said  X.  Y. ;  and  this  deponent  further  saith,  that  the  said  award  was  made  and  pub- 
lished on  the  [  ]  day  of  [  ]  a  d.  [  ],  and 
within  the  enlarged  time  for  making  and  publishing  the  same. 


*XCIII.  [*799] 

Rule  making  submission  by  bond  a  rule  of  court. 

In  the  Queen's  Bench. 

Trinitv  Term,  in  the  7th  year  of  Queen  Victoria,  Monday 

the  22nd  day  of  July,  1844. 

In   the     matter    of)      Upon  reading  the  affidavit  of  O.  P.,  and  the  bond  or  obli- 

arbitration  between  >  gation  thereunto  annexed,  bearing  date  the  9th  day  of  Au- 

A.  13.  and  C.  D.        )  gust  last  past,  and  duly  executed  by  A.  B.  of  [  ], 

(b)  See  P.  3,  ch.  0,  s.  3,  d.  1,  p.  573,  as  to  verifying-  the  award. 

(c)  See  P.  3,  ch.  9,  s.  4,  d.  1,  p.  G40,  as  to  sufficiently  verifying  the  award. 
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in  the  county  of  [  ],  esquire,  to  C.  D.  of  [  ],  in  the  said 

county,  corn  dealer;  reciting  as  therein  is  recited  :  that  whereas  [here  set  out  the 
recitals  rathe  condition  of  the  bond  in  the  past  tense:] — and  upon  reading  the 
condition  of  the  said  obligation,  and  it  thereby  appearing  that  if  [here  set  out  the 
condition  on  which  the  bond  is  to  be  void  in  the  past  tense  ;] — and  it  thereby  appear- 
ing, that  it  was  agreed  by  and  between  the  said  A.  B.  and  C.  D.  [here  set  out  the 
vgreement  as  to  making  the  submission  a  rule  of  court,  as  to  the  powers  of  the 
arbitrator,  and  the  rest  of  the  terms  in  the  condition.]  [If  the  time  has  been 
enlarged,  add,  "  and  upon  reading  a  memorandum  endorsed  on  the  same  bond 
dated  the  [  ]  day  of  [  ]  now  last  past ;  whereby  it  appears, 

that  X.  Y.  the  arbitrator  in  the  said  bond  of  submission  named,  did,  pursuant  to 
the  power  given  him  by  the  terms  of  submission  in  the  said  condition  to  the  said 
bond  or  obligation,  thereby  enlarge  the  time  for  making  his  award  on  the  matters 
therein  referred  to  his  determination,  until   the  [  ]  of  [ 

then  next  ensuing:"] — It  is  therefore  ordered,  that  such  the  submission  [if  the  time 
has  been  enlarged  add,  "and  memorandum'1]  made  in  manner  atbresaid,  be 
entered  and  made  a  rule  of  this  court.     Upon  the  motion  of  Mr.  [  ].(cf) 

By  the  Court. 


XCIV. 


Rule  making  a  judge's  order  a  rule  of  court. 

In  the  Queen's  Bench. 

The  [  ]  day  of  [  ],  a.  d.  [  ], 

]  Term,  [  ]  Victoria. 

A.  B.  i      It  is  ordered  that  an  order  made  "  by  the    Right  Honourable  Thomas 
v.     v  Lord  Denman,  the  Lord  Chief  Justice  of  this  court"  [or  "by  the  Honour- 
C.  D.  )  able  Sir  James  Patteson,  Knight,  a  judge  of  this  court,"]  at  his  chambers 
in  Rolls  Garden,  bearing  date  the  [  ]  day  of  [  ],  be  entered 

and  made  a  rule  of  this  court,  which  said  order  is  in   the   words  following,  to  wit 
[here  set  out  the  whole  order  verbatim.]     Upon  the  motion  of  Mr.  [  ]. 

By  the  Court. 


xcv. 

Rule  making  an  order  of  Nisi  Prius  a  rule  of  court. 
[Entitle  this  as  the  preceding  Form  XCIV.] 

A.  B.  ~i     It  is  ordered  that  an  order  made  "  at  the  sittings  of  Nisi  Prius,  holden  at 
v.     v  [  ],  on   [  ],  before"  [describe  the  sittings  at  Nisi 

C.  D.  }  Prius.  If  the  order  was  made  at  the  assizes,  state  it  accordingly,]  be 
f*snm  *enlere(l  anu"  ni^le  a  rule  of  this  court,  which  said  order  is  in  the  words 
L  -I  and  figures  following,  to  wit,  [here  set  out  the  whole  order  verbatim]  Upon 
the  motion  of  Mr.  [  ].  By  the  Court. 

(<2  )  Sec  P.  1  ch.  3,  s.  3,  p.  57,  as  to  the  effect  of  making   the  submission  a  rule  of 
court. 
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XCVI. 


Order  making'  submission  order  of  Chancery. 

Vice  Chancellor  of  England. (</</) 

Wednesday  the  [  ]  day  of  [  ], 

in  tiie  [  ]  year  of  the  reign  of  her  Majesty, 

Queen  Victoria,  1848. 

In  the  matter  of  the  arbitration  between  A.  B.  &  C.  D. 

And  in  the  matter  of  the  statute  the  9  &  10  William  III.,  entitled  "  An  Act 
for  determining-  Differences  by  Arbitration." 

Upon  motion  this  day  made  unto  this  court  by  Mr.  E.  of  counsel  for  the  said 
A.  B.,  and  upon  producing  "an  agreement,"  [or  "  bonds  of  submission,"  or  "  a 
deed,"]  bearing  date  the  [  ]  day  of  [  ],  and  "signed  by  the 

said  A.  B.,  &  C.  D."  [or  "signed  by  C.  11.,  solicitor  for  the  said  A.  B.,  and  by  I. 
K.,  solicitor  for  the  said  C.  D.,"]  as  by  affidavit  appears;  it  was,  therefore,  prayed 
that  the  said  "agreement"  [or  "bonds  of  submission,''  or  "deed,"]  may  be  made 
an  order  of  this  court,  and  be  observed  and  performed  by  all  parties  thereto, 
according  to  the  tenor  and  true  meaning  thereof.  Which  is  ordered  accordingly. 
Mr.  F.  of  counsel  lor  the  said  C.  D.  consentinsr  thereto. 


XCVII. 


Rule  making  submission  under  the  "  Lands  Clauses  Consolidation  Act"  a  rule  of  the 

Queen's  Bench. 

In  the  Queen's  Bench. 

Trinity  Term,  Monday,  the  [  ]  day  of  July,  1848, 

in  the  12th  year  of  Queen  Victoria. 
In  the  matter  of  the  arbitiation  ^  Upon  reading  the  affidavit  of  K.  L.  [vert- 
between  the  London  and  Nortij  r  fying  appointment  oj 'arbitrator  by  the  Com- 
Western  Railway  Company,  un-  >  pany,]  and  the  appointment  of  arbitrator  or 
der  "The  Lands  Clauses  Consoli-  \  submission  to  arbitration  on  the  part  of  the 
dation  Act,  1645,"  and  O.  P.  *  London  and   North  Western   Railway  Com- 

pany, under  "  The  Lands  Clauses  Consolidation  Act,  1845,"  and  bearing  date  the 
],  day  of  [date  of  appointment,]  and  duly  executed  "  by  A.  B.  &.  C.  D. 
two  of  the  directors  of  the  said  Company"  [or  "  by  E.  F.,  secretary  to  the  said 
Company,"]  thereto  annexed,  the  affidavit  of  L.  M.  [verifying  appointment  of 
arbitrator  by  the  landowner,]  and  the  appointment  of  arbitrator  or  submission  to 
arbitration  on  the   part  of  the  said  O.  P.,  bearing  date  the  [  ]  day  of 

*[datc  of  appointment]  thereto  annexed,  it  is  ordered  that  the  said  two  p^ni-i 
several  appointments  of  arbitrators  or  submission  to  arbitration,  be  respec-  L  J 
tively  entered  and  made  a  rule  of  this  court;  which  two  several  appointments  of 
arbitrators,  or  submission  to  arbitration,  are  in  the  words  following :  to  wit  [copy 
of  the  appointments  verbatim.]     Upon  the  motion  of  Mr.  [  ](e) 

By  the  Court. 

(dd)  See  Ex  parte,  Clarke,  deceased,  V  C.  K.  B.  Aug.  1,  1846 ;  Fisher  v.  Mackrell,  V. 
C.  of  E.,  14  Jxn.  Id4ti,  II.  II.  Reg.;  Turnley  v.  Barker,  L.  C.  31  July,  1646,  E.  D.  C. 
Reg.;  Fradley  v.  Haslam,  M.  R.,  1  Ap.  1847,  J.  C.  Reg." 

(e)  See  P.  3,  ch.  5,  s.  3,  p.  55,  as  to  making  a  submission  under  the  Lands  Clauses  Act 
a  rule  of  court. 
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XCVIII. 

Order  making  a  submission  under  the  "  Lands  Clauses  Consolidation  Act"  an  order  of 

Chancery. 

Vice-Chancellor  Knight  Bruce. 

Wednesday,  the  17th  day  of  November,  1847. 

In  the  matter  of  the  submission  to  arbi-  "^        Upon  motion  this  day  made  unto 
tration  of  Benjamin  Valla ck  Elliot,  of  Ply- 
mouth,  in   the  County  of  Devon,  Gentle- 
man, and  the  South  Devon  Railway  Com- 
pany, s.  tration,  bearing  date  the  15th  day  of 

And  in  the  matter  of  "  The  South  Devon    '   July,  1847,  and  signed  by  William 
Railway  Act,  1844,"  and  of  "  The  South 
Devon     Railway    Act    Amendment    and 
Branches,    1846,"   and   of   "  The    Lands 
Clauses  Consolidation  Act,  1845."  J 

August  21st,  1847,  and  signed  by  Benjamin  Vallack  Elliot,  as  by  affidavit  also 
appears;  it  was  prayed  that  the  said  two  several  submissions  to  arbitration  may 
be  made  an  order  of  this  court,  and  be  observed  and  performed  by  all  parties 
thereto  according  to  the  tenor  and  true  meaning  thereof:  which  is  ordered  accord- 
ingly-(/) 


this  court  by  Mr.  Palmer,  of  counsel 
for  Benjamin  Vallack  Elliot,  and 
upon  producing  a  submission  to  arbi- 


Carr,  secretary  to  the  said  South 
Devon  Railway  Company,  as  by  affi- 
davit appears ;  and  a  submission  to 
arbitration,  bearing  date,  Plymouth, 


XCIX. 


Special  notice  of  motion  to  make  a  submission  to  arbitration  under  the  "  Lands  Clauses 
Consolidation  Act"  an  order  of  Chancery. 

In  Chancery. 

In  the  matter  of  an  arbitration  between 
J.  H.,  S.  B.,  &  J.  G.  and  the  N.  S. 
Railway  Company. 

Take  notice,  that  by  special  permission  this  day  obtained  from  his  Honour  V.  C. 
Knight  Bruce,  who  has  this  day  given  leave  to  serve  this  notice  of  motion  on  or 
before  Monday  next,  this  court  will  be  moved  before  his  said  Honour  V.  C.  Knight 
r*ftfl91  Bruce,  on  Wednesday,  the  26th  day  of  January  *next,  by  Mr.  R.,  Mr.  M., 
L  au<J  &,  Mr.  H.  H.,  on  behalf  of  the  N.  S.  Railway  Company,  that  the  submis- 
sion to  arbitration  in  this  matter  may  be  made  a  rule  of  this  Honourable  Court. 
And  take  notice  that  the  following  affidavits  and  documents,  or  such  part  thereof 
as  counsel  shall  advise,  will  be  read  in  support  of  the  said  motion  ;  namely,  the 
affidavit  of  W.  K.  filed  in  this  matter  on  the  third  day  of  December  last,  together 
with  the  appointment  of  G.  A.  M'D.  as  arbitrator  in  the  said  reference,^)  and  the 
appointment  of  A.  L.  B.  as  umpire  in  the  said  reference,  respectively  referred  to 
in  the  said  affidavit ;  the  affidavits  of  the  said  W.  K.  &  J.  F.  S.  both  filed  in  this 
matter  on  the  8th  day  of  December  last,  together  with  the  award  of  the  said  A.  L. 
B.,  referred  to  in  the  said  last-mentioned  affidavit ;  the  affidavit  of  J.  H.  filed 
in  this  matter  on  the  2Lst  day  of  December  last;  and  the  affidavit  of  G.  Y.  this 
day  filed  in  this  matter. 

Dated  the  22nd  day  of  January,  1848. 

K.  and  S. 
Solicitors  and  agents  for  the  Company. 
To  the  above-named  J.  H.,  S.  B.,  and  J.  G., 

all  of  L ,  in  the  County  of  S- 

masters  and  co-partners. 


OUll 

,  and  J.  G.,  1 
S ,  coal  > 


(/)  Rc?.  Lib.  A.  1847,  fol.  70,  E.  D.  C. 

(#)  Tin;  appointment  of  the  arbitrator  by  the  company.     The  appointment  of  the  arbi- 
trator by  the  laud  owners  could  not  be  procured,  nor  had  the  company  a  copy  of  it. 
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C. 

Order  making  a  submission  under  the  Lands  Clauses  Act  an  order  of  Chancery  on  one 
only  of  the  two  appointments  of  arbitrators. 

Vice-Chancellor  Knight  Bruce. 

Wednesday,  the  2Gth  day  of  January,  1848. 
In  the  matter  of  an  arbitration  between  \  Whereas,  Mr.  Russell,  and  Mr. 
John  Hawley,  Sampson  Bridgewood,  and  (  Malms,  and  Mr.  Hugh  Hill,  of  conn- 
John  Goodwin,  and  The  North  Stafford-  C  sel  for  the  North  Staffordshire  Rail- 
shire  Railway  Company. (/«)  '  way  Company,  this  day  moved  and 
offered  divers  reasons  unto  this  court  that  the  submission  to  arbitration  in  this 
matter  might  be  made  a  rule  of  this  court;  in  the  presence  of  Mr.  Francis  Sirnp- 
kinson  and  Mr.  Serjeant  Allen,  of  counsel  for  the  said  John  Hawley,  Sampson 
Bridgwood,  and  John  Goodwin:  Whereupon,  and  upon  hearing  an  appointment  of 
arbitration  made  in  pursuance  of  the  provisions  of  the  "  North  Staffordshire  Rail- 
way (Pottery  line)  Act,  1846,"  and  the  "  North  Staffordshire  Railway  (Churnet 
Valley  line)  Act,  1846,"  and  of  "The  Companies  Clauses  Consolidation  Act, 
1845,"  "  The  Lands  Clauses  Consolidation  Act,  1845,"  and  "  The  Railway  Clauses 
Consolidation  Act,  1845,"  Respectively  incorporated  therewith,  bearing  r^onq-i 
date  the  30th  of  August,  1847,  and  signed  W.  T.  Copeland,  John  Ridgway,  ^  -■ 
two  of  the  directors  of  the  said  Company;  an  appointment  of  umpire,  dated  the 
15th  of  September,  1847,  and  signed  G.  A.  M'Dermott,  John  Higginbottom ;  the 
writing  of  award  bearing  date  the  29th  day  of  November,  1847,  under  the  hand 
and  seal  of  A.  L.  Barton,  and  by  him  sealed  and  delivered  in  the  presence  of  John 
Ferguson  Smith;  an  affidavit  of  William  Keary,  sworn  the  3rd  day  of  December, 
1847;  another  affidavit  of  William  Keary,  sworn  the  Sth  day  of  December,  1847; 
an  affidavit  of  John  Ferguson  Smith,  sworn  the  8th  day  of  December,  1847;  an 
affidavit  of  John  Higginbottom,  sworn  the  21st  day  of  December,  1847;  another 
affidavit  of  the  said  William  Keary,  sworn  the  12th  day  of  January,  1848;  an  affi- 
davit of  George  Young,  sworn  the  12th  day  of  January,  1848;  another  affidavit  of 
the  said  William  Keary,  sworn  the  15th  day  of  January,  1848 ;  an  affidavit  of 
John  Harding  Sheppard  and  Samuel  Williamson,  sworn  the  15th  day  of  January, 
1848;  an  affidavit  of  George  Haywood,  sworn  the  20th  day  of  January,  1848; 
another  affidavit  of  the  said  George  Young,  sworn  the  22nd  day  of  January,  1848  ; 
and  a  notice,  in  writing,  served  on  the  said  John  Hawley  and  others,  giving  notice 
that  the  said  company  would,  at  the  hearing  of  the  said  motion,  read  the  several 
affidavits  and  documents  therein  and  hereinbefore  mentioned,  dated  the  24th  day 
of  January,  1848 — read,  and  what  was  alleged  by  the  counsel  for  the  said  North 
Staffordshire  Railway  Company,  and  for  the  said  John  Hawley  and  others : — This 
Court  doth  Order,  that  the  said  submission  to  arbitration  be  made  an  order  of  this 
court,  to  be  observed  and  performed  by  all  parties  thereto,  according  to  the  tenor 
and  true  meaning  thereof,  (i) 


CI. 

Order  making  award  order  of  Chancery  by  consent. 

Master  of  the  Rolls. 

Wednesday,  the  [  ]  day  of  [  ],  in  the 

]  year  of  the  reign  of  her  Majesty,  Queen 
Victoria,  1848. 
C  A.  B.  plaintiff, 
Between  •?         and 

(  C.  D.  defendant. 
Upon  motion  this  day  made  unto  this  court  by  Mr.  E.,  of  counsel  for  the  plain- 

(/i)  The  order  ought  to  have  been  entitled  in  the  matter  of  the  statutes  stating  their 
titles,  as  well  as  in  the  matter  of  the  arbitration,  as  in  Form  XCVIII. 
(i)  Reg.  Lib.  A.  1847,  fol.  380.  E.  D.  C,  Jun.    See  the  case  cited,  p.  555. 
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tiff,  it  was  prayed  that  the  writing  of  award,  bearing  date  the  [  ]  day  of 

],  under  the  respective  hands  and  seals  of  X.  Y.  &  U.  V.,  Esquires,  and 
by  them  sealed  and  delivered,  being  first  duly  stamped,  in  the  presence  of  [  ], 
may  be  made  an  order  of  this  court:  Whereupon,  and  upon  hearing  Mr.  F.,  of 
r*ftfl41  counse"  *or  tne  defendant  *who  consented  thereto  : — This  Court  doth  Order 
L  -I  that  the  said  award  be  made  an  order  of  this  court ;  and  that  the  same  be 
observed  and  performed  by  all  parties  thereto,  according  to  the  tenor  and  true 
meaning  thereof.(ft) 


CII. 

Order  making  award  order  of  Chancery  on  affidavit  of  service  of  notice  of  motion. 

Vice-Chancellor  of  England. 

Tuesday,  the  [  ]  day  of  [  ],  in  the 

[  ]  year  of  the  reign  of  her  Majesty, 

Queen  Victoria,  1848. 
In  the  matter  of  the  arbitration  between  ~\        Upon  motion  this  day  made  unto 

A.  B.  &  C.  D.  I    this  court  by  Mr.  E.,  of  counsel  for 
And  in  the  matter  of  the  statute  the  9    V  the  said  A.  B,  it  was  prayed  that 

&.  10  W.  III.  c.  15,  entitled  "  An  Act  for  l  the  writing  of  award,  bearing  date 
determining  Differences  by  Arbitration."     J    the  [  ]  day  of  [  ],  under 

the  hand  of  X.  Y.,  Esq.,  barrister-at-law,  and  by  him  signed  and  delivered  to  the 
said  A.  B.  in  the  presence  of  [  ],  may  be  made  an  order  of  this  court: 

Whereupon,  and  upon  hearing  an  affidavit  of  notice  of  this  motion  to  the  said  A. 

B.  read  : — This  Court  doth  Order,  that  this  award  be  made  an  order  of  this  court; 
and  that  the  same  be  observed  and  performed  by  all  parties  thereto,  according  to 
the  tenor  and  true  meaning  thereof. 


CHI. 

Order  making  award  order  of  Chancery  on  motion  opposed. 

[Entitle  the  order  as  in  Form  CI.] 
Whereas,  Mr.  E.,  of  counsel  for  the  plaintiff,  this  day  moved,  and  offered  divers 
reasons  unto  this  court,  that  the  writing  of  award,  bearing  date  the  [  ]  day 

of  [  J,  under  the  hand  of  X.  Y.,  of  [  ],  and  by  him  signed  and  pub- 

lished in  the  presence  of  O.  P.,  might  be  made  an  order  of  this  court,  in  the  pre- 
sence of  Mr.  F.,  of  counsel  for  the  defendant :  Whereupon,  and  upon  hearing  an 
affidavit  of  G.  H.,  sworn  the  [  ]  day  of  [  ],  and  an  affidavit  of  I.  K., 

sworn  the  [  ]  day  of  [  ],  read,  and  what  was  alleged  by  the  counsel 

on  both  sides: — This  Court  doth  Order,  that  the  said  award  be  made  an  order  of 
this  court;  and  that  the  same  be  observed  and  performed  by  all  parties  thereto, 
accordin"-  to  the  tenor  and  true  meaning  thereof. 


(k)  This  Form,  or  Forms  CII.  or  CIII.  must  be  used  according  to  circumstances.  In 
the  case  of  Stanley  v.  Blundell,  V.  C.  E.,  21st  Dee.  1846;  and  Fradley  v.  Ilaslam,  M.  R., 
l'J  Ap.  1617,  the  awards  have  been  made  on  similar  forms. 
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[*806]  *CV. 

Affidavit  of  service  of  rule,  allocatur  and  award,  and  demand  of  sum  and  costs  awarded. 

(l)[Entille  the  affidavit  as  an  affidavit  of  execution  of  an  award.  Form  XC] 
A.  B.  of  [  ,]  one  of  the  parties  to  the  said  arbitration  maketh  oath 

and  saith,  that  the  submission  of  this  deponent,  and  the  said  C.  D.,  to  the  award 
of  X.  Y.,  contained  in  a  certain  bond  or  obligation!  bearing  date  the  [ 
day  of  [  ,]  a.  n.  [  ,]  was  on  the  [  ]  day  of  [  ,] 

A.  D.  [  ,]  made  a  rule  of  this  court;  and  that  ho,  this  deponent,  did  person- 

ally serve  the  said  C.  D.  with  a  true  copy  of  the  said  rule,  and  of  the  Master's 
allocatur  given  for  costs,  taxed  pursuant  to  the  said  award,  and  also  with  a  true 
copy  of  the  award  of  the  said  X.  Y.  hereto  annexed;  and  at  the  same  time  showed 
the  said  C.  D.  the  said  original  rule,  allocatur  and  award,  and  demanded  of  him 
the  payment  of  the  sum  of  £  [  ,]  awarded  to  this  deponent  by  the  said 

award  ;  and  also  the  sum  of  £  [  ,]  allowed  by  the  Master  for  costs,  pursu- 

ant to  the  said  award  :  but  the  said  C.  D.  did  not  then,  or  at  any  time  afterwards, 
pay  the  said  sums,  or  either  of  them,  or  any  part  of  either  of  them  to  this  depo- 
nent, or  to  any  person  on  his  behalf;  and  both  the  said  sums  now  remain  wholly 
due  and  owing  to  this  deponent. 

And  this  deponent  further  saith,  that  at  the  time  of  making  the  demand  of  the 
said  sums,  the  said  C.  D.  had  notice,  and  this  deponent  then  gave  him  notice,  that 
the  time  for  making  the  said  award  had  been  duly  enlarged,  and  that  the  said 
award  had  been  made  and  published  within  the  said  enlarged  time.(m) 


cvr. 

Power  of  attorney  to  demand  money  and  costs  awarded. 

Know  all  men  by  these  presents,  that  I,  A.  B.  of  [  ,]  for  divers  good 

causes  and  considerations  me  hereunto  moving,  have  made,  ordained,  authorized, 
constituted,  and  appointed,  and  by  these  presents  do  make,  ordain,  authorize,  con- 
stitute, and  appoint  E.  F.  of  [  ]  gentleman,  my  true  and  lawful  attorney, 
for  me,  and  in  my  name,  and  to  my  use,  to  ask,  demand,  and  receive,  of  and  from 
C.  1).  of  [  ]  the  sum  of  X'  [  ,]  awarded  to  be  paid  to  me  by  the 
p,,Q  -.-,-,  award  of  *X.  Y.,  dated  the  [  ]  day  of  [  ,]  a.  d.  [  ;] 
*-  J  and  also  the  sum  of£  [  ]  for  costs,  allowed  to  me  by  the  allocatur 
of  the  Master,  pursuant  to  the  said  award,  and  under  and  by  virtue  of  a  rule  of 
her  Majesty's  Court  of  Queen's  Bench  at  Westminster,  bearing  date  the  [ 
day  of  [  ,]  a.  ».  [  :]  arid  on  payment  thereof,  acquittances,  or  other 
sufficient  discharges  for  the  same,  for  me,  and  in  my  name,  to  make,  seal,  and 
deliver,  and  to  do  all  other  lawful  acts  and  things  whatsoever  concerning  the 
premises,  as  fully  in  every  respect  as  I  myself  might  or  could  do,  if  I  were  person- 
ally present.  And  1  hereby  ratify,  confirm,  and  allow  all  and  whatsoever  my  said 
attorney  shall  in  my  name  lawfully  do,  in  and  about  the  said  premises,  by  virtue  of 
e  presents.  In  witness  whereof  1  have  hereunto  set  my  hand  and  seal  this 
f                  ]dayof[                 ,]A.  D.  [                 .](«) 

A.  B.  (L.  S.) 
Sealed,  signed,  and  delivered,  in 
the  presence  of  O.  P. 

(I)  See  P.  3,  ch,  G,  s.  3,  d.  1,  |>.  573,  as  lo  entitling  affidavits  for  an  attachment. 
(in,  Sic  I'.  .'J,  ch.  <i,  B. :.',  |>.  .rdi7,  as  to  Hi''  proceedings  lor  an  attachment.     P.  3,  ch.  7, 
s.  2,  p.  595,  as  lo  the  proceedings  for  a  rule  lo  pay  the  sum  awarded. 

('tj  Sec  P.  3,  ch.  (J,  b.  H,  p.  506,  us  to  the  necessary  demand  for  an  attachment. 
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CVIL 

Rule  nisi  for  an  attachment  for  non-payment  of  money  and  costs  awarded. 
In  the  Queen's  Bench. 

Monday,  the  [  ]  day  of  [  ],  1848,  in  the 

11th  year  of  Queen  Victoria. 

"In  the  matter  of  the")  Upon  reading  the  rule  made  in  this  "matter"  [or 
arbitration  between  I  "cause"]  on  the  [the  date  of  the  rule  making  the  agree- 
A.  B.  and  C.  D."  [or  i  ment  or  order  of  reference  a  rule  of  court],  and  the  allo- 
if  the  reference  be  in  j  catur  of  E.  F.,  one  of  the  Masters  of  this  court  thereon, 
a  cause  "A.  B.  v.  I  the  affidavit  of  G.  H.'  [verifying  the  awardj,  and  the  award 
C.  D."]  J  thereto  annexed,  the  affidavit  of  I.  K.,  and  the  affidavit  of 

L.  M.  [stating  the  facts  necessary  to  bring  the  party  into  contempt] : — It  is 
ordered,  that  "  C.  D.,  in  the  said  rule,  award,  and  affidavits  named,"  [or  "the  de- 
fendant,"] upon  notice  of  this  rule  to  be  given  to  him,  shall  upon  [the  day  when 
cause  is  to  be  shown]  show  cause  why  a  writ  of  attachment  should  not  issue  against 
him  for  his  contempt  in  not  paying  the  several  sums  of  £  [sum  awarded]  and 
£  [a?nount  of  costs  taxed],  pursuant  to  the  said  rule,  the  said  Master's  allocatur, 
and  the  said  award.     Upon  the  motion  of  Mr.  [  ].(</) 

By  the  Court. 


*CVIII.  [*! 

Rule  absolute  for  an  attachment  for  non-payment  of  money  and  costs  awarded. 

In  the  Queen's  Bench. 

Friday,  the  [  ]  day  of  [  ],  1818,  in  the  11th 

year  of  Queen  Victoria. 

"  In  the  matter  of  the  "\  Upon  reading  the  rule  made  in  this  "matter,"  [or 
arbitration  between  J  "cause,"]  on  [date  of  the  rule  nisi],  the  affidavit  of  N.  O. 
A.  B.  and  C.  D."  or  Vand  the  affidavit  of  P.  Q.  [the  affidavits  in  answer],  and 
if  in  a  cause  "  A.  B.  I  upon  hearing  Mr.  A.  of  counsel  for  "  the  said  A.  B.  in  the 
v.  C.  D."]  J  said  rule  named,"  [or  "the  plaintiff,"]  and   Mr.   B.   of 

counsel  for  "  the  said  C.  D.  in  the  said  rule  also  named,"  [or  "  the  defendant,"]  It 
is  ordered,  that  a  writ  of  attachment  issue  against  "  the  said  C.  D."  [or  '•  the  de- 
fendant,"] for  his  contempt  in  not  paying  the  several  sums  of  £  [sum  awarded  as 
in  the  rule  nisi,]  and  £  [taxed  costs  as  in  the  rule  nisi],  pursuant  to  the  rule  made 
in  this  "matter"  [or  "cause"]  on  [date  of  the  ride  making  the  order  or  agreement 
of  reference  a  rule  of  court]  and  the  allocatur  of  E.  F.,  one  of  the  Masters  of  this 
court  thereon,  and  the  award  made  between  the  parties.(p) 

Bv  the  Court. 


(o)  See  P.  3,  ch.  6,  s.  3,  p.  577,  as  to  the  rule  nisi  for  an  attachment. 

{p)  See  P.  3,  ch.  6,  s.  3,  d.  4,  p.  582,  as  to  the  rule  absolute  for  an  attachment. 
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CIX. 

Rule  absolute  for  an  attachment,  no  cause  being  shown. 

In  the  Queen's  Bench. 

Friday,  the  [  ]  day  of  [  ],  1848,  in  the  11th 

year  of  Queen  Victoria. 

"In  the  matter  of  the  ^  Upon  reading  the  rule  made  in  this  "matter,"  [or 
arbitration  between  "cause,"]  on  [date  of  the  rule  nisi],  and  the  affidavit  of 
A.  B.  and  C.  D."  [or  y  S.  T.,  [affidavit  of  service  of  the  rule  nisi,]  and  no  cause 
if  in  a  cause  "A.  B.  j  being  shown  to  the  contrary : — It  is  drdered  [continue  as 
v.  C.  D."]  J  in  the  preceding  Form  to  the  end,  adding  at  the  conclu- 

sion the  words,  "Upon  the  motion  of  Mr.  [  ]"]. 

By  the  Court. 


CX. 

Rule  adjudging  party  attached  in  contempt  and  committing  him. 

In  the  Common  Pleas. 

Upon  reading,  &c.,  the  said  H.  W.  H.  (now  present  here  in  court)  is  by  the 
r*ROQl  colirt  nere  adjudged  in  contempt: — It  is  therefore  ordered,  that  the  *said 
J  H.  W.  H.  be  committed  to  the  custody  of  the  keeper  of  the  Queen's  Bench 
Prison  for  the  contempt  aforesaid  ;  and  it  is  further  ordered,  that  the  said  keeper, 
or  his  deputy,  do  bring  the  said  H.  W.  H.  to  the  bar  of  this  court  on  the  25th  day 
of  November  instant,  then  and  there  to  receive  the  judgment  of  this  court  for  his 
said  contempt.^) 


CXI. 

Rule  directing  imprisonment  of  party  attached  adjudged  in  contempt. 
In  the  Common  Pleas. 

Upon  reading,  &c,  the  said  II.  W.  H.  (now  present  here  in  court)  being  brought 
to  the  bar  of  the  court  by  the  keeper  of  the  Queen's  Prison,  in  pursuance  of  the 
last-mentioned  rule,  is  by  the  court  here  adjudged  in  contempt. — It  is  thereupon 
ordered  that  the  said  H.  VV.  H.,  for  the  contempt  aforesaid,  be  imprisoned  in 
the  custody  of  the  keeper  of  the  Queen's  Prison,  for  the  space  of  two  years 
from  the  date  hereof,  and  that  the  said  H.  W.  H.  be  remanded  to  the  custody 
of  the  said  keeper,  to  be  by  him  kept  in  safe  custody  in  execution  of  this  judg- 
ment^?) 


cm 

Rule  nisi  to  pay  money  and  costs  pursuant  to  award. 

[This  Form  is  the  same  as  Form  CM  I.  for  the  rule  nisi  for  an  attachment, 
t.rrcpl  that  instead  of  the  words  lulu-tin  "show  cause  why"  and  "the  several 
Minis"  there  is  to  !><■  substituted  i/f  following] — he  should  not  pay  "  to  the  said 
A.  B.  in  the  said  rule,  award,  and  affidavits  named,"  [or  "  to  the  plaintiff"] ;  [and 

(a)  Sec  R.  v.  Ilcmsworth,  3  0.  13.  745.    P.  3,  ch.  G,  s.  3,  d.  5,  p.  586,  as  to  proceedings 

f,n   I  / 1  r  ■   r  1 1 1 .  i  <  ■  I  j  1 1 1  <  nl. 

(r)  Sec  R.  v.  Hemsworth,  3  C.  B.  715.  P.  3,  ch.  6,  s.  3,  d.  5,  p.  587,  as  to  proceedings 
on  the  attachment. 
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there  is  to  be  added  just  before  the  words,  "  upon  motion,"]  and  why  he  should 
not  pay  the  costs  of  this  application,  to  be  taxed  by  one  of  the  Masters.(s) 


CXIII. 

Rule  absolute  for  payment  of  money  and  costs  awarded. 

[This  Form  is  the  same  as  the  rule  absolute  for  an  attachment,  Forms  CVIII. 
C IX.,  except  that  for  the  words  between  "it  is  ordered  that,"  and  "the  several 
sums,"  there  are  to  be  substituted  the  words] — "  the  said  C.  D."  [or  "the  defend- 
ant"] do  pay  to  "the  said  A.  B."  [or  "the  plaintiff"];  [and  there  is  to  be  added 
the  clause] — and  it  is  further  ordered  *that  it  be  referred  to  one  of  the  pgiQi 
Masters  to  tax  the  costs  of  this  application  ;  which  costs,  when  taxed,  shall  *■  ■• 
be  paid  by  "the  said  C.  D."  [or  "the  defendant,"]  to  "the  said  A.  B.,"  [or  "the 
plaintiff,"]  his  attorney,  or  agent.(/) 


CXIV. 


Rule  to  allow  motion  to  set  aside  award,  and  to  draw  up  rule  embodying  order  of  refer- 
ence nunc  pro  tunc. 

In  the  Queen's  Bench. 

Upon,  &c.  &c.  It  is  ordered  that  the  plaintiff  be  at  liberty  to  move  during  the 
present  term  to  set  aside  the  award  in  this  cause;  and  in  the  event  of  this  court 
granting  a  rule,  that  the  same  may  be  drawn  up  and  bear  date  as  of  Wednesday, 
the  7th  day  of  May  in  Easter  Term  last  past.  And  it  is  further  ordered,  that  the 
defendants,  or  their  attorney,  do  make  the  order  of  reference  in  this  cause  a  rule 
of  court,  and  that  the  same  bear  date  as  of  the  last-mentioned  day.(u) 


cxv. 

Rule  nisi  for  setting  aside  an  award. 
In  the  Queen's  Bench. 

Monday,  the  [  ]  day  of  [  ],  1848,  in  the  11th 

year  of  Queen  Victoria. 

[When  the  reference  is  not"\  Upon  reading  the  rule  made  in  this  "matter"  [or 
in  a  cause  entitle  it]  In  j  cause"]  on  [date  of  the.  rule  making  the  agreement 
the  matter  of  the  arbitra-  I  or  order  of  reference  a  rule  of  court],  the  affidavit 
tion  between  A.  B.  and  ^*of  E.  F.  [verifying  the  award  or  copy],  and  "the 
C.  D.  [When  the  refer-  j  award"  [or  "the  copy  of  the  award"]  "thereunto 
ence  is  in  a  cause,  head  the  I  annexed,"  [or  "  therein  mentioned,"]  the  affidavit  of 
rule  merely]  A.  B.  v.  C.  D.J  G,  H.,  and  the  affidavit  of  I.  K.  [affidavits  as  to  facts, 
if  any] :  It  is  ordered,  that  "  C.  D.,  in  the  said  rule,  award,  and  affidavits  men- 
tioned," [or  "the  defendant,"]  upon  notice  of  this  rule  to  be  given  to  him  or  his 
attorney,  shall  upon  [day  when  cause  is  to  be  shown]  show  cause  why  the  award 
made  between  Ihe  parties  should  not  be  set  aside  on  the  following  grounds: — 
First,  [here  state  the  grounds  specifically]:  and  that  in  the  meantime  proceedings 
be  staved.     Upon  motion  of  Mr.  [  ].(a?) 

By  the  Court. 

(s)  Sec  P.  3,  ch.  7,  s.  2,  p.  596,  as  to  the  rule  nisi  to  pay  money  awarded. 
<t)  See  P.  3,  ch.  7,  s.  2,  p.  597,  as  to  the  rule  absolute  to  pay  money  awarded. 
(u)  See  Bottomly  v.  Buckley,  4  D.  &  L.  157. 
(x)  See  P.  3,  ch.  9,  s.  5,  p.  G 15,  as  lo  the  rule  nisi  to  set  aside  an  award. 
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[*811]  *CXVL 

Rule  absolute  for  setting  aside  an  award. 

In  the  Queen's  Bench. 

Thursday,  the  [  ]  clay  of  [  ,] 

1848,  in  the  11th  year  of  Queen  Victoria. 
"In  the  matter  of  the  "^        Upon  reading  the  rule  made  in  this  "matter,"  [or 
arbitration  between  A.    i    "  cause,"]  on  [date  of  the  rule  nisi]  the  affidavit  of  L. 
B.  and  C.  D."  [or  when    I    M.  and  the  affidavit  of  N.  O.,  [the  affidavits  in  answer, 
the  reference  is  in  a    ' if  any,]  and  upon  hearing  Mr.  [  ]  of  counsel  for 

cause    "  A.  B.    v.    C.    I    "  C.  D.  in  the  said  rule  named,"  [or  "  the  defendant,"] 
D."  J    and  Mr.  [  ]  of  counsel  for  "  A.  B.  in  the  said 

rule  also  named,"  [or  "the  plaintiff,"] : — It  is  ordered  that  the  award  made  between 
the  parties  be  set  aside. (y) 

By  the  Court. 


CXVII. 

Rule  absolute  for  setting  aside  an  award,  no  cause  being  shown. 

[Entitle  this  rule  as  in  the  preceding  Form.~\ 

Upon  reading  the  rule  made  in  this  "matter,"  [or  "cause,"]  on  [date  of  the  rule 
nisi,]  the  affidavit  of  Q.  R.,  [affidavit  of  service  of  rule  nisi,]  and  no  cause  being 
shown  to  the  contrary  : — It  is  ordered  that  the  award  made  between  the  parties  be 
set  aside.     Upon  the  motion  of  Mr.  [  ]. 

By  the  Court. 


CXVIII. 

Rule  referring  award  back  to  arbitrator  for  amendment. 

[Commence  as  in  Form  CVHL] — It  is  ordered,  that  "  the  matters  of  the  said 
award  [or  some  special  matter]  be  referred  back  to  the  said  arbitrator  for  his  re- 
consideration and  determination  [if  the  award  needs  amendment,  say  instead 
"that  the  award  of  the  arbitrator  in  the  said  rule  mentioned  be  referred  back  to 
the  said  arbitrator,  to  reconsider  and  amend  the  same  if  he  shall  think  fit."](s) 


CXIX. 

Notice  of  motion  to  set  aside  award  in  Chancery. 

In  Chancery. 

[In  the  matter  of  an  arbitration  between 

J.  II.,  «.  B.,  and  J.  G.,  and  the  N.  S. 

llaihv.'iy  Company. 
r*ft10i      Take  notice,  that  this  Honourable  Court  will  be  moved  before  his  Honour 
*■      ~J  *Vice-Chancellor  Knight  Bruce,  on  Wednesday,  the  23rd  day  of  December 

(ii)  See  P.  3,  eh.  !),  s.  7,  p.  655,  as  to  the  rule  absolute  to  set  aside  an  award. 
(2)  See  I\  3,  ch.  'J,  B,  b,  p.  G5d,  as  to  referring  the  award  back. 
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instant,  or  so  soon  after  as  counsel  can  be  heard,  by  Mr.  R.  anil  Mr.  M.  on  behalf 
of  the  N.  S.  Railway  Company,  that  the  award  made  by  Mr.  A.  L.  B.,  and 
dated  the  twenty-ninth  day  of  November  now  last  past,  may  be  set  aside.  And 
take  notice,  that  the  said  N.  S.  Railway  Company  will,  in  support  of  such 
motion,  read  the  following  affidavits  filed  in  this  matter,  namely,  the  affidavit 
of  W.  K.,  sworn  on  the  third  day  of  December  instant,  and  filed  on  the  same 
day;  the  affidavit  of  C.  P.,  sworn  on  the  fourth  day  of  December  instant; 
the  affidavits  of  G.  A.  M'D.,  J.  II.  S.,  S.  W.,  and  II.  W.,  all  sworn  on  the 
sixth  day  of  December  instant;  another  affidavit  of  the  said  G.  A.  M'D.,  and  also 
another  affidavit  of  the  said  J.  II.  S.,  both  sworn  on  the  seventh  day  of  December 
instant;  another  affidavit  of  the  said  W.  K.,  and  the  affidavit  of  J.  F.  S.,  both 
sworn  on  the  eighth  day  of  December  instant;  all  which  said  affidavits,  with  the 
exception  of  the  first-mentioned  affidavit  of  the  said  \V.  K.,  were  respectively  filed 
on  the  said  8th  day  of  December  instant. 

Dated  this  seventeenth  day  of  December,  1847. 

Yours,  &c. 

K.  &  S. 
Solicitors  to  the  N.  S.  Railway  Company. 

To  the  above  J.  II.,  S.  B.,  and  J.  G. 


CXX. 

Order  nisi  to  set  aside  award  under  the  Lands  Clauses  Act. 

Vice-Chancellor  Knight  Bruce. 

Wednesday,  the  24th  day  of  November,  1847, 
In  the  matter  of  the  submissions  to  arbi-  -\        Upon  motion  this  day  made  unto 
tration  of  Benjamin  Vallack  Elliot,  of  Ply- 
mouth, in  the  County  of  Devon,  Gentle- 
man, and  the  South  Devon  Railway  Com- 


this  court  by  Mr.  Roundell  Palmer, 
of  counsel  for  the  above-named  Ben- 
jamin Vallack  Elliot,  it  was  alleged, 
pany.  [   that  by  an  order  made  in  these  mat- 


ters, dated  the  17th  day  of  Novem- 
ber, 1847,  it  was,  upon  the  produc- 
tion of  a  submission  to  arbitration, 
bearing  date   the  15th  day  of  July, 


And  in  the  matter  of  "  The  South  De-    r 
von   Railway   Act,    1844,"   and  of  "The 
South   Devon    Railway   Act    Amendment 
and  Branches,  1846;"  and  of  "The  Lands 

Clauses  Consolidation  Act,  1845."  J    1847,  and  signed  by  William  Carr, 

secretary  to  the  South  Devon  Railway  Company,  as  by  affidavit  appeared,  and 
a  submission  to  arbitration,  bearing  date  Plymouth,  August  21st,  1847,  and 
signed  by  Benjamin  Vallack  Elliot,  as  by  affidavit  also  appeared,  Ordered,  that 
the  said  two  several  submissions  should  be  made  an  order  of  this  court,  and 
be  observed  and  performed  by  all  parties  thereto,  according  to  the  tenor  and 
true  meaning  thereof:  that  Edward  Driver  and  Robert  Dymond  *were  the  r*o-iqi 
arbitrators  named  in  such  submissions,  who  appointed  James  Marmont  the  *-  ■" 
umpire,  pursuant  to  the  act  of  parliament  in  that  case  made  and  provided:  that 
the  said  James  Marmont  made  his  award  in  writing,  bearing  date  the  23rd  day  of 
September,  1847  :  that  the  said  Benjamin  Vallack  Elliot  is  advised  that  the  same 
ought  to  be  set  aside  on  the  following  grounds  :{a) — First,  that  the  arbitrators  and 
umpire  respectively  are  not  indifferent  and  disinterested  persons  with  respect  to 
the  subject  of  the  award  ;  secondly,  that  the  proceedings  of  the  said  arbitrators  and 
umpire  were  irregular  in  respect  of  the  matters  stated  in  the  affidavits  hereinafter 
mentioned:  and  thirdly,  that  the  said  award  is  inconsistent  with  a  certain  memo- 
randum in  writing  under  the  hands  of  the  said  arbitrators  and  umpire,  delivered 
by  them  together  with  the  said  award,  and  bearing  even  date  therewith,  and  is 
thereby  shown  to  be  erroneous.  It  was  therelbre  prayed  that  the  said  South 
Devon  Railway  Company  may,  on  the  2Uth  day  of  January  next,  show  cause  why 

(»)  The  registrar  had  some  doubts  as  to  stating  the  grounds  on  the  face  of  the  order, 
but  they  were  inserted  at  the  particular  request  of  the  parties. 
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the  said  award  should  not  be  set  aside :  Whereupon,  and  upon  hearing1  the  said 
order,  the  said  award,  and  the  copy  memorandum  annexed  thereto,  an  affidavit  of 
the  said  Benjamin  Vallack  Elliott,  and  an  affidavit  of  John  Kelly,  read,  and  what 
was  alleged  by  the  counsel  for  the  said  Benjamin  Vallack  Elliott: — This  Court 
doth  Order,  that  the  said  award  be  set  aside,  unless  tbe  said  South  Devon  Railway 
do,  on  or  before  the  27th  day  of  January  next,  show  unto  this  court  good  cause  to  the 
contrary.  (b) 


APPENDIX  OF   STATUTES 

RELATING  TO  ARBITRATION. 


[*814]  *1  James  I.  c.  10. 

An  Act  for  the  better  execution  of  Justice. 

Forasmuch  as  all  exactions,  extortions,  and  corruptions  are  odious,  and  prohib- 
ited in  all  well-governed  commonwealths,  Be  it  enacted,  that  no  person  to  whom 
any  order  or  cause  shall  be  committed  or  referred,  by  any  of  the  king's  judges,  or 
courts  at  Westminster,  or  any  other  court,  shall  directly  or  indirectly,  or  by  any 
art,  shift,  colour,  or  device,  have,  take,  or  receive,  any  money,  fee,  reward,  cove- 
nant, obligation,  promise,  agreement  or  any  other  thing  for  his  report  or  certificate, 
by  writing  or  otherwise  ;  upon  pain  of  the  forfeiture  of  one  hundred  pounds  for 
every  such  report  or  certificate,  and  to  be  deprived  of  his  office  and  place  in  the 
same  court;  the  one  moiety  of  the  said  forfeitures  to  be  to  our  Sovereign  Lord  the 
King,  his  heirs  and  successors,  the  other  moiety  to  the  party  grieved,  which  will 
sue  for  the  same,  at  any  time  during  the  said  suit,  or  within  one  year  after  the 
same  cause  discontinued  or  decreed  ;  and  in  his  default  of  such  suit,  to  him  or  them 
that  will  sue  for  the  same,  by  original  writ,  bill,  plaint,  or  information,  in  his 
Majesty's  High  Court  of  Star-Chamber,  or  in  any  of  his  Majesty's  courts  of  record 
at  Westminster ;  in  which  suit  by  writ,  bill,  plaint,  or  information,  no  wager  of 
law,  essoin,  privilege,  supersedeas,  protection,  or  any  other  delay,  shall  be  suffered 
or  admitted. 

S.  2.  Provided  nevertheless,  that  it  shall  be  lawful  for  the  clerk  to  take  for  his 
pains  for  writing  of  every  such  report  or  certificate,  twelve  pence  for  the  first  side, 
and  two  pence  for  every  side  after,  and  no  more,  upon  pain  to  forfeit  ten  shillings 
for  every  penny  taken  over  and  above  the  said  sum,  to  bo  had  and  recovered  as 
aforesaid. 


9  &  10  Will.  III.  c.  15. 

An  Act  for  determining  differences  by  arbitration. 

S.  1.  Whereas  it  hath  been  found  by  experience,  that  references  made  by  rule  of 
court  have  contributed  much  to  the  ease  of  the  subject,  in  the  determining  of  con- 

(b)  Reg.  Lib.  A.  1 R  17,  ibl.  335,  F.  R.  B.     See  P. .'?,  ch.  11,  s.  3,  p.  G79,  where  the  cir- 
cutriHtanccs  under  which  this  order  was  made  are  stated. 
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troversies,  because  the  parties  become  thereby  obliged  to  submit  to  the  award  of 
the  arbitrators,  under  the  penalty  of  imprisonment  for  ilieir  contempt,  in  case  they 
refuse  submission :  now  for  promoting  trade,  and  rendering  the  award  of  arbitra- 
tors the  more  effectual  in  all  cases  for  the  final  determination  of  controversies 
referred  to  them  by  merchants  and  traders,  or  others,  concerning  matters  of  account 
or  trade,  or  other  matters;  be  it  enacted  by  the  King's  most  excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  Parliament  assembled,  and  by  authority  of  the  same  : — that  from  and  after 
the  11th  day  of  May,  which  shall  be  in  the  year  of  our  Lord,  1698,  *it  shall  r^giK-i 
and  may  be  lawful  lor  all  merchants  and  traders,  and  others  desiring  to  end  ■-  '  J 
any  controversy,  suit  or  quarrel,  controversies,  suits,  or  quarrels,  for  which  there 
is  no  other  remedy  but  by  personal  action,  or  suit  in  equity,  by  arbitration  ;  to  agree 
that  their  submission  of  their  suit,  to  the  award  or  umpirage  of  any  person  or  per- 
sons, should  be  made  a  rule  of  any  of  his  Majesty's  courts  of  record,  which  the  par- 
ties shall  choose;  and  to  insert  such  their  agreement  in  their  submission,  or  the  con- 
dition of  bond  or  promise,  whereby  they  oblige  themselves  respectively  to  submit  to 
the  award  or  umpirage  of  any  person  or  persons;  which  agreement  being'  so  made  and 
inserted  in  their  submission  or  promise,  or  condition  of  their  respective  bonds,  shall 
or  may,  upon  producing  an  affidavit  thereof,  made  by  the  witnesses  thereunto,  or 
any  one  of  them,  in  the  court  of  which  the  same  is  agreed  to  be  made  a  rule,  and 
reading-  and  tiling-  the  said  affidavit  in  court,  be  entered  of  record  in  such  court: 
and  a  rule  shall  thereupon  be  made  by  the  said  court,  that  the  parlies  shall  sub- 
mit to,  and  finally  be  concluded  by  the  arbitration  or  umpirage  which  shall  be 
made  concerning  them  by  the  arbitrators  or  umpire  pursuant  to  such  submission: 
and  in  case  of  disobedience  to  such  arbitration  or  umpirage,  the  party  neglecting 
or  refusing  to  perform  and  execute  the  same,  or  any  part  thereof!,  shall  be  subject 
to  all  the  penalties  of  contemning  a  rule  of  court,  when  he  is  a  suitor  or  defendant 
in  such  court:  and  the  court  on  motion  shall  issue  process  accordingly ;  which 
process  shall  not  be  stopped  or  delayed  in  its  execution  by  any  order,  rule,  com- 
mand, or  process,  of  any  other  court  either  of  law  or  equity;  unless  it  shall  be 
made  appear  on  oath  to  such  court,  that  the  arbitrators  or  umpire  misbehaved 
themselves,  and  that  such  award,  arbitration,  or  umpirage,  was  procured  by  cor- 
ruption, or  other  undue  means. 

S.  2.  And  be  it  further  enacted,  by  the  authority  aforesaid,  that  any  arbitration 
or  umpirage  procured  by  corruption  or  undue  means,  shall  be  judged  and  esteemed 
void,  and  of  none  effect,  and  accordingly  be  set  aside  by  any  court  of  law  or 
equity;  so  as  complaint  of  such  corruption  or  undue  practice  be  made  in  the  court, 
where  the  rule  is  made  for  submission  to  such  arbitration  or  umpirage,  before  the 
last  day  of  the  next,  term  after  such  arbitral  ion  or  umpirage  made  and  published  to 
the  parties;  anything  in  this  act  contained  to  the  contrary  notwithstanding. 


ACTS  CONCERNING  THE  EXPENSES  OF  PRISONERS. 
5  Geo.  IV.  c.  85. 

An  Act  for  amending  an  Act  of  the  last  session  of  parliament,  relating  to  the 
building)  repairing,  and  enlarging  of  certain  Goals  ami  Jlunsis  of  Correc- 
tion: and  for  procuring  information  as  to  (he  slate  of  all  other  duals  and 
Houses  of  Correction,  in  England  and  Wales.  [21st  June,  1824.] 

[By  s.  1,  parties  having  charge  of  gaols  for  cities,  Sfc,  may  contract  with  jus- 
tices having  charge  of  county  gaols  for  care  of  prisoners.] 
S.  2.  And  be  it  further  enacted,  that  the  moneys  to  be  paid  under  any  such  con- 
tract as  aforesaid,  shall  be  raised  in  the  same  manner  as  moneys  for  defraying  the 
expenses  of  the  gaol  or  house  of  correction,  for  which  a  substitute  shall  be  provided 
under  such  contract:  and  where  such  expenses  are  not  wholly  defrayed  from  the 
same  fund,  and  there  shall  arise  a  difference  of  opinion  between  the  parties  inter- 
ested in  the  several  funds  applicable  to  the  several  purposes  of  the  prison,  as  to  the 
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proportion  in  which  those  funds  respectively  shall  contribute  to  the  sum  to  be  paid 
to  the  county,  riding,  or  division,  for  the  use  of  its  prison,  and  such  difference  shall 
r*£lPl  not  ^e  ^justed  Dy  agreement  between  themselves;  it  shall  *be  lawful  for 
*-  -I  either  of  such  parties  to  apply  to  the  justices  of  assize  of  the  last  preced- 
ing circuit,  or  of  the  next  succeeding  circuit,  or  to  one  of  such  justices,  who  shall, 
by  writing  under  their  or  his  hands  or  hand,  nominate  a  barrister-at-law,  not  hav- 
ing any  interest  in  the  question,  to  arbitrate  between  the  parties;  and  such  arbi- 
trator may,  if  he  shall  see  fit,  adjourn  the  hearing  from  time  to  time,  and  require 
all  such  further  information  to  be  afforded,  by  either  of  the  parties,  as  shall  appear 
to  him  meet  and  necessary;  and  shall,  by  his  award  in  writing,  determine  the  pro- 
portions in  which  such  parties  shall  contribute  towards  the  said  expenses;  and  his 
award  shall  be  final  and  conclusive  between  the  parties:  and  such  arbitrator  shall 
also  assess  the  costs  of  the  arbitration,  and  shall  direct  by  whom,  and  out  of  what 
fund,  the  same  shall  be  paid. 


5  &  6  Will.  IV.  c.  76. 

An  Act  to  provide  for  the  Regulation  of  Municipal  Corporations  in  England 
and  Wales.  [9lh  Sept.  1335.] 

S.  114.  And  be  it  enacted,  that  the  treasurer  of  every  county  in  England  and 
Wales  shall  keep  an  account  of  all  costs  arising  out  of  the  prosecution,  mainte- 
nance, and  punishment,  conveyance  and  transport,  of  all  offenders  committed  for 
trial  to  the  assizes  in  such  county  from  any  borough,  in  which  a  separate  court  of 
Quarter  Sessions  of  the  peace  shall  be  holden  :  and  the  treasurer  of  every  such 
county  shall,  not  more  than  twice  in  every  year,  send  a  copy  of  the  said  account 
to  the  council  of  each  of  the  said  boroughs,  and  shall  make  an  order  for  payment 
of  the  same  on  the  council  of  such  borough;  and  the  council  of  every  such  borough 
shall  forthwith  order  the  same,  with  all  reasonable  charges  of  making  and  sending 
such  account,  to  be  paid  to  the  treasurer  of  such  county  out  of  the  borough  fund : 
and  in  case  any  difference  shall  arise  concerning  the  said  account,  it  shall  be 
decided  by  the  arbitration  of  a  barrister  to  be  named,  as  is  provided  in  the  case  of 
differences  with  respect  to  the  payment  of  moneys  under  contracts,  made  by  autho- 
rity of  an  act  made  in  the  fifth  year  of  his  late  Majesty  King  George  the  Fourth^ 
intitled,  "An  Act  for  amending  an  Act  of  the  last  Session  of  Parliament,  relating 
to  the  Building,  Repairing,  and  Enlarging  of  certain  Gaols  and  Houses  of  Correc- 
tion, and  for  procuring  information  as  to  the  states  of  all  other  Gaols  and  Houses 
of  Correction  in  England  and  Wales,"  &c.  &c. 


5  &  6  Vict.  c.  93. 

An  Act  to  amend  the  Laios  concerning  Prisons.  [Wth  Aug.  1842.] 

S.  20.  And  be  it  enacted,  that  the  expense  heretofore  incurred,  or  hereafter  to 
be  incurred,  in  the  conveyance,  transport,  maintenance,  safe  custody,  and  care  of 
such  prisoners  [prisoners  from  a  borough  ivith  a  separate  court  of  Quarter  Ses- 
sions, kepi  in  count?/  prison,  not  under  contract]  as  al'oresaid,  shall  be  paid  out  of 
a  rate  to  be  made  and  levied  for  that  purpose  by  the  council  of  such  borough,  in 
the  nature  of  a  borough  rale;  and  any  such  rate  may  be  made  and  recovered  in 
the  Bame  manner  as  any  borough  rate  may  be  made  or  recovered  ;  and  the  amount 
of  all  BUCh  expenses  of  conveyance,  transport,  maintenance,  safe  custody,  and  care 
of  prisoners  as  aforesaid,  shall,  in  case  of  dispute,  be  settled  by  such  barrister-at- 
law  as  shall  be  determined  upon  in  writing  between  the  visiting  justices  of  such 
prison  and  the  council  of  such  borough;  and  in  case  no  appointment  of  such  bar- 
rister be  agreed  upon  by  the  said  parties  within  the  space  of  fourteen  days  next 
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after  such  dispute  shall  have  arisen,  such  dispute  shall  be  decided  by  the  arbitra- 
tion of  a  barrister,  to  be  tiamed,  as  provided  in  the  case  of  differences *\vith  r*a-|7i 
respect  to  the  payment  of  moneys  under  contracts,  made  by  authority  of  an  ^  J 
act  passed  in  the  fifth  year  of  the  reign  of  King  George  the  Fourth,  intituled  "An 
Act  for  amending  an  Act  of  the  last  Session  of  Parliament,  relating*  to  the  Build- 
ing and  Enlarging  of  certain  Gaols  and  Houses  of  Correction,  and  for  procuring 
information  as  to  the  state  of  all  other  Gaols  and  Houses  of  Correction  in  England 
and  Wales." 


7  &  8  Vict.  c.  93. 

An  Act  to  enable  Barristers  appointed  to  arbitrate  between  Counties  and  Bo- 
roughs to  submit  a  Special  Case  to  the  Superior  Courts. 

[9th  August,  1844.] 

Whereas  by  an  act  passed  in  the  sixth  year  of  the  reign  of  his  late  Majesty 
King  William  the  Fourth,  intituled  "An  Act  to  provide  for  the  Regulation  of  Mu- 
nicipal Corporations  in  England  and  Wales,"  and  by  another  act  passed  in  the  sixth 
year  of  the  reign  of  her  Majesty,  intituled  "An  Act  to  amend  the  Law  concerning 
Prisons,"  provision  was  made  for  the  appointment  of  barristers-at-law  to  arbitrate 
in  cases  of  difference  concerning  certain  accounts,  and  the  amounts  of  certain  ex- 
penses therein  mentioned :  and  whereas  it  is  expedient  that  the  treasurer  of  the 
county,  the  visiting  justices  of  the  prison,  and  the  council  of  the  borough,  or  any 
one  of  them,  affected  by  any  award  which  maybe  made  by  any  barrister  under  the 
authority  of  either  of  the  said  acts,  should  be  enabled  to  obtain  in  a  summary  way 
the  opinion  of  one  of  the  superior  courts  of  common  law  at  Westminster,  upon  any 
point  of  law  arising  out  of  any  of  the  matters  referred  to  such  barrister:  be  it 
therefore  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present 
parliament  assembled,  and  by  the  authority  of  the  same,  that  in  any  case  in  which 
a  barrister-at-law  shall  have  been,  or  shall  hereafter  be  named,  as  in  the  said  recited 
acts,  or  either  of  them,  is  mentioned,  to  arbitrate  between  the  parties,  such  barris- 
ter-at-law, upon  the  requisition  in  writing  of  the  treasurer  of  the  county,  or  of  the 
visiting  justices  of  the  prison,  or  of  the  town  clerk  of  the  borough,  on  behalf  of 
the  council  of  the  borough,  who  shall  be  interested  in  the  decision  of  such  barris- 
ter, shall  be  empowered,  if  he  nail  think"  fit,  before  making  his  award,  to  state 
one  or  more  special  case  or  cases  touching  any  of  the  matters  referred  to  such 
barrister-at-law  for  the  opinion  of  such  one  of  the  superior  courts  of  common  law 
at  Westminster  as  he  shall  direct,  or  to  raise  in  any  award  to  be  at  any  time  made 
by  him  any  question  or  questions  for  the  opinion  of  such  court;  and  such  court 
shall  hear  and  determine  the  matter  according  to  the  practice  of  the  court  upon 
special  cases,  and  make  such  order  as  to  the  costs,  and  by  and  to  whom,  and  in 
what  manner,  the  same  shall  be  paid  or  borne,  as  to  such  court  shall  seem  meet, 
and  the  decision  of  the  court  shall  be  binding  on  such  barrister  in  making  his 
award. 

S.  2.  And  be  it  declared  and  enacted,  that  in  case  any  barrister  who  shall  have 
been,  or  shall  hereafter  be  named,  in  pursuance  of  the  said  recited  acts,  or  either 
of  them,  or  of  this  act,  shall  die,  or  refuse  to  act,  or  be  disabled  from  acting,  either 
from  ceasing  to  practise  as  a  barrister,  or  for  any  other  reason,  before  making  his 
award,  the  several  parties  in  the  said  several  acts  mentioned,  shall  be  authorized 
and  required  to  name  another  barrister-at-law  for  all  the  purposes  in  the  said  seve- 
ral acts  mentioned,  or  any  of  them,  in  like  manner  as  if  no  appointment  had  been 
made  under  the  same;  and  the  barrister  so  newly  named  shall  have  the  same 
authority  to  decide  the  matters  in  difference  as  if  no  other  appointment  had  been 
made;  and  in  every  such  case  in  which,  before  the  passing  of  this  act,  a  second 
barrister  has  been  appointed  to  settle  or  determine  any  matters  in  difference,  left 
unsettled  or  undetermined  by  the  barrister  first  appointed  for  that  purpose,  the 
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r*aiq-i  appointment  of  such  second  barrister  shall  be  deemed  *gooa\  and  the  barrjs- 
*■  -•  ter  so  secondly  appointed  shall  be  deemed  to  have,  and  to  have  had,  from 
his  appointment  the  same  authority  as  if  appointed  under  this  act. 


ACTS  CONCERNING  MASTERS  AND  WORKMEN. 

5  Geo.  IV.  c.  96. 

An  Act  to  consolidate  and  amend  the  Laws  relative  to  the  Arbitration  of  Dis- 
putes between  Masters  and  Workmen.  \2\st  June,  1824.] 

Whereas  it  is  expedient,  that  the  laws  relative  to  the  arbitration  of  disputes 
between  Masters  and  Workmen  should  be  consolidated  and  amended,  and  one 
general  law  made  applicable  to  every  description  of  trade  and  manufacture  ;  be 
it  therefore  enacted  by  the  King's  most  excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present 
parliament  assembled,  and  by  the  authority  of  the  same,  that  from  and  after  the 
passing  of  this  act,  so  much  of  a  certain  act  passed  in  the  parliament  of  Ireland, 
in  the  third  year  of  King  George  the  Second,  iniituled  "An  Act  to  prevent  unlaw- 
ful Combinations  of  Workmen,  Artificers,  and  Labourers  employed  in  the  several 
Trades  and  Manufactures  of  this  Kingdom,  and  for  the  better  Payment  of  their 
Wages;  as  also  to  prevent  Abuses  in  making  of  Bricks,  and  to  ascertain  their 
Dimensions,"  as  relates  to  the  decision  of  disputes  as  therein  mentioned  ;  also  a 
certain  other  act  passed  in  the  thirty-ninth  and  fortieth  years  of  King  George  the 
Third,  intituled,  "An  Act  for  settling  Disputes  that  may  arise  between  Masters 
and  Workmen  engaged  in  the  Cotton  Manufacture  in  that  Part  of  Great  Britain 
called  England;"  also  a  certain  other  act  passed  in  the  thirty-ninth  and  fortieth 
years  of  King  George  the  Third,  intituled  "An  Act  to  repeal  an  Act  passed  in  the 
last  Session  of  Parliament,  intituled  'An  Act  to  prevent  unlawful  Combinations  of 
Workmen,'  and  to  substitute  other  Provisions  in  lieu  thereof;"  also  a  certain  other 
act  passed  in  the  forty-first  year  of  King  George  the  Third,  intituled  "An  Act  to 
amend  so  much  of  an  Act  passed  in  the  Thirty-ninth  and  Fortieth  Years  of  the 
Reign  of  His  present  Majesty,  intituled  'An  Act  to  repeal  an  Act  passed  in  the 
last  Session  of  Parliament,  intituled  'An  Act  to  prevent  unlawful  Combinations 
of  Workmen,'  and  to  substitute  other  Provisions  in  lieu  thereof,'  as  relates  to  the 
Forms  of  Convictions  therein  referred  to;"  also  a  certain  other  act  passed  in  the 
forty-third  year  of  King  George  the  Third,  intituled  "  An  Act  for  preventing  and 
settling  Disputes  which  may  arise  between  Masters  and  Weavers  engaged  in  the 
Cotton  Manufacture  in  Scotland,  and  Persons  employed  by  such  weavers,  and  per- 
sons engaged  in  ornamenting  Cotton  Goods  by  the  Needle;"  also  a  certain  other 
act  passed  in  the  forty-fourth  year  of  King  George  the  Third,  intituled  "  An  Act 
to  amend  an  Act  passed  in  the  Thirty-ninth  and  Fortieth  Years  of  His  present 
Majesty,  intituled  'An  Act  for  settling  Disputes  that  may  arise  between  Masters 
and  Workmen  engaged  in  the  Cotton  Manufacture  in  that  part  of  Great  Britain 
called  England;'"  and  also  a  certain  other  act  passed  in  the  fifty-third  year  of  King 
George  the  Third,  intituled  "An  Act  for  the  better  regulation  of  the  Cotton  Trade 
in  Ireland,"  shall  be  and  the  same  are  hereby  repealed;  save  and  except  in  as  far 
as  the  same  may  have  repealed  any  prior  acts  or  enactments. 

S.  2.  And  be  it  further  enacted,  That  the  following  subjects  of  dispute  arising 
between  masters  and  workmen,  or  between  workmen  and  those  employed  by  them, 
in  any  trade  or  manufacture  in  any  part  of  Ureal  Britain  and  Ireland,  may  be 
settled  and  adjusted  in  manner  hereafter  mentioned;  that  is  to  say,  disagreements 
respecting  the  price  to  be  paid  for  work  done,  or  in  the  course  of  being  done, 
pfcgip/]  whether  such  disputes  shall  happen  or  arise  between  them  respecting  *the 
■-  '  ■"  payment  of  wages  as  agreed  upon,  or  the  hours  of  work  as  agreed  upon,  or 
any  injury  or  damage  done  or  alleged  to  have  been  done  to  the  work,  or  respect- 
ing any  delay  or  supposed  delay  in   finishing  the  work,  or  the   not  finishing  the 
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work  in  a  good  and  workmanlike  manner,  or  according-  to  any  contract,  or  to  bad 
materials;  cases  where  the  workmen  are  to  be  employed  to  work  any  new  pattern 
which  shall  require  them  to  purchase  any  new  implements  of  manufacture,  or  to 
make  any  alteration  upon  the  old  implements  for  the  working  thereof,  and  the 

masters  and  workmen  cannot  agree  upon  the  compensation  to  be  made  to  such 
workmen  tor  or  in  respect  thereof;  disputes  respecting  the  length,  breadth,  or 
quality  of  pieces  of  goods,  or,  in  the  case  of  cotton  manufacture,  the  yarn  thereof, 
or  the  quantity  and  quality  of  the  wool  thereof;  disputes  respecting  the  wages  or 
compensation  to  be  paid  for  pieces  of  goods  that  are  made  of  any  great  or  extra- 
ordinary length  ;  disputes  in  the  cotton  manufacture  respecting  the  manufacture 
of  cravats,  shawls,  policat,  romal,  and  other  handkerchiefs,  and  the  number  to  be 
contained  in  one  piece  of  such  handkerchiefs;  disputes  arising  out  of,  for,  or 
touching  the  particular  trade  or  manufacture,  or  contracts  relative  thereto,  which 
cannot  be  otherwise  mutually  adjusted  and  settled;  disputes  between  masters  and 
persons  engaged  in  sizing  or  ornamenting  goods;  but  nothing  in  this  act  contained 
shall  authorize  any  justice  or  justices  acting  as  hereinafter  mentioned  to  establish 
a  rate  of  wages  or  price  of  labour  or  workmanship  at  which  the  workmen  shall  in 
future  be  paid,  unless  with  the  mutual  consent  of  both  master  and  workman:  Pro- 
vided always,  that  all  complaints  by  any  workman  as  to  bad  materials  shall  be 
made  within  three  weeks  of  his  receiving  the  same;  and  all  complaints  arising 
from  any  other  cause  shall  be  made  within  six  days  after  such  cause  of  complaint 
shall  arise. 

S.  a.  And  be  it  further  enacted,  That  whenever  such  subjects  of  dispute  shall 
arise  as  aforesaid,  it  shall  be  lawful  for  the  master  and  workman,  or  either  of 
them,  to  demand  and  have  an  arbitration  or  reference  thereof  in  manner  follow- 
ing; that  is  to  say,  where  the  party  complaining  and  the  party  complained  of 
shall  come  before  or  agree  by  any  writing  under  their  hands  to  abide  by  the  de- 
termination of  any  justice  of  the  peace  or  magistrate  of  any  county,  riding,  divi- 
sion, stewartry,  barony,  city,  burgh,  town,  or  place  within  which  the  parties  reside, 
it  shall  and  may  be  lawful  for  such  justice  of  the  peace  or  magistrate  to  hear  and 
finally  determine,  in  a  summary  manner,  the  matter  in  dispute  between  such  par- 
ties; but  if  such  parties  shall  not  come  before  or  so  agree  to  abide  by  the  determi- 
nation of  such  justice  of  the  peace  or  magistrate,  then  it  shall  be  lawful  for  any 
such  justice  or  magistrate,  and  such  justice  of  the  peace  or  magistrate  is  hereby 
required,  on  complaint  made  before  him,  and  proof  by  the  examination  of  the  party 
making  such  complaint,  that  application  has  been  made  to  the  person  or  persons 
against  whom  such  cause  of  complaint  has  arisen,  or  his,  her,  or  their  agent  or 
agents,  if  such  dispute  has  arisen  with  such  agent  or  agents,  to  settle  such  dispute, 
and  that  the  same  has  not  been  settled  upon  such  complaint  being  made,  or  where 
the  dispute  relates  to  a  bad  warp,  that  such  cause  of  complaint  has  not  been  done 
away  with  within  forty-eight  hours  after  such  application,  to  summon  before  him 
such  person  or  persons,  or  agent  or  agents,  on  some  day  not  exceeding  three  days, 
exclusive  of  Sunday,  after  the  making  such  complaint,  giving  notice  to  the  person 
making  such  complaint  of  the  time  and  place  appointed  in  such  summons  for  the 
attendance  of  such  person  or  persons,  agent  or  agents  as  aforesaid ;  and  if  at  such 
time  and  place  the  person  or  persons  so  summoned  shall  not  appear  by  himself, 
herself,  or  themselves,  or  send  some  person  on  his,  her,  or  their  behalf,  to  settle 
such  dispute,  or  appearing  shall  not  do  away  such  cause  of  complaint,  then  and  in 
such  case  it  shall  be  lawful  for  such  justice,  and  he  is  hereby  required,  at  the 
request  of  either  of  such  parties,  to  nominate  arbitrators  or  referees  for  settling  the 
matters  in  dispute;  and  such  justice  shall  then  and  there  at  such  meeting  propose 
not  less  than  four  nor  more  than  six  persons,  one  half  of  whom  shall  be  master 
manufacturers,  or  agents  or  foremen  of  some  master  manufacturer,  and  the  other 
half  of  whom  shall  be  workmen  in  such  manufacture;  such  respective  persons 
residing  in  or  near  to  the  place  where  such  disputes  shall  have  arisen;  out  of 
which  master  manufacturers,  *agents,  or  foremen,  the  master  engaged  in  r*aom 
such  dispute,  or  his  agent,  shall  choose  one,  and  out  of  which  workmen  so  *•  ~  ' 
proposed  the  workman  or  his  agent  shall  choose  another,  who  shall  have  full  power 
to  hear  and  finally  determine  such  dispute. 

S.  4.  And  be  it  further  enacted,  That  in  case  any  or  either  of  the  persons  so 
proposed  by  any  such  justice  shall  refuse  or  delay  to  accept  such  arbitration,  or 


574  russell's   arbitrator. 

accepting  shall  not  act  therein,  within  two  days  after  such  nomination,  the  justice 
shall  proceed  to  name  another  or  other  persons  of  the  description  aforesaid,  in  the 
room  of  the  person  so  refusing-  as  aforesaid  to  be  arbitrator  or  arbitrators  in  the 
place  of  any  such  arbitrator  or  arbitrators  so  refusing  or  delaying  to  accept,  or  who 
shall  not  act;  and  in  every  case  of  a  second  nomination  the  arbitrators  shall  meet 
within  twenty-four  hours  after  the  application  for  the  same,  and  at  the  same  place 
at  which  the  meeting  of  the  referees  first  named  was  appointed,  or  at  some  other 
convenient  place,  as  the  justice  may  appoint;  and  the  expense  of  every  such  appli- 
cation for  the  appointment  of  a  second  referee  shall  be  borne  and  defrayed  by  the 
party  through  whose  default,  or  the  default  of  whose  referee,  such  application  is 
rendered  necessary;  and  the  justice  making  such  second  appointment  shall  certify 
the  same  in  the  form  for  lhat  purpose  hereafter  set  forth,  or  in  some  other  form  to 
the  like  effect ;  and  in  every  case  where  a  second  arbitrator  shall  be  appointed  as 
aforesaid,  and  such  second  arbitrator  shall  not  attend  at  the  same  time  and  place 
appointed  for  settling  the  matters  in  dispute,  it  shall  be  lawful  for  the  other  arbi- 
trator, at  such  time  and  place,  to  proceed  by  himself  to  the  hearing  and  deter- 
mining of  the  same  matters  in  dispute;  and  in  such  case  the  award  of  such  sole 
arbitrator  shall  be  final  and  conclusive  as  to  all  matters  in  dispute  submitted  to 
such  arbitrator,  without  being  subject  to  review,  appeal  or  suspension. 

S.  5.  And  be  it  further  enacted,  That  the  arbitrators  or  referees  being  so  nomi- 
nated as  aforesaid,  the  said  justice  shall  thereupon  appoint  a  place  of  meeting 
according  to  the  directions  of  this  act,  and  also  a  day  for  the  meeting,  notice  of 
which  nomination,  and  of  the  day  of  meeting,  shall  thereupon  be  given  by  such 
justice  to  the  persons  so  nominated  arbitrators  or  referees,  and  to  any  party  to  any 
such  dispute,  who  may  not  have  attended  the  meeting  before  such  justice  as  afore- 
said ;  which  appointment  shall  be  by  such  justice  certified  in  the  form  following, 
or  in  some  other  form  to  the  like  effect ;  that  is  to  say, 

"  I,  A.  B.,  one  of  the  justices  of  the  peace  acting  for 

,  do  hereby  certify,  That  C.  D.  and  E.  F.  are  duly 
nominated  referees  to  settle  the  matters  in  difference  between  G.  H.  of 

master  manufacturer,  [or  agent  or  foreman,  as  the  case  may  be,] 
and  I.  K.  of  weaver,  [or  otherwise,  as  the  case  may  be,] 

pursuant  to  an  act  passed  in  the  fifth  year  of  the  reign  of  his  present  Majesty  ;  and 
that  the  said  referees  are  hereby  directed  to  meet  at  on 

the  day  of  at 

of  the  clock  in  the  forenoon  [or  afternoon  as  the  case  may  be]. 

"A.  B." 

"  I,  A.  B.,  one  of  the  justices  of  the  peace  acting  for  ,  do  hereby 

certify,  That  the  above-named  C.  D.  and  E.  F.  [or  one  of  them,  as  the  case  maybe], 
having  refused  or  delayed  to  act  in  the  above-mentioned  reference,  L.  M.  and 
N.  O.  [or  L.  M.  only  as  the  case  may  be],  are  \or  is]  by  me  duly  nominated 
referees  [or  referee],  together  with  the  above-named  C.  D.  [or  E.  F.]  to  settle 
the  matters  in  difference  between  the  above-named  G.  H.  and  I.  K. ;  and  the  said 
C.  D.  or  E.  F.  together  with  the  said  L.  M.  [or  the  said  I.  M.  or  N.  O.,  as  the  case 
may  be],  are  directed  to  meet  at  the  place  above-mentioned,  on 

the  day  of  in  the  year  of 

our  Lord  at  of  the  clock  in  the 

forenoon  [or  afternoon,  as  the  case  may  be]. 

"A.  B." 

And  the  persons  so  appointed  as  aforesaid  shall  hear  and  examine  the  parties  and 
[*R9M  *tne'r  witnesses,  and  determine  such  dispute  within  two  days  after  such 
L  J  nomination,  exclusive  of  Sundays,  and  the  determination  of  such  arbitrators 
shall  be  final  and  conclusive. 

S.  6.  And  be  it  further  enacted,  That  in  all  cases  where  complaints  are  made 
respecting  bad  warps  or  utensils  by  workmen,  the  place  of  meeting  of  the  referees 
shall  be  at  or  as  near  as  may  be  to  the  place  where  the  work  shall  be  carrying  on, 
and  in  all  other  cases  at  or  as  near  as  may  be  to  the  place  or  places  where  the 
work  lias  been  given  out. 
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S.  7.  Provided  also,  and  be  it  further  enacted,  That  if  any  person  so  complain- 
ing as  aforesaid  shall  not  attend,  or  send  some  person  on  his  or  her  behalf,  at  the 
time  and  place  appointed  by  such  justice  of  the  peace,  for  the  purpose  of  naming 
such  persons  as  aforesaid,  such  person  shall  not  in  such  case  be  entitled  to  the 
benefit  of  this  act;  and  if  any  person  against  whom  any  such  complant  shall  have 
been  made  as  aforesaid  shall  not  attend,  or  send  some  person  on  his  or  her  behalf, 
the  justice  of  the  peace  shall  thereupon  nominate  a  person  tor  him  out  of  such  per- 
sons so  proposed  as  aforesaid. 

S.  8.  And  be  it  further  enacted,  That  the  said  arbitrators  and  referees  shall 
meet  at  the  time  and  place  fixed  by  the  justice  of  the  peace  by  whom  such  referees 
were  appointed,  and  shall,  by  inspection  of  the  work  in  regard  to  which  the  dis- 
pute may  have  arisen,  by  hearing  and  examining  the  parties,  or  any  other  persons 
on  their  behalf,  or  that  attend  to  give  evidence  respecting  the  matters  in  dispute, 
upon  oath,  (which  the  said  arbitrators  and  referees  are  hereby  empowered  to  ad- 
minister,) or  otherwise,  or  by  otherwise  ascertaining  the  true  state  of  the  case,  in 
such  manner  as  to  such  arbitrators  and  referees  shall  appear  necessary,  proceed 
to  determine  the  matter  or  matters  in  dispute  referred  to  them  ;  and  the  award  to 
be  made  by  such  arbitrators  and  referees  shall  be  final  and  conclusive  between  the 
parties  without  being  subject  to  review  or  challenge  by  any  court  or  authority 
whatsoever. 

S.  9.  And  be  it  further  enacted,  That  it  shall  be  lawful  for  any  arbitrator  or  arbi- 
trators, referee  or  referees,  and  he  or  they  are  hereby  authorized  and  required  at 
the  request  in  writing  of  any  of  the  parties  to  issue  his  or  their  summons  to  any 
witness  or  witnesses  to  appear  and  give  evidence  before  such  arbitrator  or  arbitra- 
tors, referee  or  referees,  at  the  time  and  place  appointed  for  hearing  and  determin- 
ing any  such  dispute,  and  which  time  and  place  shall  be  specified  in  such  sum- 
mons; and  if  any  person,  so  summoned  to  appear  as  a  witness  as  aforesaid,  shall 
not  appear  before  such  arbitrator  or  arbitrators,  referee  or  referees,  at  the  time  and 
place  specified  in  such  summons,  or  offer  some  reasonable  excuse  for  the  default, 
or,  appearing  according  to  such  summons,  shall  not  submit  to  be  examined  as  a  wit- 
ness, and  give  his  evidence  before  such  arbitrator  or  arbitrators,  referee  or  referees, 
touching  the  matter  of  such  dispute,  then  and  in  every  such  case  it  shall  be  lawful 
for  any  one  or  more  of  his  Majesty's  justices  of  the  peace  acting  in  and  for  the 
county,  stewartry,  riding,  division,  barony,  city,  burgh,  town,  or  place,  where  such 
dispute  shall  have  arisen,  and  they  are  hereby  authorized,  (proof  on  oath,  in  the 
case  of  any  person  not  appearing  according  to  such  summons,  having  been  first 
made  before  such  justice  or  justices  of  the  due  service  of  such  summons  on  every 
such  person  by  delivering  the  same  to  him,  or  by  leaving  the  same  twenty-four 
hours  before  the  time  appointed  for  such  person  to  appear  before  such  arbitrator  or 
arbitrators,  referee  or  referees,  at  the  usual  place  of  abode  of  such  person,)  by 
warrant  under  the  hands  of  any  such  justice  or  justices  to  commit  any  sucli  person 
so  making  default  in  appearing,  or  appearing  and  refusing  to  give  evidence,  to 
some  prison  within  the  jurisdiction  of  any  sucli  justice  or  justices,  there  to  remain, 
without  bail  or  mainprize,  for  any  time  not  exceeding  two  calendar  months  nor 
less  than  seven  days,  or  until  such  person  shall  submit  himself  to  be  examined, 
and  give  his  evidence  before  such  arbitrator  or  arbitrators,  referee  or  referees,  as 
aforesaid :  Provided  always,  that  in  case  such  dispute  shall  be  heard  and  deter- 
mined before  such  offender  shall  submit  to  be  examined,  and  give  evidence  as  afore- 
said, then  and  in  every  such  case  he,  she,  or  they  shall  be  imprisoned  the  full  term 
of  such  commitment. 

S.  10.  And  be  it  further  enacted,  That  in  case  such  arbitrators  and  referees  so 
^appointed  cannot  agree  upon  and  decide  such  matter  or  matters  in  dispute  r*aooi 
so  referred  as  aforesaid,  or  shall  not  make  and  sign  their  award  within  ^  J 
three  days  after  the  date  of  the  order  of  such  justice,  certifying  their  appointment, 
then  the  said  arbitrators  and  referees  shall,  without  delay,  go  before  the  justice  by 
whom  they  were  appointed,  and,  in  case  of  his  absence  or  indisposition,  before  any 
other  of  his  Majesty's  justices  of  the  peace  acting  in  and  for  the  county,  stewartry, 
riding,  division,  barony,  city,  burgh,  town,  liberty,  or  place,  and  residing  nearest 
to  the  place  where  the  meeting  to  settle  such  dispute  shall  have  taken  place,  and 
shall  state  to  such  justice  or  justices  who  may  be  present  the  points  in  difference 
between  them  the  said  arbitrators  and  referees,  which  points  in  difference  the 
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said  justice  or  justices  shall  and  is  and  are  hereby  authorized  and  required  to  hear 
and  determine  upon  the  statement  of  the  arbitrators  and  referees;  and  the  said 
justice  or  justices  is  and  are  hereby  directed  and  required  to  settle  and  determine 
the  matter  in  dispute  with  all  possible  dispatch,  and  in  all  cases  within  the  space  of 
two  days  alter  the  expiration  of  the  time  hereby  allowed  to  the  arbitrators  and 
referees  to  make  and  sign  their  award  ;  and  the  determination  of  such  justice  or 
justices  shall  be  final  and  conclusive  between  the  parties  so  differing  as  albresaid, 
without,  being  subject  to  review  or  challenge  by  any  court  whatsoever. 

S.  11.  And  be  it  further  enacted,  That  if  either  arbitrator  or  referee  shall  neglect 
or  refuse  to  go  before  such  justice  of  the  peace  in  the  manner  herein  directed,  it 
shall  and  may  be  lawful  tor  such  justice,  after  summoning  the  arbitrators  to  attend 
him,  to  determine  the  matter  or  matters  in  dispute,  upon  the  statement  and  repre- 
sentation of  either  of  the  arbitrators  who  shall  come  before  him. 

S.  12.  Provided  always,  and  be  it  further  enacted,  That  no  jfistice  of  the  peace, 
being  also  a  master  manufacturer  or  agent,  shall  act  as  sucX^ustice  under  this 
act. 

S.  13.  Provided  always,  and  be  it  further  enacted,  Tha  H^«  well  in  all  such 
cases  of  dispute  as  aforesaid  as  in  all  other  cases,  if  the  parties  mutually  agree  that 
the  matter  in  dispute  shall  be  arbitrated  and  determined  in  a  different  mode  to  the 
one  hereby  prescribed,  such  agreement  shall  be  valid,  and  the  award  and  determi- 
nation thereon  final  and  conclusive  between  the  parties;  and  the  same  proceedings 
of  distress,  sale,  and  imprisonment,  as  hereafter  mentioned,  shall  be  had  towards 
enforcing  such  award,  (by  application  to  any  justice  of  the  peace  of  the  county, 
stewartry,  riding,  division,  barony,  city,  town,  burgh,  or  place  within  which  the 
parties  shall  reside,)  as  are  by  this  act  prescribed  for  enforcing  awards  made  under 
and  by  virtue  of  its  provisions. 

iS.  14.  Provided  always,  and  be  it  further  enacted,  That  where  any  work  shall 
have  been  delivered  to  any  workmen  by  the  agent  or  servant  of  any  master  or 
masters,  to  be  when  finished  delivered  to  suclragent  or  servant,  and  also  where 
two  or  more  persons  shall  carry  on  the  business  of  such  manufacture  as  partners, 
in  every  such  case  respectively  the  like  proceedings  shal1  and  may  be  had  and 
made  against  such  agent,  servant,  or  any  partner,  and  shall  be  as  effectual  as  if 
the  same  had  been  had  and  made  against  the  principal  or  all  the  parties;  and  all 
the  said  persons  respectively  shall  obey  the  award  made  thereupon,  and  all  such 
order  or  orders  as  shall  be  made  by  the  said  justice  or  justices  in  or  respecting  the 
matters  in  dispute,  and  shall  be  subject  to  the  same  proceedings  and  consequences 
for  refusing  or  delaying  to  abide  by  or  perform  the  same,  as  if  the  proceedings  had 
been  had  against  the  principal,  or  against  all  the  partners. 

S.  15.  And  be  it  further  enacted,  That  it  shall  be  lawful  in  all  cases  for  any 
master  or  workman  by  writing  under  his  hand  to  authorize  any  person  to  act  for 
him  in  submitting  to  arbitration  and  attending  arbitrators  or  justices  touching  the 
matter  of  any  arbitration. 

S.  16.  Provided  also,  and  be  it  further  enacted,  That  in  all  cases  where  any  pro- 
ceedings may  be  had  against  a  master  or  masters  under  this  act,  or  where  such 
proceedings  shall  have  been  commenced,  and  the  master  or  masters  shall  become 
or  be  bankrupt,  or  any  assignment  of  his  or  their  estate  or  effects  shall  have  been 
made  under  the  said  bankruptcy,  or  otherwise  by  deed  or  in  law,  the  factor  or 
T*82,:n  tnIstee  "pon  or  the  assignee  or  assignees  of  such  estate  or  effects  shall  *be 
"'  J  liable  to  the  proceedings  authorized  by  this  act  against  the  master  or  masters, 
as  fully  as  the  master  or  masters  was  or  were  before  the  bankruptcy  or  assignment; 
and  such  proceedings  may  be  commenced  or  carried  on  against  such  factor,  trustee, 
assignee,  or  assignees,  who  shall  fulfil  and  abide  by  the  award  made  thereupon, 
and  all  such  order  or  orders  as  shall  be  made  by  the  said  justice  or  justices  or 
respecting  the  matters  in  dispute,  and  shall  be  subject  to  the  same  proceeding  :  and 
Consequences  for  wilfully  refusing  or  delaying  to  abide  by  or  perform  the  same,  as 
if  the  proceedings  had  been  had  against  the  master  or  masters  before  his  or  their 
bankruptcy,  or  the  assignment  of  his  or  their  estate  or  effects;  provided  that  all 
sums  of  money  to  be  paid  in  pursuance  of  such  award  or  orders  shall  be  recover- 
able only  out  ofthe  estate  or  effects  of  such  master  or  masters,  and  not  out  of  the 
proper  money  of  such  factor,  trustee,  assignee,  or  assignees. 

a.  17.  And  be  it  further  enacted,  That  where  any  married  woman  or  infant 
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under  the  age  of  twenty-one  years  shall  have  cause  of  complaint  in  any  of  the  cases 
provided  for  by  this  act  against  any  master  or  masters,  his  or  their  agent  or  servant, 
or  factor  or  trustee,  or  assignee  or  assignees  as  aforesaid,  such  complaint  may  be 
lodged  and  all  further  proceedings  thereupon  had  by  and  in  the  name  of  the  hus- 
band of  such  married  woman,  and  of  the  father,  or,  if  dead,  of  the  mother,  or,  if  on 
the  death  of  both  parents,  of  any  of  the  kindred  of  any  such  infant,  or  of  the  surety 
or  sureties  in  any  indenture  of  apprenticeship  of  any  such  infant,  being  an  appren- 
tice, or  of  any  person  nominated  by  such  infant,  if  he  or  she  shall  not  have  parent, 
kindred,  or  surety  ;  and  all  such  proceedings  shall  be  as  effectual,  valid,  and  bind- 
ing as  if  such  married  woman  was  sole,  and  such  infants  were  of  full  age,  and  pur- 
sued  by  themselves  the  remedies  provided  by  this  act. 

S.  18.  And  be  it  further  enacted,  That  with  every  piece  of  work  given  out  by 
the  manufacturer  to  a  workman  to  be  done  there  shall  (if  both  parties  are  agreed) 
be  delivered  a  note  or  ticket  in  such  form  as  the  said  parties  shall  mutually  agree 
upon;  and  which  said  note  or  ticket,  in  the  event  of  dispute  between  the  manu- 
facturer and  workman,  shall  be  evidence  of  all  matters  and  things  mentioned  therein 
or  respecting  the  same. 

S.  19.  And  be  it  further  enacted,  That  a  duplicate  of  every  such  note  or  ticket 
shall  be  made  and  kept  by  the  master  or  agent  delivering  the  same,  which  dupli- 
cate shall  be  evidence  of  all  the  matters  and  things  therein  contained,  in  case  the 
workman  shall  not  produce  to  the  arbitrators  or  the  said  justice,  as  the  case  may 
be,  the  said  note  or  ticket  so  delivered  to  him  with  the  said  work. 

S.  20.  And  it  be  further  enacted,  That  it  shall  not  be  allowable  to  any  manufac- 
turer, who  shall  have  received  into  his  possession  any  article  without  objection 
made  within  twenty-four  hours,  by  himself  or  his  clerk  or  foreman,  afterwards  to 
make  any  complaint  on  account  of  work  so  received. 

S.  21.  Provided  always,  and  be  it  further  enacted,  That  if  the  parties  by  and 
between  whom  the  said  reference  shall  take  place  as  aforesaid  shall  think  it  ex- 
pedient or  be  desi*  v  'o  extend  the  time  hereby  limited  for  the  making  the  award 
or  umpirage,  itshrijjfcand  may  be  lawful  for  them  to  extend  the  same  accordingly, 
by  endorsement,  according  to  the  form  in  the  schedule  hereunto  annexed,  on  the 
back  of  the  order  of  the  justice  of  the  peace,  certifying  the  appointment  of  the 
referees,  to  be  signed  by  both  of  them  in  the  presence  of  one  or  more  credible 
witness  or  witnesses. 

S.  22.  And  be  it  further  enacted,  That  the  award  or  umpirage  to  be  made  upon 
any  reference  demanded  under  this  act  shall  and  may  be  drawn  up  and  written  at 
the  foot  or  upon  the  back  of  the  said  order,  certifying  the  appointment  of  the  refe- 
rees, according  to  the  form  in  the  schedule  hereunto  annexed. 

S.  23.  And  be  it  further  enacted,  That  upon  fulfilment  of  the  award  or  umpi- 
rage the  same  shall  be  acknowledged  by  the  party  in  whose  behalf  the  same  was 
made,  by  an  acknowledgment  at  the  foot  of  the  said  award,  in  the  form  of  the 
schedule  hereunto  annexed,  which,  with  the  award,  shall  thereupon  be  delivered 
to  the  party  fulfilling  the  same. 

*S.  24.  And  be  it  further  enacted,  That  if  any  party  shall  refuse  or  delay  r^aodi 
to  fulfil  an  award  under  this  act  for  the  space  or  term  of  two  days  after  the  '■J 
same  shall  have  been  reduced  into  writing,  it  shall  be  lawful  for  any  such  justice 
as  aforesaid,  on  the  application  of  the  party  aggrieved,  and  he  is  hereby  required, 
by  warrant  under  his  hand  according  to  the  form  of  the  schedule  hereunto  annex- 
ed, or  in  some  other  form  to  the  like  effect,  to  cause  the  sum  and  sums  of  money 
directed  to  be  paid  by  any  such  award  to  be  levied  by  distress  and  sale  of  any 
goods  and  chattels  of  the  person  or  persons  liable  to  pay  the  same,  together  with 
all  costs  and  charges  attending  such  distress  and  sale,  such  sale  to  take  place 
within  such  time  not  exceeding  five  days  as  the  said  justice  shall  think  proper; 
and  the  overplus,  if  any,  to  arise  by  such  sale,  to  be  rendered  to  the  owners  of  the 
goods  and  chattels  distrained  ;  and  in  case  it  shall  appear  by  any  return  to  such 
warrant  that  no  sufficient  distress  can  be  readily  had,  which  return  may  be  in  the 
form  contained  in  the  schedule  hereunto  annexed,  or  in  some  other  form  to  the 
like  effect,  it  shall  be  lawful  for  any  such  justice  as  aforesaid,  and  he  is  hereby 
required  by  warrant  under  his  hand  according  to  the  form  of  the  schedule  here- 
unto annexed,  or  in  some  other  form  to  the  like  effect,  to  commit  the  person  or 
persons  so  liable  as  aforesaid  to  the  common  gaol,  or  some  house  of  correction 
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within  his  or  their  jurisdiction,  there  to  remain  without  bail  for  any  time  not  ex- 
ceeding three  months. 

S.  25.  And  whereas  cases  may  occur  where  the  recovery  of  such  sum  or  sums 
of  money  by  distress  and  sale  of  the  goods  and  chattels  of  the  defaulter  may  appear 
to  the  justice  or  justices  of  the  peace  by  whom  the  warrant  is  to  be  issued  to  be 
attended  with  consequences  ruinous  or  in  an  especial  manner  injurious  to  the 
defaulter  and  his  family  ;  to  prevent  which  consequences,  be  it  further  enacted, 
That  the  said  justice  or  justices,  in  all  such  cases,  shall  withhold  such  warrant, 
and  commit  the  defaulter  to  the  common  gaol  or  some  house  of  correction  within 
his  or  their  jurisdiction,  there  to  remain  without  bail  for  any  time  not  exceeding 
three  months;  such  commitment  to  be  in  the  form  or  to  the  effect  of  the  form  in 
the  schedule  to  this  act  annexed. 

S.  26.  And  be  it  further  enacted,  That  where  any  person  shall  be  committed 
to  prison  for  refusing  or  delaying  to  fulfil  an  award  as  aforesaid,  and  such  person 
shall,  at  any  time  during  the  period  of  his  or  her  imprisonment,  pay  to  the  gov- 
ernor or  keeper  of  the  prison  the  full  amount  of  the  sum  awarded,  with  all  reason- 
able expenses  incurred  through  such  refusal  or  delay,  it  shall  be  lawful  for  such 
governor  or  keeper  of  such  prison,  and  he  is  hereby  required,  forthwith  to  discharge 
such  person  from  his  custody. 

S.  27.  And  be  it  further  enacted,  That  the  justice  or  justices  by  whom  any 
person  or  or  persons  shall  be  committed  to  prison  for  not  appearing  as  a  witness, 
or  not  submitting  to  be  examined,  shall  cause  the  warrant  or  order  for  such  com- 
mitment to  be  drawn  up  in  the  form  or  to  the  effect  set  forth  in  the  schedule  to 
this  act. 

S.  28.  And  be  it  further  enacted,  That  no  appeal  or  certiorari  shall  lie  against 
any  proceedings  under  this  act. 

S.  29.  And  be  it  further  enacted,  That  no  proceedings  under  this  act  shall  be 
invalid  for  want  of  form. 

S.  30.  And  be  it  further  enacted,  That  the  following  and  no  higher  fees  shall 
be  allowed  to  be  taken  for  any  proceeding  under  this  act ;  (that  is  to  say,) 

To  the  clerk  of  the  justice  or  justices  : 

For  each  summons  .  .  Two-pence. 

For  every  oath  or  affirmation  .  Three-pence. 

For  drawing  and  entering  the  order  .  Four-pence. 

For  every  warrant  .  .  Six-pence. 

To  the  constable  or  other  peace  officer  : 

For  service  of  summons  or  order        .  Four-ppnce. 

For  executing  warrant  of  distress  and  sale  of  goods  One  shilling. 

[*825]  *For  custody  of  goods  distrained,  per  diem  Three-pence. 

For  every  mile  he  shall  travel  .  Three-pence. 

For  every  caption  .  .  Sixpence. 

And  a  table  of  fees,  signed  by  the  clerk  to  such  justice  or  justices,  shall  be  hung 
up  in  every  place  where  any  general  or  quarter  session,  or  petty  or  other  sessions 
of  the  peace  shall  be  held. 

S.  81.  And  be  it  further  enacted,  That  all  costs,  time,  and  expenses  attending 
the  application  to  justices,  to  be  made  under  this  act,  and  of  the  arbitration  pur- 
suant thereon,  shall  be  settled  by  the  arbitrators  or  arbitrator  by  whom  such  dis- 
pute shall  be  settled  :  and  where  the  same  shall  be  determined  by  any  justice  of 
the  peace,  pursuant  to  this  act,  then  the  costs,  time,  and  expenses  aforesaid  shall 
be  settled  by  such  justice;  and  where  the  arbitrators  appointed  as  aforesaid  can- 
not agree  as  to  the  costs,  time,  and  expenses  to  be  allowed,  the  same  shall  be 
settled  by  the  justice  or  justices  of  the  peace  by  whom  the  said  arbitrators  were 
named,  and  in  case  of  his  absence  or  indisposition,  by  any  justice  of  the  peace  for 
the  same  county,  stewartry,  riding,  division,  barony,  city,  burgh,  liberty,  town,  or 
place  nearest  to  the  place  at  which  the  arbitrators  met  to  settle  the  dispute  :  Pro- 
vided always,  that  no  master  manufacturer,  his  foreman  or  agent,  shall  in  any  case 
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be  allowed  for  costs,  time,  or  expenses,  by  the  6aid  justice  or  justices,  unless  it 
shall  appear  to  him  or  them  that  the  proceedings  of  the  workmen  were  vexatious 
and  oppressive. 

S.  32.  Provided  always,  and  be  it  enacted,  That  every  agreement,  submission, 
award,  ticket,  matter,  or  thing,  under  and  by  virtue  of  this  act,  or  relating  to  any 
other  mode  of  arbitration  as  aforesaid,  shall  and  may  be  drawn  up  and  written 
upon  unstamped  paper. 

IS.  33.  Provided  also,  and  be  it  further  enacted,  That  no  action  shall  be  brought 
against  any  arbitrator,  justice  of  the  peace,  constable,  headborough,  or  other  officer, 
or  against  any  other  person  or  persons  whomsoever,  for  any  matter  or  thing  what- 
soever done  or  committed  under  or  by  virtue  or  in  the  execution  of  this  act,  unless 
such  action  shall  bo  brought,  within  six  calendar  months  next  after  the  doing  or 
committing  of  such  matter  or  thing. 

S.  -*U.  Provided  alse,  That  if  any  action  or  suit  shall  hereafter  be  commenced 
or  prosecuted  against  any  person  or  persons  for  any  thing  done  under,  by  virtue, 
or  in  the  execution  of  this  act,  such  person  or  persons  may  plead  the  general  issue, 
and  give  this  act.  and  the  special  matter  in  evidence;  and  if  the  plaintiff  shall 
become  nonsuited,  or  sulfer  discontinuance,  or  forbear  further  prosecution,  or  if 
judgment  shall  be  given  for  the  defendant  or  defendants,  such  defendant  or  defen- 
dants shall  recover  his,  her,  or  their  full  costs,  and  for  which  he,  she,  or  they  shall 
have  like  remedy  as  in  cases  where  costs  by  law  are  given  to  defendants. 

S.  35.  Provided  always,  and  be  it  further  enacted,  That  nothing  in  this  act  con- 
tained shall  extend  or  be  construed  to  extend  to  repeal,  abridge,  annul,  or  make 
void  any  of  the  clauses,  provisions,  remedies,  or  powers  contained  in  any  law  or 
statute  now  in  force,  and  not  repealed  by  this  act. 


SCHEDULE. 

Form  of  the  award  to  be  written  at  the  foot  or  upon  the  back  of  the  order  of  the 
justices  of  the  peace  certifying  the  reference. 

We,  I.  K,  and  L.  M.  [name  and  describe  the  referees,']  the  referees  appointed 
to  settle  the  matters  in  dispute  between  the  parties  within  named  [or  I.  K.,  one  of 
the  referees  so  appointed;  or  L.  M.,  the  other  referee  appointed,  having  failed  to 
*attend  ;  or  I,  N.  O.  the  justice,  as  the  case  may  be,]  do  hereby  adjudge  pgofVl 
and  determine  that  [here  set  forth  the  determination  :  to  which  the  referee  *■  J 
or  referees,  or  justice,  as  the  case  may  be,  shall  subscribe  their  names.] 


Form  of  endorsement,  extending  the  time  limited  for  making  the  award. 

We,  A.  B.  and  C.  D.,  parties  to  the  within  reference,  do  hereby  agree  to  extend 
the  same  to  the  day  of  inclusive.     Witness  our  hands 

this  day  of 

Witness,  A.  B. 

CD. 


Form  of  acknowledgment  of  fulfilment  of  the  award,  to  be  written  at  the  foot  or 

on  the  back  thereof 

I,  A.   B.,  do  hereby  acknowledge  that  the  above  award  hath  been  fulfilled  by 
C.  D.,  who  is  hereby  discharged  of  the  same.     Witness  my  hand  this 
day  of 

Witness,  A.  B. 
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Form  of  the  oath  to  be  administered  by  the  arbitrators  or  justice  to  the  parties 
and  loitnesses  under  this  act. 

The  evidence  that  you  shall  give  before  us,  the  arbitrators  appointed  by  A.  B., 
and  C.  D.  [the  parties]  to  determine  the  matters  in  difference  between  them,  under 
and  by  virtue  of  an  act  passed  in  the  fifth  year  of  the  reign  of  King  George  the 
Fourth,  intituled  "An  Act"  [state  the  title  of  this  act,]  shall  be  the  truth,  the 
whole  truth,  and  nothing  but  the  truth. 

So  help  you  God. 


Form  of  commitment  of  a  person  summoned  as  a  witness  before  the  arbitrators. 

Whereas  proof  on  oath  hath  been  made  before  me,  one  of  his  Majesty's  justices 
of  the  peace  for  the  county  [or  riding,  stewartry,  division,  city,  burgh,  liberty, 
town,  or  place]  of  on  this  day  of  that  A.  B.  hath 

been  duly  summoned,  and  hath  neglected  to  appear  and  give  evidence  before  C. 
D.  and  E.  F.  the  arbitrators  appointed  by  and  between  G.  H.  and  I.  K.  to  deter- 
mine the  matters  in  dispute  between  them  at  in  the  county  [or  riding, 
stewartry,  division,  city,  burgh,  liberty,  town,  or  place]  of  on  the 
day  of  under  and  by  virtue  of  an  act  made  in  the  fifth  year  of  the  reign  of 
his  present  Majesty,  intituled  "  An  Act"  [here  set  forth  the  title  of  this  act,]  and 
the  said  A.  B.  being  required  by  me,  the  said  justice,  to  give  evidence  before  the 
said  arbitrators,  and  still  refusing  so  to  do,  therefore  I,  the  said  justice,  do  hereby, 
in  pursuance  of  the  said  act,  commit  the  said  A.  B.  to  the  [describing  the  prison 
and  the  house  of  correction,]  thereto  remain  without  bail  or  mainprize  for  his  [or 
her]  offence  aforesaid  until  he  [or  she]  shall  submit  himself  [or  herself]  to  be  exa- 
mined, and  give  his  [or  her]  evidence  before  the  said  arbitrators,  touching  the 
matters  referred  to  them  as  aforesaid,  or  shall  otherwise  be  discharged  by  due 
course  of  law:  And  you,  the  [constable  or  other  peace  officer  or  officers  to  whom 
the  warrant  is  directed]  are  hereby  authorized  and  required  to  take  into  your  cus- 
tody the  bodv  of  the  said  A.  B.,  and  him  [or  her]  safely  to  convey  to  the  said 
r*S271  P"snn  *lor  nouse  of  correction,]  and  him  [or  her]  there  to  deliver  to  the 
■■  J  gaoler  [or  keeper]  thereof,  who  is  hereby  authorized  and  required  to  re- 
ceive into  his  custody  the  body  of  the  said  A.  B.  and  him  [or  her]  safely  to  detain 
and  keep,  pursuant  to  this  commitment.  Given  under  my  hand  this  day 
of                in  the  year  of  our  Lord 

[This  commitment  to  be  directed  to  the  proper  peace  officer,  and  the  gaoler  [or 
keeper]  of  the  prison  [or  house  of  correction.] 


Form  of  warrant  of  distress. 

To  the  constable  of 
Whereas  of  under  an  award  made  by 

on  the  day  of  in  the  year  of  our  Lord 

pursuant  to  an  act  passed  in  the  fifth  year  of  the  reign  of  his  present  Majesty, 
intituled  "  An  Act"  [state  the  title  of  this  act,]  is  liable  to  pay  to 
of  the  sum  of  and  also  the  sum  of  and 

the  said  having  refused  or  neglected  to  pay  the  same  for  the  space 

of  two  days  and  upwards  subsequent  to  the  making  such  award,  these  are  there- 
fore to  command  you  to  levy  the  said  sum  of  by  distress  and  sale  of 
the  goods  and  chattels  of  the  said  :  and  I  do  hereby  order  and  direct 
the  goods  and  chattels  so  to  be  distrained  to  be  sold  and  disposed  of  within 
days,  unless  the  said  sum  of  for  which  such  distress  shall  be  made, 
together  with  the  reasonable  chargesof  taking  and  keeping  such  distress,  shall  be 
sooner  paid  ;  and  you  arc  also  hereby  commanded  to  certify  to  me  what  you  shall 
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do  by  virtue  of  this  my  warrant.     Given  under  my  hand  and  seal  at 
the  day  of 


Form  of  the  constable's  return  to  the  warrant  of  distress. 

I,  constable  of  do  hereby  certify  to  justice  of 

the  peace  of  that  I  have  made  diligent  search  for,  but  do  not  know  of, 

nor  can  find  any  goods  and  chattels  of  by  distress  and  sale  whereof  I 

may  levy  the  sum  of  pursuant  to  his  warrant  for  that  purpose.     Dated 

the  day  of  in  the  year  of  our  Lord  .      Given 

under  my  hand  this  day  of  in  the  year  of  our  Lord 


Form  of  commitment  thereupon  to  the  house  of  correction. 

Here  name  \      To  the  constable  of  and  also  to  the  keeper  of  the  house 

the  county.  \  of  correction  at 

Whereas  of  under  an  award  made  by  on  the 

day  of  in  the  year  of  our  Lord  pursuant  to  an  act 

passed  in  the  fifth  year  of  the  reign  of  his  present  Majesty,  intituled  "An 
Act"  [slate  the  title  of  this  act,]  became  liable  to  pay  to  the  sum 

of  and  also  the  sum  of  for  costs,  time,  and  expenses,  making 

together  the  sum  of  and  having  refused  or  neglected  to  pay  the  same 

for  the  space  of  two  days  and  upwards  subsequent  to  the  making  of  such  award, 
my  warrant  was,  according  to  the  provisions  of"  the  said  act,  duly  made  and  issued 
for  the  levying  the  said  sum  of  by  distress  and   sale  of  the  goods  and 

chattels  of  *the  said  .  And  whereas  it  appears  by  the  return  of  P8281 

constable  of  dated  the  day  of  that  he  hath   made  L        ■• 

diligent  search  for,  but  doth  not  know  of,  nor  can  find  any  goods  and  chattels  of 
the  said  by  distress  and  sale  whereof  the  said  sum  of  may  be 

levied  pursuant  to  my  said  warrant:  These  are  therefore  to  command  you  the 
said  constable  of  to  apprehend  the  said  and  convey  him   to  the 

said  house  of  correction  at  aforesaid,  and  deliver  him  there  to  the 

keeper  of  the  said  house  of  correction  ;  and  these  are  also  to  command  you,  the 
keeper  of  the  said  house  of  correction,  to  receive  him  the  said  into  the 

said  house  of  correction,  and  there  keep  him  without  bail  or  mainprize  for  the 
space  of  months,  unless  the  said  sum  of  so  ordered  to  be  paid 

as  aforesaid,  shall  be  sooner  satisfied,  with  all  reasonable  expenses.  Given  under 
my  hand  and  seal  at  the  day  of 


Form  of  commitment  where  the  warrant  of  distress  is  withheld. 

Here  name  )      To  the  constable  of  and  also  to  the  keeper  of  the  house 

the  county.  )  of  correction  at 

Whereas  of  under  an  award  made  by  on  the 

day  of  in  the  year  of  our  Lord  pursuant  to  an  act  passed  in  the 

fifth  year  of  the  reign  of  his  present  Majesty,  intituled  "  An  Act"  [state  the  title  of 
this  act,]  became  liable  to  pay  to  the  sum  of  and  also  the  sum  of 

for  costs,  time,  and  trouble,  making  together  the  sum  of  which 

he  has  refused  or  neglected  to  pay  for  the  space  of  two  days  and  upwards  subse- 
quent to  the  making  of  such  award.  And  whereas  it  appears  to  me  that  the 
recovery  of  such  sum  and  warrant  of  distress  and  sale  of  the  goods  and  chattels 
of  the  said  will  be  attended  with  consequences  ruinous  or  in  an  especial 

manner  injurious  to  the  defaulter,  [and  his  family  if  any;]  and  I  have  therefore 
determined  to  withhold  such  warrant  and  to  commit  the  said  to  prison, 
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pursuant  to  the  said  act:  These  are  therefore  to  command  you,  the  said  constable 
of  to  apprehend  the  said  and  convey  him  to  the  said   house  of 

correction  :  And  these  are  also  to  command  you,  the  keeper  of  the  said  house  of 
correction,  to  receive  him,  the  said  into  the  said  house  of  correction,  and 

there  keep  him  without  bail  or  mainprize  for  the  space  of  months,  unless 

the  said  sum  of  so  ordered  to  be  paid  as  aforesaid  shall  be  sooner  satis- 

fied, with  all  reasonable  expenses.     Given  under  my  hand  and  seal  at  the 

day  of 


7  Will.  IV.  &  1  Vict.  c.  67. 

An  Act  to  amend  an  Act  of  the  fifth  year  of  his  Majesty,  King  George  the 
Fourth,  *for  consolidating  and  amending  the  Laws  relative  to  the  arbitration 
of  disputes  between  Masters  and  Workmen.  [16th  July,  1697.] 

Whereas  an  act  was  passed  in  the  fifth  year  of  the  reign  of  his  Majesty,  King 
George  the  Fourth,  intituled  "  An  Act  to  consolidate  and  amend  the  Laws  relative 
to  the  arbitration  of  disputes  between  Masters  and  Workmen  :"  and  whereas  it  is 
provided  by  the  said  act  that  all  complaints  under  the  same  by  any  workman  for 
any  cause  except  as  to  bad  materials,  shall  be  made  within  six  days  after  such 
cause  of  complaint  shall  arise ;  but  the  said  period  of  six  days  has  been  found  too 
short  for  the  purpose  thereby  intended  :  Be  it  therefore  enacted  by  the  Queen's 
most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  Lords  Spiritual 
r*8°91  *anc^  Temporal  and  Commons  in  this  present  parliament  assembled,  and  by 
J  the  authority  of  the  same,  that  the  same  may  be  extended  to  fourteen  days. 

S.  2.  And  whereas  it  is  enacted  by  the  said  act,  That  various  differences  under 
the  same  shall  be  subject,  as  therein  mentioned,  to  the  adjudication  of  any 
justice  of  the  peace  or  magistrate  of  any  county,  riding,  division,  stewartry,  barony, 
city,  burgh,  town,  or  place,  within  which  the  parties  reside  ;  and  whereas  many 
cases  have  arisen,  where  no  justice  of  the  peace  or  magistrate  could  be  found 
who  has  jurisdiction  where  both  the  parties  differing  as  aforesaid  reside;  in  con- 
sequence whereof  it  has  been  doubted  whether  the  above  beneficial  enactment 
can  in  such  case  take  effect;  and  for  the  remedy  thereof  it  is  necessary  that  the 
jurisdiction  and  powers  which  are  by  the  said  act  conferred  on  the  justices  or 
magistrates  of  the  district  where  both  parties  reside  shall  in  future  be  exercised 
by  the  justices  or  magistrates  of  the  district  where  the  party  complained  against 
resides:  Be  it  enacted,  That  in  the  place  of  the  justices  or  magistrates  of  the 
district  where  both  parties  reside  the  justices  or  magistrates  of  the  district  where 
the  parties  complained  against  reside  shall  have  the  said  jurisdiction  and  powers  ; 
and  whatever  acts  and  duties  are  by  the  said  act  required  to  be  done  by  the  first 
mentioned  justices  or  magistrates,  or  any  one  of  them,  shall  be  done  by  the  last 
mentioned  justices  or  magistrates  or  by  any  one  of  them  ;  and  the  said  act  shall 
in  all  repsects  be  construed  as  if  the  words,  "  where  the  party  complained  against 
resides,"  had  been  originally  inserted  in  the  third  section  of  the  said  act  instead 
of  the  words  "  within  which  the  parties  reside." 

S.  '3.  And  be  it  further  enacted,  that  wherever  the  expression,  "justice  of  the 
peace,"  occurs  in  the  said  act,  it  shall  be  construed  to  mean  "  magistrate." 


8  &  0  Vict.  c.  77. 

An  Act  to  make  further  regulation  respecting  the  Tickets  of  Work  to  be  deliv- 
ered to  Persons  employed  in  the  Manufacture  of  Hosiery  in  certain  cases. 

[ilh  August,  1845.] 

[<S.  1.  Manufacturer  of  Hosiery  to  deliver  ticket  containing  agreement  with 
muleriuls  of  work.     8,  2.    Ticket,  and  duplicate  of  it  to  be  evidence.] 
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S.  3.  Provided  always  and  bo  it  enacted,  that  where  the  subject  of  dispute 
relates  to  the  alleged  improper  or  imperfect  execution  of  any  work  delivered  to  a 
manufacturer  or  his  agent,  sucb  piece  of  work  shall  be  produced  in  order  to  adju- 
dication ;  or  if  not  produced,  shall  be  deemed  and  taken  to  have  been  sufficiently 
and  properly  executed. 


8  &  9  Vict.  c.  128. 

An  Act  to  make  further  regulations  respecting  the  Tickets  of  Work  to  be  deliv- 
ered to  Silk  Weavers  in  certain  cases.  [9th  August,  1845.] 

[This  Act  contains  provisions  similar  to  those  of  the  8  Sf9  Vict.  c.  77,  as  to  manu- 
facturers of  silk  goods,  or  goods  made  of  silk  mixed  with  other  materials. 
The  third  section  is  word  for  word  the  same.] 


*ACTS  CONCERNING  BANKRUPTS  AND  INSOLVENTS.        [*830] 

6  Geo.  IV.  c.  16. 

An  Act  to  amend  the  laics  relating  to  Bankrupts.         [2nd  May,  1835.] 

S.  83.  And  be  it  enacted  that  the  assignees,  with  the  consent  of  the  major  part  in 
value  of  creditors,  who  shall  have  proved  under  the  commission,  present  at  any  meet- 
ing, whereof,  and  of  the  purport  whereof,  twenty-one  days  notice  shall  have  been  given 
in  the  London  Gazette,  may  compound  with  any  debtor  to  the  bankrupt's  estate,  and 
take  any  reasonable  part  of  the  debt  in  discharge  of  the  whole,  or  may  give  time  or 
take  security  for  the  payment  of  such  debt ;  or  may  submit  any  dispute  between  such 
assignees  and  any  persons,  concerning  any  matter  relating  to  such  bankrupt's 
estate,  to  the  determination  of  arbitrators  to  be  chosen  by  the  assignees,  and  the 
major  part  in  value  of  such  creditors,  and  the  party  with  whom  they  shall  have 
such  dispute  ;  and  the  award  of  such  arbitrators  shall  be  binding  on  all  the  credi- 
tors: and  the  assignees  are  hereby  indemnified  for  what  they  shall  do  according 
to  the  directions  aforesaid  ;  and  no  suit  in  equity  shall  be  commenced  by  the 
assignee  without  such  consent  as  aforesaid  ;  provided  that  if  one  third  in  value  or 
upwards  of  such  creditors  shall  not  attend  at  any  such  meeeting,  (whereof  such 
notice  sin  11  have  been  given  as  aforesaid,)  the  assignee  shall  have  power,  with  the 
consent  of  the  commissioners,  testified  in  writing  under  their  hands,  to  do  any  of 
the  matters  aforesaid. 


1  &  2  Will.  IV.  c.  56. 

An  Act  to  establish  a  Court  in  Bankruptcy.  [20th  Oct.  1831.] 

S.  43.  And  be  it  enacted,  that  if  the  assignees  of  any  bankrupt's  estate  shall 
agree  to  refer  any  matter  in  dispute  with  any  party  to  arbitration,  in  such  manner 
as  by  law  they  are  empowered  to  do,  such  agreement  of  reference  may  be  made 
a  rule  of  the  Court  of  Bankruptcy  by  this  act  constituted,  and  thereupon  all  such 
rights  and  remedies,  duties  and  liabilities  shall  accrue  from  such  reference  so  made 
a  rule  of  the  said  court,  in  respect  of  arbitration  and  award,  and  non-performance 
of  such  award,  and  otherwise  howsoever,  as  by  law  at  present  accrue  upon  any 
submission  of  reference  made  a  rule  of  any  of  his  Majesty's  other  courts  of  record. 
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1  &  2  Vict.  c.  110. 


An  Act  for  abolishing  Arrest  on  Mesne  Process  in  civil  actions,  except  in  cer- 
tain cases ;  for  extending  the  Remedies  of  Creditors  against  the  property  of 
Debtors ;  and  for  amending  the  laws  for  the  relief  of  Insolvent  Debtors  in 
England.  [16th  Aug.  1838.] 

S.  51.  And  be  it  enacted,  that  it  shall  be  lawful  for  the  assignee  or  assignees  of 
any  such  prisoner,  and  such  assignee  or  assignees  is  and  are  hereby  empowered 
to  sue  from  time  to  time,  as  there  may  be  occasion,  in  his  or  their  own  name  or 
names,  for  the  recovery,  obtaining,  and  enforcing  of  any  estate,  effects,  or  rights 
of  such  prisoner,  but  in  trust  for  the  benefit  of  the  creditors  of  such  prisoner, 
according  to  the  provision  of  this  act,  and  to  give  such  discharge  and  discharges 
to  any  person  or  persons  who  shall  be  respectively  indebted  to  such  prisoner  as 
may  be  requisite  ;  and  to  make  compositions  with  any  debtors  or  accountants 
to  such  prisoner  where  the  same  shall  appear  necessary,  and  to  take  such  reason- 
able part  of  any  such  debts  as  can  upon  such  composition  be  gotten,  in  full  dis- 
pwwn  cnarge  *of  such  debts  and  accounts  ;  and  to  submit  to  arbitration  any  differ- 
L  J  ence  or  dispute  between  such  assignee  or  assignees  and  any  person  or  persons 
for  or  on  account  or  by  reason  of  any  matter,  cause,  or  thing  relating  to  the  estate 
and  effects  of  such  prisoner ;  provided  nevertheless,  that  no  such  composition,  or 
submission  to  arbitration  shall  be  made,  nor  any  suit  in  equity  be  commenced,  by 
any  such  assignee  or  assignees,  without  the  consent  in  writing  of  the  major  part 
in  value  of  the  creditors  of  such  prisoner,  who  shall  meet  together  pursuant  to  a 
notice  of  such  meeting,  to  be  published  at  least  fourteen  days  before  such  meeting 
in  the  London  Gazette,  and  also  in  some  newspaper  most  usually  circulated  in  the 
neighbourhood  of  the  place,  where  such  prisoner  had  his  or  her  last  usual  residence 
before  his  or  her  imprisonment  as  aforesaid,  nor  without  the  approbation  of  the 
said  court,  or  of  one  of  the  commissioners  thereof. 


7  &  8  Vict.  c.  96. 

An  Act  to  amend  the  law  of  Insolvency,  Bankruptcy,  and  Execution. 

[9th  August,  1844.] 

S.  13.  And  be  it  enacted,  that  it  shall  be  lawful  for  the  assignee  or  assignees 
of  any  such  petitioner,  and  such  assignee  or  assignees  shall  be  hereby  empowered 
to  sue  from  time  to  time,  as  there  may  be  occasion,  in  his  or  their  own  name  or 
names,  for  the  recovery,  obtaining,  and  enforcing  of  any  property  or  rights  of  such 
petitioner,  but  in  trust  for  the  benefit  of  the  creditors  of  such  petitioner,  according 
to  the  provisions  of  the  said  recited  act  and  this  act,  and  to  give  such  discharge 
and  discharges  to  any  person  or  persons  who  shall  be  respectively  indebted  to  such 
petitioner  as  may  be  requisite;  and  to  make  compositions  with  any  debtors  or 
accountants  to  such  petitioner,  where  the  same  shall  appear  necessary,  and  to  take 
such  reasonable  part  of  any  such  debts  as  can  upon  such  composition  be  gotten,  in 
full  discharge  of  such  debts  and  accounts;  and  to  submit  to  arbitration  any  differ- 
ence or  dispute  between  such  assignee  or  assignees  and  any  person  or  persons,  for, 
or  on  account,  or  by  reason  of  any  matter,  cause,  or  thing,  relating  to  the  property 
of  such  petitioner:  provided  nevertheless,  that  no  such  composition,  or  submission 
to  arbitration,  shall  be  made,  nor  any  suit  in  equity  be  commenced,  by  any  such 
assignee  or  assignees,  without  the  consent  in  writing  of  the  major  part  in  value 
of  the  creditors  of  such  petitioner,  who  shall  meet  together  pursuant  to  a  notice 
of  such  meeting,  to  be  published  at  least  fourteen  days  before  such  meeting  in  the 
London  Gazette,  and  also  in  some  newspaper  usually  circulated  in  the  neighbour- 
hood of  the  place,  where  such  petitioner  bad  his  last  usual  residence  before  the 
filing  of  his  petition,  nor  without  the  approbation  of  the  commissioner. 
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ACTS  CONCERNING  SAVINGS'  BANKS. 

9  Geo.  IV.  c.  92. 

An  Act  to  consolidate  and  amend  the  laws  relating  to  Savings'1  Banks. 

[23th  July,  1828.] 

S.  45.  And  be  it  further  enacted,  that  if  any  dispute  shall  arise  between  any 
such  institution  or  any  person  or  persons  acting  under  them,  and  any  individual 
depositor  therein,  or  any  executor,  administrator,  next  of  kin,  or  creditor  of  any 
deceased  depositor,  or  any  person  claiming  to  be  such  executor,  administrator,  next 
of  kin,  or  creditor,  then,  and  in  every  such  case,  the  matter  so  in  dispute  shall  be 
referred  to  the  arbitration  of  two  indifferent  persons,  one  to  be  chosen  and  ap- 
pointed hy  the  trustees  or  managers  of  such  institution,  and  the  other  by  the  party 
with  whom  the  dispute  arose;  and  in  case  the  arbitrators  so  appointed  shall  not 
agree,  then  such  matter  in  dispute  shall  be  referred  in  writing  to  *the  bar-  pgooi 
rieter-at-law  so  to  be  appointed  by  the  said  commissioners  as  aforesaid,  [i.  e.  L  •• 
the  barrister  appointed  to  certify  the  rules  of  savings'  banks]  who  shall  receive 
a  fee  of  not  more  than  one  guinea;  and  whatever  award,  order  or  determination 
shall  be  made  by  the  said  arbitrator,  or  by  the  said  barrister,  shall  be  binding  and 
conclusive  on  all  parties,  and  shall  be  final  to  all  intents  and  purposes,  without  any 
appeal;  and  the  said  award,  order,  or  determination,  shall  declare  by  whom  the 
said  fee,  payable  to  the  said  barristers  shall  be  paid,  and  no  submission  to,  or 
award,  order,  or  determination  of  the  said  arbitrators,  or  of  the  said  barrister, 
shall  be  subject,  or  liable  to,  or  charged  with,  any  stamp  duty  or  duties  whatever. 


7  &  8  Vict.  c.  83. 

An  Act  to  amend  the  laws  relating  to  Savings'1  Banks,  and  to  the  purchase  of 
Government  Annuities,  through  the  medium  of  Savings'  Banks. 

[9th  August,  1844.] 

S.  14.  And  be  it  enacted,  that  if  any  dispute  shall  arise  between  the  trustees 
and  managers  of  any  Savings'  Bank,  and  any  individual  depositor  therein,  or  any 
executor,  administrator,  next  of  kin,  or  creditor,  or  assignee  of  depositor,  who  may 
become  bankrupt  or  insolvent,  or  any  person  claiming  to  be  such  executor,  admin- 
istrator, next  of  kin,  creditor,  or  assignee,  or  to  be  entitled  to  any  money  deposited 
in  such  Savings'  Bank,  then  and  in  every  such  case  the  matter  in  dispute  shall  be 
referred  in  writing  to  the  barrister-at-law  appointed  under  the  said  recited  acts, 
who  shall  have  power  to  proceed  ex  parte,  on  notice  in  writing  to  the  said  trus- 
tees or  managers,  left  or  sent  by  the  said  barrister  to  the  office  of  the  said  institu- 
tion ;  and  whatever  award,  order,  or  determination  shall  be  made  by  the  said  bar- 
rister, shall  be  binding  and  conclusive  on  all  parties,  and  shall  be  final  to  all 
intents  and  purposes  without  any  appeal;  and  no  submission  to,  or  award,  order, 
or  determination  of  the  said  barrister  shall  be  subject,  or  liable  to,  or  charged  with, 
any  stamp  duty  whatever. 

S.  15.  And  be  it  enacted,  that  on  any  such  reference  it  shall  be  lawful  for  the 
said  barrister,  and  he  is  hereby  authorized  to  inspect  any  book  or  books  belonging 
to  the  said  institution  relating  to  the  matter  in  dispute,  and  to  administer  an  oath 
to  any  witness  appearing  before  him,  or  to  take  the  affirmation  in  cases  where 
affirmation  is  allowed  by  law  instead  of  oath  ;  and  if  upon  such  oath  or  affirmation 
any  person  making  the  same  shall  wilfully  and  corruptly  give  any  false  evidence, 
every  person  so  offending  shall  be  deemed  and  taken  to  be  guilty  of  perjury,  and 
shall  be  prosecuted  and  punished  accordingly. 

S.  21.  And  be  it  enacted,  that  all  the  provisions  of  this  act,  in  as  far  as  the 
same  can  or  may  be  applicable,  shall  apply  to  the  trustees  and  managers  of  any 
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government  annuity  society,  and  to  the  parties  purchasing  annuities,  and  to  the 
rules  and  regulations  to  be  made  for  carrying  the  same  into  effect. 


ACTS  CONCERNING  FRIENDLY  SOCIETIES. 

10  Geo.  IV.  c.  56. 

An  Act  to  consolidate  and  amend  the  laws  relating  to  Friendly  Societies. 

[19lh  June,  1829.] 

S.  27.  Provided  always  and  be  it  further  enacted,  that  provision  shall  be  made 
by  one  or  more  of  the  rules  of  every  such  society,  to  be  confirmed  as  required  by 
this  act,  specifying  whether  a  reference  of  every  matter  in  dispute  between  any 
such  society,  or  any  person  acting  under  them,  and  any  individual  member  thereof, 
pooo-i  *or  person  claiming  on  account  of  any  member,  shall  be  made  to  such  of  his 
■-  J  Majesty's  justices  of  the  peace  as  may  act  in  and  for  the  county  in  which 
such  society  may  be  formed,  or  to  arbitrators  to  be  appointed  in  manner  hereinafter 
directed;  and  if  the  matter  so  in  dispute  shall  be  referred  to  arbitration,  certain 
arbitrators  shall  be  named  and  elected  at  the  first  meeting  of  such  society,  or 
general  committee  thereof,  that  shall  be  held  after  the  enrolment  of  its  rules,  none 
of  the  said  arbitrators  being  beneficially  interested,  directly  or  indirectly,  in  the 
funds  of  the  said  society,  of  whom  a  certain  number,  not  less  than  three,  shall  be 
chosen  by  ballot  in  each  such  case  of  dispute,  the  number  of  the  said  arbitrators, 
and  the  mode  of  ballot,  being  determined  by  the  rules  of  each  society  respectively ; 
the  names  of  such  arbitrators  shall  be  duly  entered  in  the  book  of  the  said  society, 
in  which  the  rules  are  entered  as  aforesaid  :  and  in  case  of  the  death,  or  refusal, 
or  neglect  of  any  or  all  of  the  said  arbitrators  to  act,  it  shall  and  may  be  lawful 
for  the  said  society,  or  general  committee  thereof,  and  they  are  hereby  required, 
at  their  next  meeting,  to  name  and  elect  one  or  more  arbitrator  or  arbitrators  as 
aforesaid  to  act  in  the  place  of  the  said  arbitrator  or  arbitrators  so  dying  or 
refusing  or  neglecting  to  act  as  aforesaid ;  and  whatever  award  shall  be  made  by 
the  said  arbitrators,  or  the  major  part  of  them,  according  to  the  true  purport  and 
meaning  of  the  rules  of  such  society,  confirmed  by  the  justices  according  to  the 
directions  of  this  act,  shall  be  in  the  form  to  this  act  annexed,  and  shall  be  binding 
and  conclusive  on  all  parties,  and  shall  be  final  to  all  intents  and  purposes,  without 
appeal,  or  being  subject  to  the  control  of  one  or  more  justices  of  the  peace,  and 
shall  not  be  removed  or  removeable  into  any  court  of  law,  or  restrained  or  restrain- 
able  by  the  injunction  of  any  court  of  equity,  &c.  [Payment  of  the  sum  awarded 
to  be  enforced  by  distress  and  sale  under  justice's  warrant.] 


Schcdide  A. 

FORM    OF   AWARD. 

We,  the  major  part  of  the  arbitrators,  duly  appointed  by  the  [  ]  Society, 

established  at  [  ,]  in  the  county  of  [  ,]  do  hereby  award  and 

order  that  A.  B.  [specifying  by  name  the  party  or  the  officer  of  the  society]  do, 
on  the  |  ]  day  of  [  ,]  pay  to  C.  D.  the  sum  of  [  ]  [or  we 

do  hereby  reinstate  in,  or  expel  A.  B.  from  the  said  society]  [as  the  case  may  be.] 
Bated  this  [  ]  day  of  [  ,]  one  thousand  eight  hundred   and 

E.  F. 
G.  II. 
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4  &  5  Will.  IV.  c.  10. 

An  Act  to  amend  an  Act  of  the  tenth  year  of  his  late  Majesty  King  George  the 
Fourth,  to  consolidate  and  amend  the  laws  relating  to  Friendly  Societies. 

[mh  July,  1834.] 

S.  7.  And  whereas  in  and  by  the  said  recited  act,  provision  is  directed  to  be 
made  by  the  rules  of  every  society  whether  reference  of  any  matter  in  dispute 
shall  be  made  to  justices  or  to  arbitrators:  and  whereas  it  is  expedient  that  fur- 
ther provision  should  be  made  in  case  the  reference  is  to  arbitrators;  be  it  there- 
fore enacted,  that  when  the  rules  of  any  society  provide  for  a  reference  to  arbi- 
trators of  any  matter  in  dispute,  and  it  shall  appear  to  any  justice  of  the  peace, 
on  the  complaint  on  oath  of  a  member  of  any  such  society,  or  of  any  person 
claiming'  on  account  of  such  member,  that  application  has  been  made  to  such 
society,  or  to  the  steward,  or  other  officer  thereof,  for  the  purpose  of  having  any 
^dispute  so  settled  by  arbitration,  and  that  such  application  has  not  within  r^oo^-i 
forty  days  been  complied  with,  or  that  the  arbitrators  have  neglected  or  *-  J 
refused  to  make  any  award,  it  shall  and  may  be  lawful  for  such  justice  to  summon 
the  trustee,  treasurer,  steward,  or  other  officer  of  the  society,  or  any  one  of  them 
against  whom  the  complaint  is  made,  and  for  any  two  justices  to  hear  and  deter- 
mine the  matter  in  dispute,  in  the  same  manner  as  if  the  rules  of  the  said  society 
had  directed  that  any  matter  in  dispute  as  aforesaid  should  be  decided  by  justices 
of  the  peace,  anything  in  the  said  recited  act  contained  to  the  contrary  notwith- 
standing. 


9  &  10  Vict.  c.  27. 
An  Act  to  amend  the  laws  relating  to  Friendly  Societies.     [3rd  July,  1846.] 

S.  15.  And  be  it  enacted,  that  every  dispute  between  the  trustees  or  managers 
of  any  Friendly  Society  and  any  member  or  officer  thereof,  or  any  executor,  ad- 
ministrator, or  next  of  kin  of  any  such  trustees,  managers,  member,  or  officer,  or 
any  creditor  or  assignee  of  any  trustees,  managers,  member,  or  officer  of  any  such 
society  who  may  become  bankrupt  or  insolvent,  or  any  person  claiming  to  be  such 
executor,  administrator,  next  of  kin,  creditor,  or  assignee,  or  to  be  entitled  to  any 
money  paid  to  such  society,  or  to  any  benefit  arising  therefrom,  or  with  respect  to 
the  management  of  the  affairs  of  such  societies,  for  the  settlement  of  which, 
according  to  the  laws  now  in  force,  recourse  must  be  had  in  England  or  Ireland 
to  one  of  her  Majesty's  superior  courts  of  law  or  equity,  and  in  Scotland  to  the 
Court  of  Session  or  Sheriff  Court,  may  be  referred  in  writing  to  the  Registrar  of 
Friendly  Societies  in  England,  Ireland,  and  Scotland  respectively;  and  where  the 
value  of  such  subject-matter  in  dispute  does  not  exceed  £20,  every  such  dispute 
shall  be  so  referred,  unless,  in  England  or  Ireland  her  Majesty's  attorney  or  solici- 
tor-general, or  in  Scotland  the  lord  advocate,  shall  certify  in  writing  under  his 
hand  that  such  dispute  ought  to  be  decided  by  the  judgment  of  a  superior  court 
of  law  or  equity;  and  the  said  Registrar  shall  have  power  to  proceed  ex  parte  on 
notice  in  writing  to  the  said  trustees  or  managers  left  or  sent  by  the  said  Regis- 
trar to  the  office  of  the  said  institution,  or  to  the  last  known  place  of  residence  of 
such  trustees,  managers,  members,  or  officers;  and  whatever  award,  order,  or 
determination  shall  be  made  by  the  said  Registrar  shall  be  binding  and  conclusive 
on  all  parties,  and  shall  be  final  to  all  intents  and  purposes,  without  any  appeal; 
and  all  payments,  assignments,  sales,  and  transfers,  made  in  pursuance  of  any 
such  order  shall  be  good  in  law  ;  and  no  submission  to  or  award  or  determination 
of  the  said  Registrar  shall  be  subject  or  liable  to  or  charged  with  any  stamp  duty 
whatever. 

S.  16.  And  be  it  enacted,  that  on  any  such  reference  the  said  Registrar  shall  be 
authorized  to  inspect  and  to  require  the  production  before  him  of  any  book  or  books 
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belonging  to  the  said  institution  relating  to  the  matter  in  dispute,  and  to  administer 
an  oath  to  any  witness  appearing  before  him  ;  and  every  person  who  upon  such 
oath,  shall  wilfully  and  corruptly  give  any  false  evidence  before  such  Registrar 
shall  be  deemed  to  be  guilty  of  perjury. 

S.  18.  And  be  it  enacted,  that  one  of  her  Majesty's  principal  secretaries  of 
state  shall  be  empowered  from  time  to  time  to  fix  reasonable  fees  to  be  paid  on 
any  such  reference,  and  for  such  other  proceedings  as  aforesaid,  and  all  such 
fees  shall  be  paid  in  the  first  instance  by  the  trustees  or  managers  of  the  society,, 
and  the  Registrar  shall  determine  in  and  by  his  award  by  which  of  the  parties 
and  in  what  proportion  the  expense  of  such  fees  shall  be  finally  borne,  and  the 
trustees  or  managers  of  such  society,  having  paid  such  fees,  shall  be  entitled  to 
recover  them  from  the  party  or  parties  against  whom  they  shall  be  so  finally 
awarded. 

S.  19.  [Payment  of  sum  awarded  to  be  enforced  by  distress  under  justices' 
warrant.} 

r^oqc-i  *S.  20.  And  be  it  enacted,  that  every  transcript  of  the  rules  of  any  such 
L  J  society  purporting  to  be  certified  by  the  Registrars  of  Friendly  Societies  in 
England,  Ireland,  or  Scotland,  and  every  award  or  other  proceeding  as  aforesaid 
purporting  to  be  executed  under  the  hand  of  the  said  Registrar,  shall  be  receiv- 
able in  ail  courts  and  before  all  justices  and  others  as  evidence  that  such  rules 
have  been  duly  certified,  or  such  award  made,  or  such  proceeding  had,  until  the 
contrary  shall  be  made  to  appear. 

S.  21.  And  be  it  enacted,  that  the  forms  of  certificate  and  award  which  are  set 
forth  in  the  schedule  annexed  to  this  act,  may  be  used  with  such  alterations  as  may 
be  necessary  to  adapt  them  to  the  particular  circumstances  of  each  case,  and  that  no 
objection  shall  be  made  or  advantage  taken  for  want  of  form  in  any  such  proceed- 
ings by  any  person  whomsoever. 

S.  22.  And  be  it  enacted,  that  this  act  shall  be  construed  with  and  as  part  of  the 
said  acts  of  the  tenth  year  of  the  reign  of  King  George  the  Fourth,  and  of  the  fifth 
year  of  the  reign  of  his  late  Majesty. 


Schedule  to  which  this  Act  refers. 

FORM  OF   REGISTRAR'S  AWARD. 

In  pursuance  of  the  provisions  contained  in  the  act  to  amend  the  laws  relating 
to  Friendly  Societies,  I.  A.  B.,  the  Registrar  of  Friendly  Societies  in  England, 
(Ireland,  or  Scotland,)  do  hereby  award,  order,  and  determine  that  C.  D.  [specify- 
ing the  name  of  the  party  or  officers  of  the  society}  do  on  the  [  ]  day  of 
,]  at  [  ,]  pay  to  E.  F.  the  sum  of  [  :]  and  I  do  further 
award,  order,  and  determine,  that  the  fees  of  this  my  award,  amounting  to  [  ,] 
shall  be  borne  and  paid  by  the  said  [                 .] 

A.  B. 
The  Registrar  of  Friendly  Societies  in  England,  (Ireland,  or 
Scotland.) 
[  ]dayof[  .] 


2  &  3  Will.  IV.  c.  80. 

An  Act  to  authorize  the  identifying  of  Lands  and  other  Possessions  of  certain 
Ecclesiastical  and  Collegiate  Corporations.  \2rd  August,  ldJJ2.] 

Whereas  the  archbishops  and  bishops  of  the  several  dioceses,  and  the  deans,  and 
deans  and  chapters,  archdeacons,  prebendaries,  and  canons,  and  other  dignitaries  and  • 
officers  of  the  several  cathedral  and  collegiate  churches  and  chapels,  and  the  mas- 
ters or  Other  heads  and  fellows  and  scholars  or  other  societies  of  the  several  col- 
an'l  halls  in  the  universities  of  Oxford  and  Cambridge,  and  of  the  colleges  of 
Winchester  and  Eton,  are  proprietors  of  divers  manors,  messuages,  lands,  tene- 
ments, tithes,  and  hereditaments,  and  in  many  cases  the  boundaries  or  quantities 
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and  the  identity  of  lands  within  such  manors,  and  of  such  messuages,  lands, 
tenements,  and  hereditaments,  and  of  lands  subject  to  any  such  tithes,  or  some  part 
or  parts  thereof,  are  unknown  or  undisputed,  and  it  would  be  a  great  benefit  as 
well  to  such  proprietors  respectively,  as  to  their  lessees,  copyhold  or  customary 
tenants,  sub-lessees  or  under-tenants,  their,  his,  or  her  heirs,  executors,  adminis- 
trators, or  assigns,  if  the  said  messuages,  lands,  tenements,  tithes,  and  heredita- 
ments were  identified,  and  the  boundaries  and  quantities  thereof  ascertained  and 
finally  settled  :  be  it  enacted  by  the  King's  most  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of  the  same,  that  from  and 
after  the  passing  of  this  act  it  shall  and  may  be  lawful  to  and  for  any  archbishop, 
bishop,  dean,  dean  and  chapter,  or  other  ^'corporation  aggregate  or  sole  pgogi 
hereinbefore  mentioned,  to  enter  into  an  agreement  of  reference  or  deed  ^  -■ 
of  submission  with  his  or  their  lessee  or  lessees,  copyhold  or  customary  tenant  or 
tenants,  sub-lessee  or  sub-lessees,  under-tenant  or  under-tenants,  his,  her,  or  their 
heirs,  executors,  administrators,  or  assigns,  or  with  the  owner  or  owners  of  any 
other  hereditaments  adjoining  to  or  intermixed  with  the  said  manors,  messuages, 
lands,  tenements,  tithes,  or  hereditaments,  whereby  it  shall  be  agreed  that  any 
unknown  or  disputed  boundaries  or  quantities  of  such  manors,  messuages,  lands, 
tenements,  tithes,  or  hereditaments,  or  any  part  thereof,  shall  be  referred  to  the 
adjudication  of  such  person  or  persons  as  may  be  agreed  upon  and  named  by  the 
said  archbishop,  bishop,  dean,  dean  and  chapter,  or  other  corporation  aggregate  or 
sole,  and  by  his  or  their  lessee  or  lessees,  copyhold  or  customary  tenant  or  tenants, 
sub-lessee  or  sub-lessees,  under-tenant  or  under-tenants,  his,  her,  or  their  heirs, 
executors,  administrators,  or  assigns,  or  by  such  owner  or  owners  of  any  other  here- 
ditaments situate  as  aforesaid;  and  that  such  referee  or  referees  shall  be  fully 
authorized  to  make  or  cause  to  be  made  surveys,  maps,  and  admeasurements  of  the 
said  manors,  messuages,  lands,  tenements,  tithes,  and  hereditaments,  or  any  part 
thereof,  and  to  summon  any  persons  as  witnesses,  and  examine  them  on  oath, 
(which  oath  he  or  they  are  hereby  authorized  to  administer,)  touching  or  concern- 
ing any  of  the  matters  or  things  so  referred  as  aforesaid,  or  in  any  way  relating 
thereto;  and  also  to  call  for  the  production  of  all  surveys,  maps,  deeds,  books, 
papers,  and  writings  in  the  custody  or  power  of  any  of  the  parties  to  the  said 
reference,  or  of  any  other  person  or  persons,  of  or  concerning  the  matters  in 
question ;  and  the  said  referee  or  referees,  having  well  and  sufficiently  investi- 
gated and  considered  the  same,  and  all  matters  to  him  or  them  referred,  shall  and 
may  make  his  or  their  award  or  awards  in  writing,  under  his  or  their  hand  and 
seal  or  hands  and  seals  with  a  map  or  maps  drawn  thereupon  or  thereunto  annexed, 
and  which  said  award  or  awards  and  map  or  maps  shall  be  upon  parchment  or  vel- 
lum, and  shall  award  and  determine,  identify,  delineate,  and  describe  the  bounda- 
ries, quantities,  particulars,  and  situations  of  the  said  manors,  messuages,  lands, 
tenements,  tithes,  and  hereditaments  so  referred  to  him  or  them  as  aforesaid;  and 
the  said  award  or  awards  and  map  or  maps  shall  be  laid  before  all  the  parties  to 
any  such  agreement  of  reference  or  deed  of  submission,  including  the  party  or 
parties  whose  consent  is  required  by  this  act,  whose  approbation  thereof  shall  be 
written  upon  the  said  award  or  awards,  and  shall  be  signed  and  sealed  by  them, 
and  thereupon  the  said  award  or  awards  and  map  or  maps  shall  be  for  ever  after- 
wards binding  upon  all  parties,  and  final  arid  conclusive  as  to  all  matters  therein 
contained  or  thereby  referred  to. 

S.  2.  Provided  always,  and  be  it  further  enacted,  that  in  every  case  in  which 
any  of  the  powers  hereinbefore  contained  shall  be  exercised  by  any  bishop,  dean, 
archdeacon,  prebendary,  or  other  ecclesiastical  corporation  sole,  the  deed  of  sub- 
mission or  agreement  of  reference,  and  also  the  approbation  of  the  award,  shall,  in 
the  case  of  a  bishop,  be  executed  by  the  archbishop  of  the  province  testifying  his 
consent  thereto;  or  in  case  of  a  dean,  the  same  shall  be  executed  by  the  dean  and 
chapter  testifying  their  consent  thereto;  or  in  case  of  an  archdeacon,  prebendary, 
or  other  ecclesiastical  corporation  sole,  the  same  shall  be  executed  by  the  arch- 
bishop or  bishop  of  the  diocese  testifying  his  consent  thereto. 

S.  3.  And  be  it  further  enacted,  that  from  and  after  the  passing  of  this  act  it 
shall  and  may  be  lawful  to  and  for  the  said  lessee  or  lessees,  copyhold  or  cus- 
tomary tenant  or  tenants,  sub-lessee  or  sub-lessees,  under-tenant  or  under-tenants, 
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and  such  other  owner  or  owners  as  hereinbefore  named,  his,  her,  or  their  heirs, 
executors,  administrators,  or  assigns,  who  at  the  time  of  making  any  reference 
authorized  by  this  act  shall  be  tenant  or  tenants  in  fee  tail,  general  or  special,  or 
for  life  or  lives,  and  for  the  guardians,  husbands,  committees,  or  attorneys  of  or 
acting  for  any  such  lessee  or  lessees,  copyhold  or  customary  tenant  or  tenants, 
sub-lessee  or  sub-lessees,  under-tenant  or  under-tenants,  and  such  other  owner  or 
owners  as  hereinbefore  named,  his,  her,  or  their  heirs,  executors,  administrators, 
or  assigns,  who,  at  the  time  of  making  any  such  reference,  shall  be  respectively 
an  infant  or  infants,  feme  covert  or  femes  covert,  or  of  unsound  mind,  or  beyond 
PJ.007-1  the  seas,  or  under  any  other  legal  disability,  or  otherwise  disabled  to  *act 
L  '  J  for  themselves,  himself,  or  herself,  to  sign,  seal  and  deliver  any  agreement 
of  reference  or  deed  of  submission  or  approbation  of  any  award  or  awards  and  map 
or  maps  authorized  by  this  act  to  be  made,  as  fully  and  effectually  to  all  intents 
and  purposes  as  if  such  lessee  or  lessees,  copyhold  or  customary  tenant  or 
tenants,  sub-lessee  or  sub-lessees,  under-tenant  or  under-tenants,  and  such  other 
owner  or  owners  hereinbefore  named,  his,  her,  or  their  heirs,  executors,  adminis- 
trators, or  assigns,  had  been  tenant  or  tenants  in  fee  simple,  and  of  full  age,  sole, 
of  sound  mind,  or  within  the  realm  of  England,  and  not  under  any  other  legal 
disability. 

S.  4.  And  be  it  further  enacted,  that  immediately  after  the  execution  by  the 
parties  of  the  instrument  showing  their  approbation  of  any  award  to  be  made  by 
virtue  of  this  act,  the  agreement  of  reference  or  deed  of  submission,  and  also  the 
award  or  awards  and  map  or  maps,  authorized  to  be  made  by  this  act,  and  a  copy 
of  the  minutes  of  evidence  whereupon  the  same  is  made,  shall  be  deposited,  in  the 
case  of  any  reference  by  any  archibishop  or  bishop,  in  the  office  of  their  own  reg- 
istrar;  and  in  case  of  any  reference  by  any  dean,  dean  and  chapter,  archdeacon, 
prebendary,  canon,  and  other  dignitary  and  officer  of  a  cathedral  or  collegiate 
church  or  chapel,  in  the  office  of  the  registrar  of  the  dean  and  chapter  thereof; 
and  in  case  of  any  reference  by  any  masters  or  other  heads  or  by  fellows  and  schol- 
ars or  other  societies  hereinbefore  named,  in  the  office  of  the  steward  or  other  proper 
officer  of  their  said  colleges  and  halls  ;  and  every  such  registrar,  steward,  or  other 
officer,  or  some  person  or  persons  on  his  behalf,  shall  produce  the  documents  and  pa- 
pers so  deposited  with  him,  or  any  of  them,  at  all  proper  and  usual  hours  ofbusiness, 
to  every  person  interested  in  the  subject-matter  of  such  award,  or  to  his  or  her  agent 
duly  authorized,  who  shall  make  application  to  inspect  the  same  or  any  of  them, 
and  shall  furnish  a  copy  or  copies  of  the  same  or  any  of  them,  to  every  such  person 
or  agent  who  shall  make  application  for  such  copy  or  copies :  and  every  such  reg- 
istrar, steward,  or  other  officer  shall  in  every  case  be  entitled  to  the  sum  of  five 
shillings  and  no  more  for  receiving  and  preserving  the  agreement  of  reference  or 
deed  of  submission,  award  or  awards,  map  or  maps,  and  copy  of  the  minutes  of 
evidence  as  aforesaid  ;  and  the  sum  of  one  shilling  and  no  more  for  every  produc- 
tion of  the  same  or  any  of  them  to  be  inspected  ;  and  the  sum  of  sixpence  and  no 
more  for  every  folio  containing  seventy-two  words  of  every  copy;  and  the  sum  of 
ten  shillings  and  no  more  for  every  copy  of  a  map  so  made  as  aforesaid. 

S.  5.  And  be  it  further  enacted,  that  the  expenses  attending  every  reference 
which  shall  be  made  under  the  authority  of  this  act,  and  all  the  proceedings  hereby 
required  relating  to  the  same,  shall  be  paid  and  borne  by  the  parties  thereto  in 
such  manner,  shares,  and  proportions  as  they  shall  agree,  and  in  case  the  said 
parties  shall  not  make  any  agreement  relating  to  such  expenses,  then  all  such 
expenses,  or  so  much  thereof  as  shall  not  be  provided  tor  by  such  agreement 
shall  be  paid  and  borne  by  the  said  parlies  in  equal  moieties. 

S.  6.  Provided  also,  and  be  it  further  enacted,  that  this  act  shall  extend  only  to 
that  part  of  the  United  Kingdom  called  England  and  Wales. 
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3  &  4  Will.  IV.  c.  42. (a). 

An  act  for  the  further  amendment  of  the  Law,  and  the  better  advancement   of 
Justice.  [14Z/t  August,  1833.] 

S.  39.  And  whereas  it  is  expedient  to  render  references  to  arbitration  more 
effectual  ;  be  it  further  enacted,  that  the  power  and  authority  of  any  arbitrator  or 
umpire  appointed  by  or  in  pursuance  of  any  rule  of  court,  or  judge's  order,  or  order 
of  Nisi  Prius,  in  any  action  now  brought  or  which  shall  be  hereafter  brought,  or  by 
or  in  pursuance  of  any  submission  to  reference  containing- an  ^agreement  r^ooo-i 
that  such  submission  shall  be  made  a  rule  of  any  of  his  Majesty's  courts  of  L  ■* 
record,  shall  not  be  revocable  by  any  party  to  such  reference  without  the  leave  of 
the  court  by  which  such  rule  or  order  shall  be  made,  or  which  shall  be  mentioned 
in  such  submission,  or  by  leave  of  a  judge;  and  the  arbitrator  or  umpire  shall  and 
may  and  is  hereby  required  to  proceed  with  the  reference  notwithstanding  any  such 
revocation,  and  to  make  such  award,  although  the  person  making  such  revocation 
shall  not  afterwards  attend  the  reference  ;  and  that  the  court  or  any  judge  thereof 
may  from  time  to  time  enlarge  the  term  for  any  such  arbitrator  making  his 
award. 

S.  40.  And  be  it  further  enacted,  that  when  any  reference  shall  have  been  made 
by  any  such  rule  or  order  as  aforesaid,  or  by  any  submission  containing  such  agree- 
ment, as  aforesaid,  it  shall  be  lawful  for  the  court  by  which  such  rule  or  order 
shall  be  made,  or  which  shall  be  mentioned  in  such  agreement,  or  for  any  judge, 
by  rule  or  order  to  be  made  for  that  purpose,  to  command  the  attendance  and  ex- 
amination of  any  person  to  be  named,  or  the  production  of  any  documents  to  be 
mentioned  in  such  rule  or  order;  and  the  disobedience  to  any  such  rule  or  order 
shall  be  deemed  a  contempt  of  court,  if,  in  addition  to  the  service  of  such  rule  or 
order,  an  appointment  of  the  time  and  place  of  attendance  in  obedience  thereto, 
signed  by  one  at  least  of  the  arbitrators,  or  by  the  umpire,  before  whom  the  attend- 
ance is  required,  shall  also  be  served  either  together  with  or  after  the  service  of 
such  rule  or  order  :  provided  always,  that  every  person  whose  attendance  shall  be 
so  required  shall  be  entitled  to  the  like  conduct  money,  and  payment  of  expenses 
and  lor  loss  of  time,  as  for  and  upon  attendance  at  any  trial :  provided  also,  that 
the  application  made  to  such  court  or  judge  for  such  rule  or  order  shall  set  forth 
the  county  where  such  witness  is  residing  at  the  time,  or  satisfy  such  court  or  judge 
that  such  person  cannot  be  found  :  provided  also,  that  no  person  shall  be  compell- 
ed to  produce,  under  any  such  rule  or  order,  any  writing  or  other  document  that  he 
would  not  be  compelled  to  produce,  at  a  trial,  or  to  attend  at  more  than  two  con- 
secutive days,  to  be  named  in  such  order. 

S.  41.  And  be  it  further  enacted,  that  when  in  any  rule  or  order  of  reference, 
or  in  any  submission  to  arbitration  containing  an  agreement  that  the  submission 
shall  be  made  a  rule  of  court,  it  shall  be  ordered  or  agreed  that  the  witnesses 
upon  such  reference  shall  be  examined  upon  oath,  it  shall  be  lawful  for  the  arbitrator 
or  umpire,  or  any  one  arbitrator,  and  he  or  they  are  hereby  authorized  and  required, 
to  administer  an  oath  to  such  witnesses,  or  to  take  their  affirmation  in  cases  where 
affirmation  is  allowed  by  law  instead  of  oath;  and  if  upon  such  oath  or  affirmation 
any  person  making  the  same  shall  wilfully  and  corruptly  give  any  false  evidence, 
every  person  so  offending  shall  be  deemed  and  taken  to  be  guilty  of  perjury,  and 
shall  be  prosecuted  and  punished  accordingly. 


1  &  2  Vict.  c.  98. 

An  Act  to  provide  for  the  Conveyance  of  the  Mails  by  Railways. 

[Uth  Aug.  1838.] 

[By  this  Statute  differences  respecting  the  amount  of  remuneration  to  be  paid  to 
a  Railway  Company,  for  carrying  the  Mails  are  to  be  determined  by  arbitra- 
tion,    ss.  6,  7.  17.] 

(a)  The  Irish  Act,  the  3  &  4  Vict.  c.  105,  has  sections  G3,  64  and  65,  corresponding  to 
sections  39,  40,  and  41,  of  the  3  &  4  W.  IV.  c.42. 
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S.  16.  And  be  it  enacted,  that  in  all  cases  in  which  the  Postmaster-general  and 
any  company  of  proprietors  of  any  Railway  shall  not  be  able  to  agree  on  the  amount 
of  remuneration  or  compensation  to  be  paid  by  the  Postmaster-general  to  such  Com- 
pany of  proprietors  for  any  services  performed  or  to  be  performed  by  thern  as  herein- 
before mentioned,  the  same  shall  be  referred  to  the  award  of  two  persons,  one  to  be 
named  by  the  Postmaster-general,  and  the  other  by  such  Company  ;  and  if  such  two 
persons  cannot  agree  on  the  amount  of  such  remuneration  or  compensation,  then  to 
r^oon-i  the  umpirage  of  some  third  person,  to  be  *appointed  by  such  two  first-named 
L  J  persons  previously  to  their  entering  upon  the  inquiry;  and  the  said  award 
or  umpirage,  as  the  case  may  be,  shall  be  binding  and  conclusive  on  the  said  par- 
ties, and  their  respective  successors  and  assigns. 

S.  18.  And  be  it  enacted,  that  in  all  references  to  be  made  under  the  authority 
of  this  act,  the  Postmaster-general,  or  the  Railway  Company,  as  the  case  may  be, 
shall  nominate  his  or  their  arbitrator  within  fourteen  days  after  notice  from  the 
other  party,  or  in  default  it  shall  be  lawful  for  the  arbitrator  appointed  by  the 
party  giving  notice  to  name  the  other  arbitrator;  and  such  arbitrators  shall 
proceed  forthwith  in  the  reference,  and  make  their  award  therein  within  twenty- 
eight  days  after  their  appointment,  or  otherwise  the  matter  shall  be  left  to  be 
determined  by  the  umpire ;  and  if  such  umpire  shall  refuse  or  neglect  to  pro- 
ceed and  make  his  award  for  the  space  of  twenty-eight  days  after  the  matter  shall 
have  been  referred  to  him,  then  a  new  umpire  shall  be  appointed  by  the  two  first- 
named  arbitrators,  who  shall  in  like  manner  proceed  and  make  his  award  within 
twenty-eight  days,  or  in  default  be  superseded,  and  so  toties  quoties. 


8  &  9  Vict.  c.  16. 

An  Act  for  consolidating  in  one  Act  certain  provisions  usually  inserted  in  Acts 
with  respect  to  the  constitution  of  Companies  incorporated  for  carrying  on 
undertakings  of  a  public  nature. Qi)  [8th  May,  1845.] 

[By  s.  4,  the  act  may  be  cited  as  "  The  Companies  Clauses  Consolidation  Act, 
1845."] 

And  with  respect  to  the  settlement  of  disputes  by  arbitration,  be  it  enacted  as 
follows : — 

S.  128.  When  any  dispute  authorized  or  directed  by  this  or  the  special  act,  or 
any  act  incorporated  therewith,  to  be  settled  by  arbitration,  shall  have  arisen,  then, 
unless  both  parties  shall  concur  in  the  appointment  of  a  single  arbitrator,  each 
party,  on  the  request  of  the  other  party,  shall  by  writing  under  his  hand  nominate 
and  appoint  an  arbitrator  to  whom  such  dispute  shall  be  referred  ;  and  after  any 
such  appointment  shall  have  been  made  neither  party  shall  have  power  to  revoke 
the  same  without  the  consent  of  the  other,  nor  shall  the  death  of  either  party  ope- 
rate as  such  revocation  ;  and  if  for  the  space  of  fourteen  days  after  any  such  dis- 
pute shall  have  arisen,  and  after  a  request  in  writing  shall  have  been  served  by 
the  one  party  on  the  other  party  to  appoint  an  arbitrator,  such  last-mentioned  party 
fail  to  appoint  such  arbitrator,  then  upon  such  failure  the  party  making  the  request, 
and  having  himself  appointed  an  arbitrator,  may  appoint  such  arbitrator  to  act  on 
behalf  of  both  parties,  and  such  arbitrator  may  proceed  to  hear  and  determine  the 
matters  which  shall  be  in  dispute,  and  in  such  case  the  award  or  determination  of 
such  single  arbitrator  shall  be  final. 

S.  129.  If  before  the  matters  so  referred  shall  be  determined  any  arbitrator 
appointed  by  either  party  die,  or  become  incapable  or  refuse  or  for  seven  days 
neglect  to  act  as  arbitrator,  the  party  by  whom  such  arbitrator  was  appointed  may 
nominate  and  appoint  in  writing  some  other  person  to  act  in  his  place  ;  and  if  for 
the  space  of  seven  days  after  notice  in  writing  from  the  other  party  for  that  pur- 
pose he  fail  to  do  so  the  remaining  or  other  arbitrator  may  proceed  ex  parte;  and 
every  arbitrator  so  to  be  substituted  as  aforesaid  shall  have  the  same  powers  and 
authorities  as  were  vested  in  the  former  arbitrator  at  the  time  of  such  his  death, 
refusal,  or  disability  as  aforesaid. 

lh)  The  Companies  Clauses  Consolidation  (Scotland)  Act,  1845,"  is  the  8  &  9  Vict, 
c.  17. 
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S.  130.  Where  more  than  one  arbitrator  shall  have  been  appointed  such  arbi- 
trators shall,  before  they  enter  upon  the  matters  referred  to  them,  nominate  and 
appoint  by  writing  under  their  hands  an  umpire  to  decide  on  any  such  matters  on 
which  they  shall  differ  ;  and  if  such  umpire  shall  die,  or  refuse  or  for  seven  days 
neglect  to  act,  they  shall  forthwith  after  such  death,  refusal,  or  neglect  appoint 
another  umpire  in  his  place ;  and  the  decision  of  any  such  umpire  on  the  matters 
so  referred  to  him  shall  be  final. 

*S.  131.  If  in  either  of  the  cases  aforesaid  the  said  arbitrators  shall  re-  paim 
fuse,  or  shall,  for  seven  days  after  request  of  either  party  to  such  arbitra-  L  •* 
tion,  neglect  to  appoint  an  umpire,  it  shall  be  lawful  tor  the  Board  of  Trade,  if 
they  think  fit,  in  any  case  in  which  a  Railway  Company  shall  be  one  party  to  the 
arbitration,  on  the  application  of  either  party  to  such  arbitration,  to  appoint  an 
umpire  ;  and  the  decision  of  such  umpire  on  the  matters  on  which  the  arbitrators 
shall  differ  shall  be  final. 

S.  132.  The  said  arbitrators  or  their  umpire  may  call  for  the  production  of  any 
documents  in  the  possession  or  power  of  either  party  which  they  or  he  may  think 
necessary  for  determining  the  question  in  dispute,  and  may  examine  the  parties  or 
their  witnesses  on  oath,  and  administer  the  oaths  necessary  for  that  purpose. 

S.  133.  Except  where  by  this  or  the  special  act,  or  any  act  incorporated  therewith, 
it  shall  be  otherwise  provided,  the  costs  of  and  attending  every  such  arbitration  to 
be  determined  by  the  arbitrators  shall  be  in  the  discretion  of  the  arbitrators  or  their 
umpires,  as  the  case  may  be. 

S.  134.  The  submission  to  any  such  arbitration  may  be  made  a  rule  of  any  of 
the  superior  courts,  on  the  application  of  either  of  the  parties. 


8  &  9  Vict.  c.  18. 

An  Act  for  consolidating  in  one  Act  certain  provisions  usually  inserted  in  Acts 
authorizing  the  taking  of  Lands  for  undertakings  of  a  public  nature.(c) 

[8th  May,  1845.] 

[By  s.  4,  the  act  may  be  cited  as,  "The  Lands   Clauses  Consolidation  Act 

1845."] 

["  With  respect  to  the  purchase  and  taking  of  lands  otherwise  than  by  agree- 
ment," it  is  provided  in  the  following  words  :] — 

S.  23.  If  the  compensation  claimed  or  offered  in  any  such  case  shall  exceed 
fifty  pounds  and  if  the  party  claiming  compensation  desire  to  have  the  same  set- 
tled by  arbitration,  and  signify  such  desire  by  notice  in  writing  to  the  promoters  of 
the  undertaking,  before  they  have  issued  their  warrant  to  the  sheriff  to  summon  a 
jury  in  respect  of  such  lands,  under  the  provisions  hereinafter  contained,  stating  in 
such  notice  the  nature  of  the  interest  in  respect  of  which  such  party  claims  com- 
pensation and  the  amount  of  the  compensation  so  claimed,  the  same  shall  be  so 
settled  accordingly ;  but,  unless  the  party  claiming  compensation  shall  as 
aforesaid  signify  his  desire  to  have  the  question  of  such  compensation  settled 
by  arbitration,  or  if  when  the  matter  shall  have  been  referred  to  arbitration 
the  arbitrators  or  their  umpire  shall  for  three  months  have  failed  to  make  their  or 
his  award,  or  if  no  final  award  shall  be  made,  the  question  of  such  compensation 
shall  be  settled  by  the  verdict  of  a  jury,  as  hereinafter  provided. 

S.  25.  When  any  question  of  disputed  compensation  by  this  or  the  special  act, 
or  any  act  incorporated  therewith,  authorized  or  required  to  be  settled  by  arbitra- 
tion, shall  have  arisen,  then,  unless  both  parties  shall  concur  in  the  appointment  of 
a  single  arbitrator,  each  party,  on  the  request  of  the  other  party,  shall  nominate 
and  appoint  an  arbitrator,  to  whom  such  dispute  shall  be  referred;  and  every 
appointment  of  an  arbitrator  shall  be  made  on  the  part  of  the  promoters  of  the 
undertaking  under  the  hands  of  the  said  promoters  or  any  two  of  them,  or  of  their 
secretary  or  clerk,  and  on  the  part  of  any  other  party  under  the  hand  of  such  party, 
or,  if  such  party  be  a  corporation  aggregate,  under  the  common  seal  of  such  cor- 
poration; and  such  appointment  shall  be  delivered  to  the  arbitrator,  and  shall  be 
deemed  a  submission  to  arbitration  on  the  part  of  the  party  by  whom  the  same 

CO  "  The  Lands  Clauses  Consolidation  (Scotland)  Act,  1845,"  is  the  8  &  9  Vict.  c.  19. 
March,  1849.— 38 
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shall  be  made;  and  after  any  such  appointment  shall  have  been  made  neither 
party  shall  have  power  to  revoke  the  same  without  the  consent  of  the  other,  nor 
shall  the  death  of  cither  party  operate  as  a  revocation  ;  and  if  for  the  space  of  four- 
r*R411  teen  ^ays  a*ter  any  suc'1  dispute  shall  have  arisen,  and  after  a  *request  in 
L  -I  writing,  in  which  shall  be  stated  the  matter  so  required  to  be  referred  to 
arbitration,  shall  have  been  served  by  the  one  party  on  the  other  party  to  appoint 
an  arbitrator,  such  last  mentioned  party  fail  to  appoint  such  arbitrator,  then  upon 
such  failure  the  party  making  the  request,  and  having  himself  appointed  an  arbi- 
trator, may  appoint  such  arbitrator  to  act  on  behalf  of  both  parties,  and  suc!h  arbi- 
trator may  proceed  to  hear  and  determine  the  matters  which  shall  be  in  dispute, 
and  in  such  case  the  award  or  determination  of  such  single  arbitrator  shall  be 
final. 

S.  26.  If,  before  the  matters  so  referred  shall  be  determined,  any  arbitrator 
appointed  by  either  party  die,  or  become  incapable,  the  party  by  whom  such  arbi- 
trator was  appointed  may  nominate  and  appoint  in  writing  some  other  person  to 
act  in  his  place,  and  if,  for  the  space  of  seven  days  after  notice  in  writing  from 
the  other  party  for  that  purpose,  he  fail  to  do  so,  the  remaining  or  other  arbitrator 
may  proceed  ex  parte ;  and  every  arbitrator  so  to  be  substituted  as  aforesaid  shall 
have  the  same  powers  and  authorities  as  were  vested  in  the  former  arbitrator  at 
the  time  of  such  his  death  or  disability  as  aforesaid. 

S.  27.  Where  more  than  one  arbitrator  shall  have  been  appointed  such  arbi- 
trators shall,  before  they  enter  upon  the  matters  referred  to  them,  nominate  and 
appoint,  by  writing  under  their  hands,  an  umpire  to  decide  on  any  such  matters 
on  which  they  shall  differ,  or  which  shall  be  referred  to  him  under  the  provisions 
of  this  or  the  special  act,  and  if  such  umpire  shall  die,  or  become  incapable  to  act, 
they  shall  forthwith  after  such  death  or  incapacity  appoint  another  umpire  in  his 
place,  and  the  decision  of  every  such  umpire  on  the  matters  so  referred  to  him  shall 
be  final. 

S.  28.  If  in  either  of  the  cases  aforesaid  the  said  arbitrators  shall  refuse,  or 
shall,  for  seven  days  after  request  of  either  party  to  such  arbitration,  neglect  to 
appoint  an  umpire,  the  Board  of  Trade,(i)  in  any  case  in  which  a  Railway  Com- 
pany shall  be  one  party  to  the  arbitration,  and  two  justices  in  any  other  case, 
shall,  on  the  application  of  either  party  to  such  arbitration,  appoint  an  umpire, 
and  the  decision  of  such  umpire  on  the  matters  on  which  the  arbitrators  shall 
differ,  or  which  shall  be  referred  to  him  under  this  or  the  special  act,  shall  be 
final. 

S.  29.  If,  when  a  single  arbitrator  shall  have  been  appointed,  such  arbitrator 
shall  die  or  become  incapable  to  act.  before  he  shall  have  made  his  award,  the 
matters  referred  to  him  shall  be  determined  by  arbitration  under  the  provisions 
of  this  or  the  special  act  in  the  same  manner  as  if  the  arbitrator  had  not  been 
appointed. 

S.  30.  If  where  more  than  one  arbitrator  shall  have  been  appointed,  either  of  the 
arbitrators  refuse  or  for  seven  days  neglect  to  act  the  other  arbitrator  may  proceed 
ex  parte,  and  the  decision  of  such  other  arbitrator  shall  be  as  effectual  as  if  he  had 
been  the  single  arbitrator  appointed  by  both  parties. 

S.  31.  If,  where  more  than  one  arbitrator  shall  have  been  appointed,  and  where 
neither  of  them  shall  refuse  or  neglect  to  act  as  aforesaid,  such  arbitrators  shall 
fail  to  make  their  award  within  twenty-one  days  after  the  day  on  which  the  last 
of  such  arbitrators  shall  have  been  appointed,  or  within  such  extended  time  (if 
any)  as  shall  have  been  appointed  for  that  purpose  by  both  such  arbitrators  under 
their  hands,  the  matters  referred  to  them  shall  be  determined  by  the  umpire  to  be 
appointed  as  aforesaid. 

8.  32.  The  said  arbitrators  or  their  umpire  may  call  for  the  production  of  any 
documents  in  the  possession  or  power  of  either  party  which  he  or  they  may  think 
necessary  for  determining  the  question  in  dispute,  and  may  examine  the  parties  or 
their  witnesses  on  oath,  and  administer  the  oaths  necessary  for  that  purpose. 

S.  33  Before  any  arbitrator  or  umpire  shall  enter  into  the  consideration  of  any 
matters  referred  to  him,  he  shall  in  the  presence  of  a  justice  make  and  subscribe 
the  following  declaration;  that  is  to  say, — 

(l>)  The  powers  of  the  Board  of  Trade  as  to  Railways  have  been  transferred  to  the 
Commissioners  of  Railways  by  stat.  'J  &.  10  Vict.  c.  105,  s.  2. 
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*"  I,  A.  B.,  do  solemnly  and  sincerely  declare,  that  I  will  faithfully  and  r*QA0-> 
honestly,  and  to  the  best  of  my  skill  and  ability,  hear  and  determine  the  ■-  **-! 
matters  referred  to  me  under  the  provisions  of  the  act  [naming  the  special  act). 

"A.  B. 

"  Made  and  subscribed  in  the  presence  of  [  ]." 

And  such  declaration  shall  be  annexed  to  the  award  when  made:  and  if  any  arbi- 
trator or  umpire  having'  made  such  declaration  shall  wilfully  act  contrary  thereto 
he  shall  be  guilty  of  a  misdemeanor. 

S.  34.  All  the  costs  of  any  such  arbitration,  and  incident  thereto,  to  be  settled 
hy  the  arbitrators,  shall  be  borne  by  the  promoters  of  the  undertaking,  unless  the 
arbitrators  shall  award  the  same  or  a  less  sum  than  shall  have  been  offered  by  the 
promoters  of  the  undertaking;  in  which  case  each  party  shall  bear  his  own  costs 
incident  to  the  arbitration,  and  the  costs  of  the  arbitrators  shall  be  borne  by  the 
parties  in  equal  proportions. 

S.  35.  The  arbitrators  shall  deliver  their  award  in  writing  to  the  promoters  of 
the  undertaking,  and  the  said  promoters  shall  retain  the  same,  and  shall  forthwith, 
on  demand,  at  their  own  expense,  furnish  a  copy  thereof  to  the  other  party  to  the 
arbitration,  and  shall  at  all  times,  on  demand,  produce  the  said  award,  and  allow 
the  same  to  be  inspected  or  examined  by  such  party  or  any  person  appointed  by 
him  for  that  purpose. 

S.  30.  The  submission  to  any  such  arbitration  may  be  made  a  rule  of  any  of  the 
superior  courts,  on  the  application  of  either  of  the  parties. 

IS.  37.  No  award  made  with  respect  to  any  question  referred  to  arbitration  under 
the  provision  of  this  or  the  special  act  shall  be  set  aside  for  irregularity  or  error  in 
matter  of  form. 

S.  63.  In  estimating  the  purchase-money  or  compensation  to  be  paid  by  the 
promoters  of  the  undertaking,  in  any  of  the  cases  aforesaid,  regard  shall  be  had  by 
the  justices,  arbitrators,  or  surveyors,  as  the  case  may  be,  not  only  to  the  value  of 
the  land  to  be  purchased  or  taken  by  the  promoters  of  the  undertaking,  but  also  to 
the  damage,  if  any,  to  be  sustained  by  the  owner  of  the  lands  by  reason  of  the 
severing  of  the  lands  taken  from  the  other  lands  of  such  owner,  or  otherwise 
injuriously  affecting  such  other  lands  by  the  exercise  of  the  powers  of  this  or  the 
special  act,  or  any  act  incorporated  therewith. 

S.  64.  When  the  compensation  payable  in  respect  of  any  lands,  or  any  interest 
therein,  shall  have  been  ascertained  by  the  valuation  of  a  surveyor,  and  deposited 
in  the  Bank  under  the  provisions  herein  contained,  by  reason  that  the  owner  of  or 
party  entitled  to  convey  such  lands  or  such  interest  therein  as  aforesaid  could  not 
be  found  or  was  absent  from  the  kingdom,  if  such  owner  or  party  shall  be  dissatis- 
fied with  such  valuation  it  shall  be  lawful  for  him,  before  he  shall  have  applied  to 
the  Court  of  Chancery  for  payment  or  investment  of  the  moneys  so  deposited  under 
the  provisions  herein  contained,  by  notice  in  writing  to  the  promoters  of  the  under- 
taking, to  require  the  question  of  such  compensation  to  be  submitted  to  arbitration, 
and  thereupon  the  same  shall  be  so  submitted  accordingly,  in  the  same  manner  as 
in  other  cases  of  disputed  compensation  hereinbefore  authorized  or  required  to  be 
submited  to  arbitration. 

S.  65.  The  question  to  be  submitted  to  the  arbitrators  in  the  case  last  aforesaid 
shall  be,  whether  the  said  sum  so  deposited  as  aforesaid  by  the  promoters  of  the 
undertaking  was  a  sufficient  sum,  or  whether  any  and  what  further  sum  ought  to 
be  paid  or  deposited  by  them. 

S.  66.  If  the  arbitrators  shall  award  that  a  further  sum  ought  to  be  paid  or  depo- 
sited by  the  promoters  of  the  undertaking,  they  shall  pay  or  deposit,  as  the  case 
may  require,  such  further  sum  within  fourteen  days  after  the  making  of  such 
award,  or  in  default  thereof  the  same  may  be  enforced  by  attachment,  or  recovered 
with  costs  by  action  or  suit  in  any  of  the  superior  courts. 

S.  67.  If  the  arbitrators  shall  determine  that  the  sum  so  deposited  was  sufficient, 
the  costs  of  and  incident  to  such  arbitration,  to  be  determined  by  the  arbitrators, 
shall  be  in  the  discretion  of  the  arbitrators,  but  if  the  arbitrators  shall  determine 
that  a  further  sum  ought  to  be  paid  or  deposited  by  the  promoters  of  *the  p^o-i 
undertaking,  all  the  costs  of  and  incident  to  the  arbitration  shall  be  borne  L  -■ 
by  the  promoters  of  the  undertaking. 
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S.  68.  If  any  party  shall  be  entitled  to  any  compensation  in  respect  of  any 
lands,  or  of  any  interest  therein,  which  shall  have  been  taken  for  or  injuriously 
affected  by  the  execution  of  the  works,  and  for  which  the  promoters  of  the  under- 
taking- shall  not  have  made  satisfaction  under  the  provisions  of  this  or  the  special 
act,  or  any  act  incorporated  therewith,  and  if  the  compensation  claimed  in  such 
case  shall  exceed  the  sum  of  fifty  pounds,  such  party  may  have  the  same  settled 
either  by  arbitration  or  by  the  verdict  of  a  jury,  as  he  shall  think  fit;  and  if  such 
party  desire  to  have  the  same  settled  by  arbitration,  it  shall  be  lawful  for  him  to 
give  notice  in  writing  to  the  promoters  of  the  undertaking  of  such  his  desire, 
stating  in  such  notice  the  nature  of  the  interest  in  such  lands  in  respect  of  which 
he  claims  compensation,  and  the  amount  of  the  compensation  so  claimed  therein  ; 
and  unless  the  promoters  of  the  undertaking  be  willing  to  pay  the  amount  of  com- 
pensation so  claimed,  and  shall  enter  into  a  written  agreement  for  that  purpose 
within  twenty-one  days  after  the  receipt  of  any  such  notice  from  any  party  so  enti- 
tled, the  same  shall  be  settled  by  arbitration  in  the  manner  herein  provided ;  or  if 
the  party  so  entitled  as  aforesaid  desire  to  have  such  question  of  compensation 
settled  by  a  jury,  it  shall  be  lawful  for  him  to  give  notice  in  writing  of  such  his 
desire  to  the  promoters  of  the  undertaking  stating  such  particulars  as  aforesaid, 
and  unless  the  promoters  of  the  undertaking  be  willing  to  pay  the  amount  of  com- 
pensation so  claimed,  and  enter  into  a  written  agreement  for  that  purpose,  they 
shall,  within  twenty-one  days  after  the  receipt  of  such  notice,  issue  their  warrant 
to  the  sheriff  to  summon  a  jury  for  settling  the  same  in  the  manner  herein  pro- 
vided, and  in  default  thereof  they  shall  be  liable  to  pay  to  the  party  so  entitled  as 
aforesaid  the  amount  of  compensation  so  claimed,  and  the  same  may  be  recovered 
by  him,  with  costs,  by  action  in  any  of  the  superior  courts. 

[By  s.  105,  amount  of  compensation  in  respect  of  common  or  icaste  lands,  and  by 
s.  114,  as  to  paying  off  mortgages  prematurely,  to  be  settled  as  in  other  cases  of  dis- 
puted compensation.] 

And  with  respect  to  interests  in  lands  which  have  by  mistake  been  omitted  to 
be  purchased,  be  it  enacted  as  follows : 

S.  124.  If,  at  any  time  after  the  promoters  of  the  undertaking  shall  have  en- 
tered upon  any  lands  which  under  the  provisions  of  this  or  the  special  act,  or  any 
act  incorporated  therewith,  they  were  authorized  to  purchase,  and  which  shall  be 
permanently  required  for  the  purposes  of  the  special  act,  any  party  shall  appear  to 
be  entitled  to  any  estate,  right,  or  interest  in  or  charge  affecting  such  lands  which 
the  promoters  of  the  undertaking  shall  through  mistake  or  inadvertence  have 
failed,  or  omitted  duly  to  purchase  or  to  pay  compensation  for,  then,  whether  the 
period  allowed  for  the  purchase  of  lands  shall  have  expired  or  not,  the  promoters 
of  the  undertaking-  shall  remain  in  the  undisturbed  possession  of  such  lands,  pro- 
vided, within  six  months  after  notice  of  such  estate,  right,  interest,  or  charge,  in 
case  the  same  shall  not  be  disputed  by  the  promoters  of  the  undertaking,  or  in  case 
the  same  shall  be  disputed  then  within  six  months  after  the  right  thereto  shall 
have  been  finally  established  by  law  in  favour  of  the  party  claiming  the  same,  the 
promoters  of  the  undertaking  shall  purchase  or  pay  compensation  for  the  same, 
and  shall  also  pay  to  such  party,  or  to  any  other  party  who  may  establish  a  right 
thereto,  full  compensation  for  the  mesne  profits  or  interest  which  would  have 
accrued  to  such  parties  respectively  in  respect  thereof  during  the  interval  between 
the  entry  of  the  promoters  of  the  undertaking  thereon  and  the  time  of  the  pay- 
ment of  purchase-money  or  compensation  by  the  promoters  of  the  undertaking,  so 
far  as  such  mesne  profits  or  interest  may  be  recoverable  in  law  or  equity ;  and 
such  purchase-money  or  compensation  shall  be  agreed  on  or  awarded  and  paid  in 
like  manner  as  according  to  the  provisions  of  this  act  the  same  respectively  would 
have  been  agreed  on  or  awarded  and  paid  in  case  the  promoters  of  the  under- 
taking had  purchased  such  estate,  right,  interest,  or  charge  before  their  entering 
upon  such  land,  or  as  near  thereto  as  circumstances  will  admit. 
r*R441  *S'  ^®*  *n  cst'malm£  l'ie  compensation  to  be  given  for  any  such  last- 
L  S**J  mentioned  lands,  or  any  estate  or  interest  in  the  same,  or  for  any  mesne 
profit  thereof,  the  jury,  or  arbitrators,  or  justices,  as  the  case  may  be,  shall  assess 
the  same  according  to  what  they  shall  find  to  have  been  the  value  of  such  lands, 
estate,  or  interest  and  profits,  at  the  time  such  lands  were  entered  upon  by  the 
promoters  of  the  undertaking,  and  without  regard  to  any  improvements  or  works 
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made  in  the  said  lands  by  the  promoters  of  the  undertaking,  and  as  though  the 
works  had  not  been  constructed. 

And  with  respect  to  lands  acquired  by  the  promoters  of  the  undertaking  under 
the  provisions  of  this  or  the  special  act,  or  any  act  incorporated  tnerewitli,  but 
which  shall  not  be  required  for  the  purposes  thereof,  be  it  enacted  as  follows : 

[SS.  127, 128,  129,  provide  that  they  shall  be  sold,  ami  thai  the  offer  of  purchase 
shall  first  be  made  to  the  owner  of  the  land  from  which  they  were  originally  taken, 
then  to  the  owners  of  adjoining  lands], 

S.  130.  If  any  person  entitled  to  such  pre-emption  be  desirous  of  purchasing 
any  such  lands,  and  such  person  and  the  promoters  of  the  undertaking  do  not  a^ree 
as  to  the  price  thereof,  then  such  price  shall  be  ascertained  by  arbitration,  and  the 
costs  of  such  arbitration  shall  be  in  the  discretion  of  the  arbitrators. 


8  &  9  Vict.  c.  20. 

An  Act  for  consolidating  in  one  Act  certain  provisions  usually  inserted  in  Acts 
authorizing  the  making  of  Railway s.(d)  [8lh  May,  1845], 

[By  s.  4,  the  act  may  be  cited  as  "The  Railways  Clauses  Consolidation  Act, 
1845."  By  ss.  6.  44,  the  compensation  for  land  taken  or  used  for  the  purposes 
of  the  railway,  or  injuriously  affected  by  its  construction,  and  for  damages  in 
respect  of  such  land,  shall  be  ascertained  and  determined  in  the  manner  pro- 
vided in  "  The  Lands  Clauses  Consolidation  Act,  1845,"  in  respect  of  lands 
purchased  or  taken  under  its  provisions. 

And  with  respect  to  the  settlement  of  disputes  by  arbitration,  be  it  enacted  as 
follows: 

S.  126.  When  any  dispute  authorized  or  directed  by  this  or  the  special  act,  or 
any  act  incorporated  therewith,  to  be  settled  by  arbitration,  shall  have  arisen, 
then,  unless  both  parties  shall  concur  in  the  appointment  of  a  single  arbitrator, 
each  party,  on  the  request  of  the  other  party,  shall  nominate  and  appoint  an  arbi- 
trator to  whom  such  dispute  shall  be  referred ;  and  every  appointment  of  an  arbi- 
trator shall  be  made  on  the  part  of  the  Company,  under  the  hand  of  the  secretary 
or  any  two  of  the  directors  of  the  Company,  and  on  the  part  of  any  other  party, 
under  the  hand  of  such  party,  or  if  such  party  be  a  corporation  aggregate,  under 
the  common  seal  of  such  Corporation,  and  such  appointment  shall  be  delivered  to 
the  arbitrators,  and  shall  be  deemed  a  submission  to  arbitration  on  the  part  of  the 
party  by  whom  the  same  shall  be  made;  and  after  any  such  appointment  shall  have 
been  made  neither  party  shall  have  power  to  revoke  the  same  without  the  consent  of 
the  other,  nor  shall  the  death  of  either  party  operate  as  a  revocation  ;  and  if  for  the 
space  of  fourteen  days  after  any  such  dispute  shall  have  arisen,  and  after  a  request 
in  writing,  in  which  shall  be  stated  the  matters  so  required  to  be  referred  to  arbitra- 
tion, shall  have  been  served  by  the  one  party  on  the  other  party  to  appoint  an  arbi- 
trator, such  last-mentioned  party  fail  to  appoint  such  arbitrator,  then  upon  such 
failure  the  party  making  the  request,  and  having  himself  appointed  an  arbitrator, 
may  appoint  such  arbitrator  to  act  on  behalf  of  both  parties;  and  such  arbitrator 
may  proceed  to  hear  and  determine  the  matters  which  shall  be  in  dispute;  and  in 
such  case  the  award  or  determination  of  such  single  arbitrator  shall  be  final. 

S.  127.  If  before  the  matters  so  referred  shall  be  determined  any  arbitrator  ap- 
pointed by  either  party  die,  or  become  incapable  to  act,  the  party  by  whom  such 
arbitrator  was  appointed  may  nominate  and  appoint  in  writing  some  other  person 
to  act  in  his  place,  and  if  for  the  space  of  seven  days  after  notice  in  writing  from 
*the  other  party  for  that  purpose  he  fail  to  do  so  the  remaining  or  other  r*Q4^i 
arbitrator  may  proceed  ex  parte;  and  every  arbitrator  so  to  be  substituted  ■-  '  ■■ 
as  aforesaid  shall  have  the  same  powers  and  authorities  as  were  vested  in  the 
former  arbitrator  at  the  time  of  such  his  death  or  incapacity  as  aforesaid. 

S.  128.  Where  more  than  one  arbitrator  shall  have  been  appointed,  such  arbi- 
trators shall,  before  they  enter  upon  the  matters  referred  to  them,  nominate  and 
appoint  by  writing  under  their  hands  an  umpire  to  decide  on  any  such  matters  on 

(d)  "  The  Railways  Clauses  Consolidation  (Scotland)  Act,  1345,"  is  the  8  &  9  Vict.  c.  33. 
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which  they  shall  differ,  or  which  shall  be  referred  to  him  under  this  or  the 
special  act;  and  if  such  umpire  shall  die,  or  become  incapable  to  act,  they  shall 
forthwith  after  such  death  or  incapacity  appoint  another  umpire  in  his  place  ;  and 
the  decision  of  every  such  umpire  on  the  matters  so  referred  to  him  shall  be  final. 

S.  129.  If  in  either  of  the  cases  aforesaid,  the  said  arbitrators  shall  refuse,  or 
or  shall  for  seven  days  after  request  of  either  party  to  such  arbitration  neglect  to 
appoint  an  umpire,  the  Board  of  Trade  shall,  on  the  application  of  either  party  to 
such  arbitration,  appoint  an  umpire;  and  the  decision  of  such  umpire  on  the  mat- 
ters on  which  the  arbitrators  shall  differ,  or  which  shall  be  referred  to  him  under 
this  or  the  special  act  shall  be  final. (e) 

S.  130.  If  where  a  single  arbitrator  shall  have  been  appointed,  such  arbitrator 
die,  or  become  incapable  to  act,  before  he  shall  have  made  his  award,  the  matters 
referred  to  him  shall  be  determined  by  arbitration,  under  the  provisions  of  this  or 
the  special  act,  in  the  same  manner  as  if  such  arbitrator  had  not  been  appointed. 

S.  131.  If,  where  more  than  one  arbitrator  shall  have  been  appointed,  either  of 
the  arbitrators  refuse,  or  for  seven  days  neglect  to  act,  the  other  arbitrator  may 
proceed  ex  parte,  and  the  decision  of  such  other  arbitrator  shall  be  as  effectual  as 
if  he  had  been  the  single  arbitrator  appointed  by  both  parties. 

S.  132.  If,  where  more  than  one  arbitrator  shall  have  been  appointed,  and 
where  neither  of  thern  shall  refuse  or  neglect  to  act  as  aforesaid,  such  arbitrators 
shall  fail  to  make  their  award  within  twenty-one  days  after  the  day  on  which  the 
last  of  such  arbitrators  shall  have  been  appointed,  or  within  such  extended  time,  if 
any,  as  shall  have  been  appointed  for  that  purpose  by  both  such  arbitrators  under 
their  hands,  the  matter  referred  to  them  shall  be  determined  by  the  umpire  to  be 
appointed  as  aforesaid. 

S.  133.  The  said  arbitrators  or  their  umpire  may  call  for  the  production  of  any 
documents  in  the  possession  or  power  of  either  party  which  they  or  he  may  think 
necessary  for  determining  the  question  in  dispute,  and  may  examine  the  parties 
or  their  witnesses  on  oath,  and  administer  the  oaths  necessary  for  that  purpose. 

S.  134.  Before  any  arbitrator  or  umpire  shall  enter  into  the  consideration  of  any 
matters  referred  to  him,  he  shall,  in  the  presence  of  a  justice,  make  and  subscribe 
to  the  following  declaration ;  that  is  to  say, — 

"  I,  A.  B.,  do  solemnly  and  sincerely  declare,  that  I  will  faithfully  and  honestly, 
and  to  the  best  of  my  skill  and  ability,  hear  and  determine  the  matters  referred  to 
me,  under  the  provisions  of  the  act  [naming  the  special  act.] 

"  A.  B. 

"  Made  and  subscribed  in  the  presence  of  [  ]." 

And  such  declaration  shall  be  annexed  to  the  award  when  made;  and  if  any 
arbitrator  or  umpire,  having  made  such  declaration,  shall  wilfully  act  contrary 
thereto,  he  shall  be  guilty  of  a  misdemeanor. 

S.  135.  Except  where  by  this  or  the  special  act,  or  any  act  incorporated 
therewith,  it  shall  be  otherwise  provided,  the  costs  of  and  attending  every  such 
arbitration,  to  be  determined  by  the  arbitrators,  shall  be  in  the  discretion  of  the 
arbitrators. 

r*R4fl  *®'  1*^"  '^ne  SUDm'ss'on  to  any  such  arbitration  may  be  made  a  rule  of 
L        ^  any  of  the  superior  courts,  on  application  of  either  of  the  parties. 

S.  137.  No  award  made  with  respect  to  any  question  referred  to  arbitration 
under  the  provisions  of  this  or  the  special  act  shall  be  set  aside  for  irregularity  or 
error  in  matter  of  form. 


8  &  9  Vict.  c.  118. 

An  Act  to  facilitate  the  inclosnre  and  improvement  of  Commons  and  Lands  held 
in  common,  the  exchange  of  Lands,  and  ///<■  division  of  intermixed  Lands  ;  to 
provide  remedies  for  defective  or  incomplete  executions,  and  for  the  non-exe- 

(e)  The  powers  of  the  Board  of  Trade  as  to  Railways  have  been  transferred  to  the 
Commissioners  of  Railways  by  the  stal.  'J  &.  10  Vict.  c.  105,  s.  2. 
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cution  of  the  powers  of  general  and  local  lnclosure  Acts;  and  to  provide  for 
the  revival  of  such  powers  in  certain  cases.  [8th  August,  1845.] 

S.  00.  Provided  always,  and  be  it  enacted,  that  in  case  any  person  hereinbefore 
authorized  to  bring  an  action  upon  a  feigned  issue,  [i.  e.  any  person  claiming  to 
be  interested  in  land  proposed  to  be  inclosed,]  and  the  person  against  whom  such 
action  might  be  brought,  shall  be  desirous  of  submitting  the  matter  in  dispute  or 
difference  to  the  arbitration  of  any  arbitrator,  or  of  any  arbitrators  and  umpire,  it 
shall  be  lawful  for  such  persons  to  submit  such  matter  in  dispute  accordingly,  and 
such  submission  shall  be  irrevocable,  and  the  decision  thereupon  shall  be  binding 
on  both  parties,  and  be  obeyed  acccordingly,  and  the  costs  of  such  arbitration  shall 
abide  the  event;  and  the  Commissioners  may  require  each  of  the  persons  in  dif- 
ference upon  any  such  submission  to  arbitration  to  give  such  security  for  the  pay- 
ment of  the  costs  of  such  arbitration  as  the  commissioners  shall  think  fit. 


9  &  10  Vict.  c.  95. 

An  Act  for  the  more  easy  recovery  of  Small  Debts  and  Demands  in  England. 

[28th  Aug.  1846.] 

S.  77.  And  be  it  enacted,  that  the  judge  may  in  any  case,  with  the  consent  of 
both  parties  to  the  suit,  order  the  same,  with  or  without  other  matters  within  the 
jurisdiction  of  the  court  in  dispute  between  such  parties  to  be  referred  to  arbitra- 
tion, to  such  person  or  persons,  and  in  such  manner,  and  on  such  terms  as  he  shall 
think  reasonable  and  just ;  and  such  reference  shall  not  be  revocable  by  either 
party  except  by  consent  of  the  judge;  and  the  award  of  the  arbitrator  or  arbitra- 
tors or  umpire  shall  be  entered  as  the  judgment  in  the  cause,  and  shall  be  as  bind- 
ing and  effectual  to  all  intents  as  if  given  by  the  judge;  provided  that  the  judge 
may,  if  he  think  fit,  on  application  to  him  at  the  first  court  held  after  the  expira- 
tion of  one  week  after  the  entry  of  such  award,  set  aside  any  such  award  so  given 
as  aforesaid,  or  may,  with  the  consent  of  both  parties  aforesaid,  revoke  the  refer- 
ence, or  order  another  reference  to  be  made  in  the  manner  aforesaid. 


*11  &  12  Vict.  c.  63.  [*847] 

An  Act  for  promoting  the  Public  Health.         [31st  Aug.  1848.] 

[By  the  interpretation  clause  s.  2,  "The  word  'arbitrators'  shall  include  a  single 
arbitrator;    and    the    word   'arbitrators,'    and    'arbitrator,'   shall   include    an 
umpire."] 
[By  s.  3  the  act  may  be  cited  as  "The  Public  Health  Act,  1848." 
[By  s.  75,  disputes  with  Waterworks  Companies  shall  be  settled  by  arbitration.] 

S.  123.  And  be  it  enacted,  that  in  case  of  dispute  as  to  the  amount  of  any  com- 
pensation to  be  made  under  the  provisions  of  this  act  (except  where  the  mode  of 
determining  the  same  is  specially  provided  for,)  and  in  case  of  any  matter  which 
by  this  act  is  authorized  or  directed  to  be  settled  by  arbitration,  then,  unless  both 
parties  concur  in  the  appointment  of  a  single  arbitrator,  each  party,  on  the  request 
of  the  other,  shall  appoint  an  arbitrator,  to  whom  the  matter  shall  be  referred  ;  and 
every  such  appointment  when  made  on  the  behalf  of  the  Local  Board  of  Health, 
shall  (in  the  case  of  a  non-corporate  district)  be  under  their  seal  and  the  hands  of 
any  five  or  more  of  their  number,  or  under  the  common  seal  in  case  of  a  corporate 
district,  and  on  the  behalf  of  any  other  party  under  his  hand,  or  if  such  party  be  a 
corporation  aggregate  under  the  common  seal  thereof;  and  such  appointment  shall 
be  delivered  to  the  arbitrators,  and  shall  be  deemed  a  submission  to  arbitration  by 
the  parties  making  the  same  ;  and  after  the  making  of  any  such  appointment  the 
same  shall  not  be  revoked  without  the  consent  of  both  parties,  nor  shall  the  death 
of  either  party  operate  as  a  revocation  ;  and  if  for  the  space  of  fourteen  days  after 
any  such  matter  shall  have  arisen,  and  notice  in  writing  by  one  party  who  has 
himself  duly  appointed  an  arbitrator  to  the  other  party,  stating  the  matter  to  be 
referred,  and  accompanied  by  a  copy  of  such  appointment,  the  party  to  whom 
notice  is  given  fail  to  appoint  an  arbitrator,  the  arbitrator  appointed  by  the  party 
giving  the  notice  shall  be  deemed  to  be  appointed  by  and  shall  act  on  behalf  of 
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both  parties;  and  the  award  of  any  arbitrator  or  arbitrators  appointed  in  pursuance 
of  this  act  shall  be  binding,  final,  and  conclusive  upon  all  persons,  and  to  all  intents 
and  purposes  whatsoever. 

S.  124.  And  be  it  enacted,  that  if  before  the  determination  of  any  matter  so 
referred  any  arbitrator  die,  or  refuse  or  become  incapable  to  act,  the  party  by 
whom  such  arbitrator  was  appointed  may  appoint  in  writing  another  person  in  his 
stead;  and  if  he  fail  so  to  do  for  the  space  of  seven  days  after  notice  in  writing 
from  the  other  party  in  that  behalf,  the  remaining  arbitrator  may  proceed  ex 
parte  :  and  every  arbitrator  so  appointed  shall  have  the  same  powers  and  author- 
ities as  were  vested  in  the  arbitrator  in  whose  stead  the  appointment  is  made ; 
and  in  case  a  single  arbitrator  die,  or  become  incapable  to  act,  before  the  making 
of  his  award,  or  fail  to  make  his  award  within  twenty-one  days  after  his  appoint- 
ment, or  within  such  extended  time,  if  any,  as  shall  have  been  duly  appointed  by 
him  for  that  purpose,  the  matters  referred  to  him  shall  be  again  referred  to  arbi- 
tration under  the  provisions  of  this  act,  as  if  no  former  reference  had  been  made. 

S.  125.  And  be  it  enacted,  that  in  case  there  be  more  than  one  arbitrator  the 
arbitrators  shall,  before  they  enter  upon  the  reference,  appoint  by  writing  under 
their  hands  an  umpire,  and  if  the  person  appointed  to  be  umpire  die,  or  become 
incapable  to  act,  the  arbitrators  shall  forthwith  appoint  another  person  in  his  stead  ; 
and  in  case  the  arbitrators  neglect  or  refuse  to  appoint  an  umpire  for  seven  days 
after  being  requested  so  to  do  by  any  party  to  the  arbitration,  the  Court  of  General 
or  Quarter  Sessions  shall,  on  the  application  of  any  such  party,  appoint  an  umpire; 
and  the  award  of  the  umpire  shall  be  binding,  final,  and  conclusive  upon  all  per- 
sons and  to  all  intents  and  purposes  whatsoever ;  and  in  case  the  arbitrators  fail  to 
make  their  award  within  twenty-one  days  after  the  day  on  which  the  last  of  them 
was  appointed,  or  within  such  extended  time,  if  any,  as  shall  have  been  duly  ap- 
pointed by  them  for  that  purpose,  the  matters  referred  shall  be  determined  by  the 
r«,m  umpire  ;  and  the  provisions  of  this  act  with  respect  *tothe  time  for  making 
L  J  an  award,  and  with  respect  to  extending  to  the  same  in  the  case  of  a  single 
arbitrator,  shall  apply  to  an  umpirage. 

S.  126.  Provided  always,  and  be  it  enacted,  that  the  time  for  making  an  award 
under  this  act  shalJ  not  be  extended  beyond  the  period  of  three  months  from  the 
date  of  the  submission  or  from  the  day  on  which  the  umpire  shall  have  been  ap- 
pointed (as  the  case  may  be.) 

S3.  127.  And  be  it  enacted,  that  any  arbitrator,  arbitrators,  or  umpire,  appointed 
by  virtue  of  this  act,  may  require  the  production  of  such  documents  in  the  posses- 
sion or  power  of  either  party  as  they  or  he  may  think  necessary  for  determining 
the  matters  referred,  and  may  examine  the  parties  or  their  witnesses  on  oath;  and 
the  costs  of  and  consequent  upon  the  reference  shall  be  in  the  discretion  of  the 
arbitrator  or  arbitrators,  or  of  the  umpire  (in  case  the  matters  referred  are  deter- 
mined by  an  umpire  under  the  power  hereinbefore  contained  in  that  behalf;)  and 
any  submission  to  arbitration  under  the  provisions  of  this  act  may  be  made  a  rule 
of  any  of  the  superior  courts,  on  the  application  of  any  party  thereto. 

S.  128.  And  be  it  enacted,  that  before  any  arbitrator  or  umpire  shall  enter  upon 
any  such  reference  as  aforesaid,  he  shall  make  and  subscribe  the  following  dec- 
laration before  a  justice  of  the  peace;  (that  is  to  say,) 

"  I,  A.  B.,  do  solemnly  and  sincerely  declare  that  I  will  faithfully  and  honestly, 
and  to  the  best  of  my  skill  and  ability,  hear  and  determine  the  matters  referred  to  me 
under  the  Public  Health  Act,  1846. 

"A.  B." 

And  such  declaration  shall  be  annexed  to  the  award  when  made  ;  and  if  any  arbi- 
bitrator  or  umpire  shall  wilfully  act  contrary  to  such  declaration,  he  shall  be  guilty 
ofa  misdemeanor. 

S.  Ml.  And  be  it  enacted,  that  full  compensation  shall  be  made,  out  of  the  general 
or  special  district  rates  to  be  levied  under  this  act,  to  all  persons  sustaining  any 
damage  by  reason  of  the  exercise  of  any  of  the  powers  of  this  act;  and  in  case  of 
dispute  as  to  the  amount  the  same  shall  be  settled  by  arbitration  in  the  manner  pro- 
vided by  this  act ;  or,  if  the  compensation  claimed  do  not  exceed  the  nun  of  twenty 
pounds,  the  same  may  be  ascertained  by  and  recovered  betbre  justices  in  a  summary 
manner. 
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ABANDONED  claim,  not  a  matter  in 

difference,  118.  258. 
ABANDONMENT  of  award  by  parol, 
no  plea  to  debt  on  the  arbitration  bond, 
513. 
ABATEMENT  of  nuisance,   award   of, 
enforced  by  attachment,  5G0. 

of  cause  referred,  by   death,  no 
attachment  on  award,  559. 
ABORTIVE   REFERENCE,   effect  of, 

682  ;  see  tit.  Cause  and  Equity. 
ACCEPTING    money    awarded,     good 
cause  against  rule  to  set  aside  award, 
654. 
ACCIDENT,  whether  award  set  aside, 

when  matter  omitted  by,  635. 
ACCORD  and  SATISFACTION  when 

a  bar,  award  a  bar,  504. 
ACCOUNT,  action  for,  referable,  4. 
ACCOUNT  STATED,  award  not  evi- 
dence of,  516. 
ACCOUNTANT,     whether     functions 
ministerial,  206. 

explanation  to,  when  called  in  on 
reference,  189. 
ACQUIESCENCE  in  reference  may  bind 
stranger,  30. 

in  award  may  bind  stranger,  520  ; 

see  tit.  Evidence. 
of  party  in  award,  effect  in  equity, 
674. 
ACT  OF  PARLIAMENT,  construction 

of,  submissible,  6. 
ACTION   referred,  submission    of,  and 
proceedings  in  ;  see  tit.  Cause. 

for  breach  of  agreement  to  refer,  66 ; 

damages  in,  67. 
for  revocation,  150 ;  see  tit.   Revo- 
cation. 
for  breach  of  agreement  not  to  sue, 

70. 
for  matters  referred  pending  refer- 
ence, pro  ceedings  in  stayed,  52. 
after   award   made,   not  main- 


tainable, 457. 
against  arbitrator  ;  see  tit.  Arbitra- 
tor— Personal  Interests, 
awarding  right   to   bring   in  other 

party's  name,  407.  418. 
attachment  on  the  award,  not  per- 
mitted together  with,  565 ;  see  tit. 
Attachment, 
on  an  award,  57,  484. 

an  award  a  ground  of  action,  484. 
when  action  only  remedy,  484. 
enforcing  award  by  assumpsit,  484. 
assumpsit  lies    when    submission 

not  under  seal,  484. 
for  instalments,  485. 
parties    contracting    jointly   and 

severally,  485. 
against  executors  of  deceased  par- 
ties, 485. 
in  whose  name,  when  right  under 
award  assigned,  466. 
enforcing    award   by    debt   on    the 
award,  486. 
debt  lies  on  award  of  money,  486 
by    obligor    of  arbitration    bond 

against  co-obligor,  486. 
against  executor  of  deceased  par- 
ty, 487. 
against   executor  party  to  refer- 
ence, 487. 
enforcing  award  by  debt  on  the  arbi- 
tration bond,  487. 
debt  lies  on  the  bond,  when  award 

not  performed,  487. 
preferable  to  debt  on  the  award, 

487. 
penalty  of  the  bond,  limit  of  the 

damages,  55. 
time  in  condition  of  the  bond  may 

be  enlarged  by  deed,  487. 
enlarged  by  agreement,  debt  not 

lie,  only  assumpsit,  487. 
altering  condition  of  recognizance 
by  rule  of  court,  468. 
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ACTION— continued. 

enforcing  award  by  covenant,  488. 
covenant  lies  on  submission  by  deed, 

488. 
revocation  by  marriage,    breach  of 

covenant,  488. 
alleging  breach  wrongly,  488. 
joining  counts   for    revocation   and 
non-performance,  489. 
enforcing  award  by  action  on  the  case, 
489. 
case,  for  neglect  of  duty  on  award 
under  statute,  489. 
points  of  practice  in  actions  to  enforce 
awards,  490. 
venue   cannot  be   changed   on  the 

common  affidavit,  490. 
affidavit  of  debt,  alleging  demand 

490. 
interest  recoverable  on  sum  award- 
ed, 490. 
reference  to  the  Master  to  compute 

principal  and  interest,  491. 
writ  of  inquiry  after  judgment  on 
nul  tiel  record,  491. 
Pleadings  in  an  action  on  an  award, 
49f ;  see  tit.  Pleading. 
ADMINISTRATOR,  see  tit.  Executor. 
ADMISSION  of  mistake  by  arbitrator, 
effect  of  on  award,  639. 
made  by  party  before  arbitrator,  when 
evidence,  445. 
ADMITTED    DEMAND,  a   matter  in 

difference,  118.  258. 
ADULTERY,     receiving    evidence    of, 

though  not  pleaded,  194. 
ADVOCATES,  arbitrators  acting  as,  im- 
proper, 2U6. 
AFFECTED  DELAY,  moving  for  costs 

for,  101. 
AFFIDAVIT  to  obtain  order  for  witness's 
attendance  on  the  reference,  173. 
of  execution  of  submission,  compelling 

attesting  witness  to  make,  547. 
of    arbitrator,    admitting   mistake    l 
award,  299. 
to  explain  intention,  not  receivable, 
448. 
barrister  not  usually  make,  448. 
on  motion   for  attachment  on  award, 
573 ;  see  tit.  Attachment. 
to  set   aside   award,   039:  see    tit. 
Setting  Aside. 
must  be  filed,  644. 
to  show  matter  not  awarded  on,  258. 
to  sfipport  award  bad  on  its  face,  654. 
to  hold  to  bail  for  debt  due  by  award, 

490. 
entitling,  on  motion  to  make  submis- 
sion order  of  Chancery,  551. 
to  set  aside  award  in  equity,  679. 


evidence   by,  when  admissible   on   a 
reference,  198. 
AFFIRMATION  of  witness,  arbitrator 
empowered  to  take,  177. 
of  Quaker,  &c.,  attachment  granted 
on,  576. 
AGENT,  reference  by,  30. 

what  sufficient  authority  to  refer,  81. 
arbitrator  acting  as,  improper,  2(16. 
demand   by,  of  thing   awarded,   480. 

568 ;  see  tit.  Attachment. 
demanding  execution  of  a  deed,  award- 
ed, 480.  568. 
AGREEMENT  of  reference,  termed   a 
submission,  49. 
by  writing  not  under  seal,  54. 
requires  stamp,  54. 
effect  of,  56. 

under  the  statute  of  William;   see 
tit.  Statute  of  William  III.. 
to  refer  future  disputes, 
effect  of  as  a  submission,  64. 

when  arbitrator  not  named  in,  65. 
when  arbitrator  named  in,  65. 
when  specified,  how  arbitrator  to  be 

appointed,  65. 
whether     assent,    after     difference 
arisen,   necessary,   66. 
effect   in  law  of  agreement  to  refer 
future  disputes,  66. 
whether  action  for  breach,  66 ;  liqui- 
dated damages,  67. 
no  plea  in  law  to  bar  action,  67. 
no  condition  precedent  to  action,  68. 
effect  in  equity  of  agreement  to  refer 
future  disputes,  68. 
no   specific  performance   of  agree- 
ment, 68. 
no  plea  of,  in  equity,  68. 
how  useful  in  equity,  69. 
no  ground  for  injunction,  69. 
distinguished  from  a  covenant  not  to 
sue,  69. 
not  to  proceed  at  law  or  equity,  70. 
effect  in  law  of  agreement  to  sue,  70. 
agreement   enforced    by  action,  by 

setting  aside  proceedings,  70. 
by  attachment,  70. 
discretion  in  enforcing  it,  71. 
agreement  prohibits  motion  to  arrest 
judgment,  71. 
or  for  judgment  non  obstante  vere- 
dicto, 71. 
not    prevent   motion    to    set    aside 
award,  71. 
effect  in  equity  of  agreement  not  to 
sue,  72. 
plea  of  agreement  sometimes  allow- 
ed, 72. 
distinguished  from  mere  agreement 
to  refer,  72. 
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AGREEMENT— continued. 

to  make  submission  a  rule  of  court,  03. 
award  a  rule  of  court,  04. 
award  order  of  Chancery,  030. 
enlarging  time  by,  141 ;  see  tit.  En- 
largement. 
by  parol,  when  submission  by  bond, 
487. 
ALIMONY,  suit  for,  reference  of,  13; 

see  tit.  Ecclesiastical  Court. 
ALL  MATTERS  IN  DIFFERENCE, 
what  included,  118 ;  see  tit.  Sub- 
mission. 
award  must  decide  as  to  all,  250 ; 
see  tit.  Award. 
ALLOCATUR,    separate    for    costs    of 
cause  and  reference,  003. 
unless  consent  to  single,  004. 
ALLOTMENT   OF  LANDS;   see  tit. 

lnclosure  Act. 
ALTERATION  of  order  of  reference  by 
way  of  amendment,  83. 
court  cannot  make  without  consent, 
except  in  furtherance  of  agree- 
ment, 84. 
striking  out  clause  not  to  file  bill  in 

equity  or  bring  error,  83. 
amending  clerical  error,  84. 
damages  not  allowed  to  be  increased, 

78.  83. 
no  amendment  of  material  mistake 
of  officer,  84. 
of  terms  of  reference  without  altering 
submission,  85. 
allowing  particular  of  set-off  after 

reference,  85. 
enlarging    particulars    of  demand, 

85. 
no  new  plea  allowed,  85. 
allowing   plea    to    further  mainte- 
nance, 86. 
of  condition  of  arbitration  bond,  valid 
if  by  deed,  487. 
not  so  if  by  agreement,  487. 
of  recognizance,  by  rule  of  court  inef- 
fectual, 488. 
of  the  record,  power  of  the  arbitrator 

on  the  reference,  196. 
of  award,  arbitrator  cannot  make,  134, 
470. 
court  cannot  make,  470. 
by  party,  may  destroy  award,  470. 
by  a  stranger,  effect  of,  470. 
on   reference  back,  arbitrator  may 

make,  199. 
of  verdict,  not  made  according  to 

arbitrator's  notes,  602. 
of  rule  nisi  to  set  aside  award,  040. 

651. 
of  rule  for  further  time  for  moving  to 
set  aside,  025. 


ALTERNATIVE   AWARD,  270;   see 
tit.  Aivard. 
A.  or  B.  to  do  an  act,  287. 
defendant  or  his  executors  to  release, 
280. 
AMENDMENT,  see  tit.  Alteration. 
AMOUNT  awarded,  certainty  as  to,  279  ; 

see  tit.  Award. 
ANIMUS  ARBITRANDI  necessary  in 

award,  243. 
ANNUITY,  matters  relating  to,  refer- 
ence of,  126. 
release  of,  awarding,  415. 
ANSWER  to  support  plea  of  award  to 
bill  in  equity,  534;  see  tit.  Equity. 
of  arbitrator,  read  against  co-defend- 
ant in  bill  to  set  aside  award,  078. 
APPEAL,  before  Quarter  Sessions  refer- 
able, 11,  12. 

attorney  may  refer,  34. 
not  lie  to  House  of  Lords  on  award 
in  Chancery  under  statute,  079. 
APPOINTMENT  of  arbitrator  concern- 
ing prison  expenses,  97. 

under  the  Lands  Clauses  Act, 

94. 
should  be  in  duplicate,  555. 
making  rule  of  court,  553. 
of  third  arbitrator,  recital  in  award 

no  evidence  of,  515. 
for  a  meeting  in  a  reference,  103. 
APPORTIONING    tithe    rent  charge, 

423. 
APPRAISEMENT  not  an  award,  242. 
APPRENTICESHIP    INDENTURES, 

awarding  cancellation  of,  398. 
ARBITRATION  BOND,  averments  in 
action  on,  493  ;  see  tit.  Pleading. 
ARBITRATION    PENDING,   no   plea 
in  action  as  to  the  matters  referr- 
ed, 51. 
ARBITRATOR. 

Who  may  be  an  arbitrator,  107. 

any  person,  107;  not  interested  or 

partial,  108. 
known  interest  not  disqualify,  ib. 
party  arbitrator  in  his  own  cause,  109. 
special  arbitrators  by  statute,  109. 
manufacturers  and  workmen,  109. 
barrister,  109. 
barrister  to  certify  rules  of  savings' 

banks,  110. 
registrar  of  friendly  societies,  110. 
what  amounts  to  an  appointment  of, 

49. 
appointing  under  the  Lands  Clauses 
Act,  9.4  555. 
under   the    Railways    Clauses 

Act,  95. 
concerning  prison  expenses,  97. 
by  will,  50. 


604 


INDEX. 


ARBITRATOR— continued. 

made  trustee  to  convey  lands  pursu- 
ant to  award,  51. 
moral  qualities  requisite  in  an  arbitra- 
tor, 110. 

incorruption  and  impartiality,  110, 
111. 

taking-  money  of  party  before  award 
made,  110. 

purchasing-  claim  in  dispute  before 
him,  ib. 

bona  fide  agreement  with  party,  111. 

imposing-  terms  on  a  party,  111. 
principles    by    which    the    arbitrator 
should  be  guided,  112. 

characters  filled  by  arbitrator,  112. 

judge  of  law  and  fact — jury — judge 
at  Nisi  Prius — court  in  bank,  ib. 

Master  in  Chancery — Lord  Chan- 
ce! lor — Attorney-General,  ib. ;  dic- 
tator, ib. 

principles  of  decision  generally,  113. 

when  all  matters  referred,  ib. 

power  according  to  law,  ib. 

legal  and  equitable  authority,  114. 

reforming  a  deed,  ib. 

arbitrator  not  bound  by  rule  of  prac- 
tice, ib. 

moral  considerations,  ib. 

power  beyond  law,  115. 
Over   what    matters   the    sub?nission 
gives  the  arbitrator  jurisdiction, 
117;  see  tit.  Submission. 
Duration  of  the  arbitrator's  authority, 
130. 

Duration  when  not  enlarged  or  re- 
voked, ib. 
when  the  submission  provides  no  time 
within  which  the  award  is  to  be 
made,  ib. 

natural  duration,  131. 

duration  for  life,  when  no  limit  in 
submission,  ib. 

no  limit  by  jury  process,  on  reference 
at  Nisi  Prius,  ib. 

or  when  arbitrator  to  certify,  ib. 

limit  on  Scotch  reference — one  year, 
132. 

arbitrator  cannot  fix  a  limit,  132. 
when  the  submission  prescribes  a  limit- 
ed time  for  making  the  award,  ib. 

award  must  be  within  time  limited, 
ib. 

"within"  includes  the  last  day,  ib. 

limit  "  until"  a  certain  day,  133. 

months  lunar,  not  calendar,  ib. 

periodical  limits,  ib. 

limit  underthe  Lands  Clauses  Act,  ib. 
two  arbitrators  acting,  ib. ;  one  of 
two  acting,  ib. 

single  arbitrator,  134. 


limit   on    reference   between    Post 
Office  and  Railway  Companies,  ib. 
authority  of  the  arbitrator  determined 
by  making  the  award,  135. 

arbitrator  cannot  correct  mistake  in 
award,  135. 

award   set  aside,  arbitrator  cannot 
make  new  one,  134. 

power  to  make  several  awards,  135. 

making  new  award  under  a  statute, 

when  first  void,  ib. 

Enlarging   the   time   for  making  the 

award,  136:  see  tit.  Enlargement. 

Revoking   the    arbitrator's   authority, 

147:  see  tit.  Revocation. 

notice   to  arbitrator  of  revocation, 
when  necessary,  149. 

mistake  of  arbitrator  in  law,  good 
ground  for  revocation,  155. 

when  award  made  after  revocation 
effective,  156. 

bankruptcy  no  revocation  when  arbi- 
trator a  stakeholder,  158. 

death,  or  refusal  to  act  of  the  arbi- 
trator, a  revocation,  160 ;  see  tit. 
Revocation. 
Power  and  duty  of  the  arbitrator  be- 
fore making  the  award,  167. 

Proceedings  in  the  reference,  168. 
serving  the  submission  on  the  arbitra- 
tor, ib. 

procuring  order  of  reference,  ib. 
power  of  the  arbitrator  to  regulate  the 
proceedings  in  the  reference,  ib. 

appointing  time  and  place  of  meet- 
ings, ib. 

serving  appointment   on  opponent, 
169. 

rescinding  appointment,  ib. 

when  court  will  review  exercise  of 
arbitrator's  discretion,  ib. 

notice  of  attendance  by  counsel,  ib. 

arbitrator  to  decide  how  reference  to 
be  conducted,  170. 

ordinary  course  of  a  reference,  170. 

whether  particulars  of  demand  be- 
fore arbitrator,  171. 

arbitrator   must    perform    condition 
precedent,  171. 

declaration   under  the    Lands    and 
Railways  Clauses  Act,  condition 
precedent,  171. 
examination  of  the  witnesses  on  oath, 
176. 

when  requisite  to  swear  witnesses, 
ib. 

when  discretionary,  ib. 

old  practice,  swearing  witnesses,  176. 
before  the  court  or  a  judge,  ib. 
not  before  commissioners  lor  taking 
affidavits,  177. 
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arbitrator  no  power  to  administer 
oath,  176. 

new  practice, — arbitrator  empower- 
ed to  swear  witnesses  by  3  &  4 
W.  IV.,  c.  42,  s.  41,  177. 
witnesses  sworn  at  the  meet 
ing,  ib. 

concurrent  power  of  court  and  arbi- 
trator, ib. 

arbitrator  empowered  to  administer 
oath  under  Lands,  Railways,  and 
Companies,  Clauses  Acts,  178. 

evidence  by  affidavits,  when  admis- 
sible, ib. 
duty  of  the  arbitrator  to  hear  the  evi- 
dence, ib. 

arbitrator  should  hear  all  the  evi- 
dence, ib. 

evidence  must  be  tendered,  179. 

award  bad,  if  made  without  hearing- 
evidence,  ib. 

hearing-  one  side  only,  ib. 

when  arbitrator  may  refuse  to  hear 
evidence,  180. 

rejecting  evidence  of  want  of  assets, 
ib. 

misleading  party,  awarding  before 
case  closed,  ib. 

closing  case  too  hastily,  181. 

refusing  to  re-open  it,  ib. 

arbitrator  should  take  notes  of  the 
evidence,  ib. 
power  of  the  arbitrator  to  examine  the 
parties,  182. 

whether  arbitrator  has  implied  pow- 
er to  examine  a  party  as  a  wit- 
ness, ib. 

examining  party  contrary  to  good 
faith,  ib. 

extent  of  examination  discretionary 
with  arbitrator,  183. 

examining  party  in  support  of  his 
own  case,  ib. 

advisable  not  to  examine  party  till 
his  case  is  closed,  184. 

examining  parties  under  the  Lands, 
Railways,  and  Companies  Clauses 
Acts,  ib. 
power  of  the  arbitrator  to  call  for  docu- 
ments, ib. 

provision  in  the  order  of  reference,  ib. 

under   the    Lands,    Railways,    and 
Companies  Clauses  Acts,  185. 
duty  of  the  arbitrator  to  receive  no 
evidence  unless  both  parties  are 
present,  ib. 

arbitrator  should  not  receive  a  pri- 
vate statement  from  a  party,  ib. 

should  examine  witness  in  presence 
of  both  parties,  ib. 


irregular  examination  avoids  award, 
186. 

held,  in  the  Common  Pleas, — only 
when  party  in  fault,  ib. 

held,  in  the  Queen's  Bench, — though 
party  not  in  fault,  ib. 

examining  witness,  both  parties  ab- 
sent, bad,  188. 

examining  party  in  private  bad  on 
public  grounds,  ib. 

no  exception  in  case  of  merchant 
arbitrators,  ib. 

inquiring  whether  party  admits  or 
disputes  items,  ib. 

private  statements  to  accountant, 
189. 

private  meeting,  nothing  done  in  the 
reference,  ib. 
waiving  objection  to  irregular  conduct 
of  the  arbitrator,  ib. 

parties  may  waive  irregularity,  ib. 

waiving  improper  enlargement  of 
time,  ib. 

improper  appointment   of  um- 
pire, 190. 
irregular  meeting,  ib. 

waiver,  by  lying  by  without  object- 
ing, ib. 

arbitrator's  course  to  cure  irregulari- 
ty, giving  full  notice,  191. 
when  the  arbitrator  empowered  to  pro- 
ceed exparte,  191. 

power  to  proceed  ex  parte  implied, 
191. 

arbitrator  may  not  proceed  ex  parte 
without  good  cause,  191. 

party  refusing  to  attend,  191. 
attempting  to  revoke,  192. 

notice  of  intention  to  proceed  ex 
parte,  192. 

peremptory  notice  for  each  meeting, 
192. 

whether     notice     requisite     when 
authority  denied,  192. 
duty  of  the  arbitrator  in  deciding  some 
points  of  evidence,  193. 

arbitrator  bound  by  the  rules  of  evi- 
dence, 193. 

but  his  decision  not  open  to  review, 
193. 

refusing  to  hear  evidence  on  a  mat- 
ter is  not  a  mere  mistake  of  evi- 
dence, 193. 

determining  claim  for  damages  to  be 
a  debt,  193. 

if  doubtful,  arbitrator  should  receive 
the  evidence,  193. 

receiving  evidence  of  adultery  in 
assumpsit,  when  not  pleaded,  194. 

rejecting  evidence  after  accounts 
closed,  194. 
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knowingly  receiving1   evidence   not 

admissible  in  law,  194. 
evidence  of  collateral  matters,  194. 
power  to  apply  to  the  court  for  direc- 
tions, 195. 
of  barrister  arbitrating  between 
counties  and  boroughs,  195. 
party  retaining  power  of  objecting 
to  evidence,  195. 
duty  of  the  arbitrator  when  empower- 
ed to  amend,  196. 
imposing   terms   on    amending  the 
record,  196. 
power  of  the  arbitrator  to  make  or  de- 
cline to  make  an  award,  196. 
court  no  power  to  compel  arbitrator 
to  award,  196. 
or  to  prevent  award,  196. 
when  proceedings  in  arbitration  re- 
strained by  injunction,  197. 
equity  will  not  be  ancillary  to  an  ar- 
bitrator, 197. 
closing  the  case,  197. 

arbitrator  should  give  notice  that  the 

case  is  closed,  197. 
reopening  case,  197. 
requiring  matters  in  difference  to  be 

stated  in  writing,  198. 
make  interlocutory  award,  198. 
duty  of  the  arbitrator  when  award  re- 
ferred back,  198. 
arbitrator   must    hear   evidence   on 

matters  sent  back,  198. 
party  not  offering  evidence,  199. 
award  sent  back  for  amendment,  ar- 
bitrator need'  not  hear  evidence, 
199,  200. 
Delegating  authority  before  award,  201. 
power  of  the   arbitrator  to  adopt  the 
opinion  of  another,  201. 
arbitratoi   may  not  delegate  his  ju- 
dicial functions,  201. 
arbitrator  may  adopt  opinion  of  an- 
other, 201. 
may  take  assessors.  201. 
calling  in  a  valuer,  202. 
duty  of  the  arbitrator   in   taking  an 
opinion  on  a  matter  of  fact,  203. 
arbitrator  should  examine  adviser  as 
a  witness,  203. 
duty  of    the  arbitrator   in   taking  an 
opinion  on  a  point  of  law,  204. 
arbitrator  may  consult  counsel  as  to 

framing  award,  204. 
taking  counsel's  opinion  on  a  case, 
204. 

on  a  case  stated  incorrectly,  205. 
power  of  the  arbitrator  to  delegate  a 
ministerial  act,  206. 
whether  accountant  ministerial  offi- 


cer, 206. 
Duty  of  joint  arbitrators,  206. 
disadvantages  of  a  reference  to  several 

arbitrators,  200. 
arbitrators  often  advocates  of  party 

appointing,  206. 
mistake  as  to  nature  of  duty,  207. 
two  arbitrators  appointing   a  third, 

207. 
ambiguity  of  submission,  207. 
additional  liability  to  failure,  207. 
duty  of  all  the  arbitrators  to  act,  208. 
if  one    refuse,   no    award    can   be 

made,  208. 
waiver  of  objection  to  not  acting, 

208. 
the  arbitrators  may  not  delegate  to 

each  other,  208. 
may  adopt  each  other's  opinion,  209. 
all  the  arbitrators  must  act  together, 

209. 
separate  examination  of  witness,  ir- 
regular, 209. 
all  should  execute  award  together, 

209. 
power  to  appoint  umpire,  214  ;  see 

tit.  Umpire. 
appointment  of    umpire  sometimes 

condition  precedent  to  acting,  210. 

under  the  Lands,  Railways,  and 

Companies  Clauses  Act,  210. 

disagreement  of    joint   arbitrators, 

225  ;  see  tit.  Umpire. 
duty  of  the  arbitrators  when  award  by 

less  than  all  valid,  210. 
before  commencing  two  must  choose 

a  third  to  act  with  them,  210. 
enlarging    time    before   appointing 

third  arbitrator,  210. 
recital  in  award  no  evidence  of  ap- 
pointment of  third  arbitrator,  515. 
two  may  act  alone,  if  third  refuse, 

211. 
where  no  refusal,  third  must  be  con- 
sulted, 211. 
death,  refusal,  or  incapacity  of  one 

of  two  arbitrators  under  the  Lands, 

Railways,  and  Companies  Clauses 

Acts,  212,  213. 
what  not  a  refusal  to  act,  213. 
Power   and  duty  of  an  umpire,  214; 

see  tit.  Umpire. 
Duty  of  the  arbitrator  in  making  his 

award,  234  ;  see  tit.  Award. 
How  to  award  on  the  cause  referred, 

386 ;  see  tit.  Cause. 
J  low  to  award  as  to  costs,  369  ;  see  tit. 

Costs. 
How  to  award  under  the  Lands  Clau- 
ses Act,  328 ;  see  tit.  Lands  Clauses 
Consolidation  Act. 
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What  directions  may  be  given  in  the 

award,  393. 
Directions  under  the  general  powers 

of  the  arbitrator,  395. 
what  kind  of  satisfaction  may  be  di- 
rected, 395. 
arbitrator   no    implied   power   over 

person  or  land  of  party,  395. 
over  personal  estate  only,  395. 
no  power  to  award  lien  on  land,  395. 
or  to  direct  two  parties  to  mar- 
ry, 305. 
whether  arbitrator  may  award  other 

satisfaction  than  money,  395. 
awarding  defendant  to  keep  plain- 
tiff's goods,  396. 

bond  to  be  delivered  up,  396. 
begging  pardon,  396. 
no  power  to  order  tenant  to  replace 
fixtures,  397. 

or  party  to  take  disputed  title 
with  all  faults,  397. 
awarding  power  of  distress  invalid, 
unless  dispute  respecting  right  to 
power,  397. 
matter   in    difference   necessitating 
special  directions,  398. 

awarding  agent  to  verify  vouch- 
ers, 398. 
regulating  future  payment  of  tithes, 

398. 
ordering  indentures  of  apprentice- 
ship to  be  cancelled,  398. 
no  power  to  direct  illegal  act,  398. 
or  to    order  party  to  commit  a 
trespass,  399. 
directions   as   to  payment  of    money, 
399 ;  see  tit.  Payment. 
as   to   payment   of     interest,    403 ; 

see  tit.  Interest. 
in  cases  of  partnership,  404  ;  see  tit. 

Partnership. 
as  to  giving  an  indemnity,  408  ;  see 

tit.   Indemnity. 
as  to  executing  releases,  410 ;  see  tit. 

Release. 
as  to  executing  conveyances,  411 ; 

see  tit.  Conveyance. 
as  to  allotting  lands,  421  ;  see  tit. 

Inclosure  Act. 
in  making  partition  of  lands,  423 ; 
see  tit.  Partition. 
powers  of  commissioners  of  parti- 
tion, 423. 
directions  affecting  strangers  to  the  sub- 
mission, 425;  see  tit.  Stranger. 
directing  a  payment  to  be  made  to 
a  stranger,  425. 
a  stranger  to  do  an  act,  427. 
directions  affecting  a  stranger's  pro- 
perty, 429. 


directions  under  a  power  to  award  what 
shall  be  done,  41:5. 
whether  clause  to  say  what  shall  be 
done  compulsory,  413. 
words  "shall  or  may"  construed 

imperative,  413. 
award  to  enjoy  property  as  before, 
bad,  414. 
that  nothing  be  done,  good,  414. 
directions  as  to  what  shall  be  done  held 
valid,  415. 
no  objections  to  directions  allowed  as 

to  the  merits,  415. 
awarding  release  of  annuity,  415. 
undivided  shares  of  tithes,  416. 
easement,  417. 
imposing  duty  of  repairing,  417. 
regulating  a  stream  of  water,  417. 
provision  for  possible  change  of  course 

of  stream,  418. 
directing  change  from  wooden  to  iron 

machinery,  418. 
giving  liberty  to  sue  in  other  party's 
name,  418. 
directions  as  to  what  shall  be  done  he'd 
void,  418. 
directing  entry  of  verdict,  418. 
awarding  too  large  a  right  of  way, 

419. 
uncertain  directions  invalid,  419. 
not  specifying  fixtures,  419. 
what  precautions  to  be  taken, 

420. 
what  process  of  filtering  to  be 
used,  420. 
arbitrator  should  award  specifically 

on  scientific  matters,  420. 
award    not   specifying   capacity    of 
drain  awarded,  421. 
The  award  how  far  affected  by  a  mis- 
lake  of  the  arbitrator,  295 ;  see 
tit.  Mistake. 
effect  of  extrinsic  statements  by  the 
arbitrator  showing  a  mistake  on 
his  part,  300. 
statement  by  arbitrator  of  wrong 
reasons  tor  decision,  301. 
whether  admissible  to  impeach 
award,  301. 
old  practice  to  act  on  such  state- 
ments, 301. 
statement  of  reasons  delivered 

with  award,  301. 
case  stated  with  award,  301, 302. 
letter  admitting  excess  of  juris- 
diction, 302. 
affidavit  of  mistake,  302. 
statement  with  a  view  to  the 
court's  opinion,  303. 
modern  rule,  statements  of  arbi- 
trator not  receivable,  303. 
letter  of  arbitrator  rejected,  303. 
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of  barrister  arbitrator,  303. 
statement  to  explain  award,  304. 
letter  of  arbitrator  to  show  his 

intention,  304. 
paper  delivered  with  award  to 
limit  verdict,  304. 
inquiry  by  the  court  of  the  arbitra- 
tor's grounds  of  award,  304. 
on   what   matters  arbitrator    has 
awarded,  305. 
damages  up  to  what  date,  305. 
inquiry  in  open  court,  305. 
in  equity,  306. 

not  without  consent  of  parties, 
306. 
duty  of  the  arbitrator  when  empow- 
ered to  raise  a  point  of  law,  310. 
clause  in  submission  when  com- 
pulsory, 310. 
when  enabling,  310. 
power  as  to  evidence  and  points 
reserved  as  a  judge  at  Nisi 
Prius,  311. 
how  to  state  a  case  in  an  award, 
311 ;  see  tit.  Award, 
personal  interests  of  the  arbitrator,  433. 
arbitrator's   right  to  remuneration, 
434. 
whether    arbitrator    can  sue   for 

fees,  434. 
when  express  promise  to  pay  his 

charges,  434. 
whether  remedy  for  fees  by  attach- 
ment, 434.  560. 
practice  not  to  deliver  award  until 
fees  paid,  435. 
liability  of  the  arbitrator  at  law,  436. 
liability  in  respect  of  fees,  436. 
arbitrator  attempting  to  extort  ex- 
cessive fee,  436. 
whether  liable  to  action,  436. 
not  liable  to  attachment,  436. 
court  no  jurisdiction  over  arbitra- 
tor, 437. 
whether  excess  extorted  recover- 
able by  action,  437. 
penalty  for  officer  of  court  taking 
fees  in  certain  cases,  437. 
liability  in  respect  of  the  award,  438. 
whether  arbitrator  liable  to  action 

for  corrupt  award,  438. 
misconduct  of  arbitrator  a  misde- 
meanor under  the    Lands  and 
Railways  Clauses  Acts,  438. 
arbitrator  directing  trespass  liable 

to  action,  438. 
liability  for  appointing  a  receiver, 
438. 
liability  of  the   arbitrator  when  a 
stakeholder,  430. 


arbitrator  holding  chattel  to  abide 

award,  439. 
bankruptcy  of  party  depositing  it, 

439. 
interpleader   on    adverse   claims, 

439. 
liability  of  arbitrator  for  money 

had  and  received,  439. 
to  whom  arbitrator  should  deliver 

chattel,  440. 
liability  of  arbitrator  to  trover  for 

the  chattel,  441. 
award  evidence  of  no  conversion, 
519. 
liability  of  the  arbitrator  in  equity,  441. 
arbitrator  made  defendant  to  a  bill 
to  impeach  award,  441.677. 
may  generally  demur,  441. 
bill  to  impeach  award  for  mistake, 
arbitrator  should  not  be   made 
party,  442. 
striking  out  arbitrator's  name  as 

defendant,  442. 
arbitrator  cannot  demur  when  gross 

misconduct  charged,  442. 
costs  may  be  prayed  against  cor- 
rupt arbitrator,  442. 
no  decree  against  arbitrator  except 

for  costs,  443. 
arbitrator  need  not  answer  as  to 
grounds  of  award,  443. 
but  must  as  to  charge  of  corrup- 
tion, 443. 
arbitrator  may  be  entitled  to  costs, 

443. 
condemned  to  pay  costs  when  cor- 
ruption proved,  443,  668. 
testimony  by  the  arbitrator,  444. 
arbitrator  called  as  a  witness,  444. 
not  privileged  to  refuse  testimony, 

444. 
need  not  state  grounds  of  award, 

444. 
inquiring  of  arbitrator  whether  he 

considered  a  matter,  445. 
arbitrator  may  prove  proceedings 

in  the  reference,  445. 
proving  admissions  made   by  par- 
ties before  him,  445. 
what  admissions  receivable,  446. 
not  admissions  with  a  view  to  a 
compromise,  446. 
voluntary  statements  by  the  arbitrator, 
447. 
whether    arbitrator    should   state 
grounds  of  award   to  a  party, 
447. 
affidavit  by  arbitrator  of  mistake 
in  award,  448. 
to  explain  award  not  receivable, 
448. 
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as  to  proceedings  in  the  reference, 
448. 
when    the    arbitrator    is   a    barrister, 
448. 
barrister  arbitrator  not  usually  make 

affidavit,  448. 
using  arbitrator's  notes  on  motion  to 

set  aside  award,  449. 
barrister  arbitrator  declining  to  ex- 
plain to  the  parties,  449. 
whether  court  can  notice  explana- 
tory letter  of  arbitrator,  450. 
court  inquiring  of  the  arbitrator  the 

grounds  of  his  award,  450. 
court  not  amend  verdict  by  notes  of, 

602. 
misbehaviour  of,  when  bill  in   equity 
only  remedy,  614. 
ARREST,   reference  of  cause   no   dis- 
charge of  defendant  from,  89. 
award  no  discharge  of  defendant  from, 

465. 
privilege    from,   attending   reference, 

175. 
of  party  on  attachment,  583. 
ARREST  OF  JUDGMENT  prohibited 

by  agreement  not  to  sue,  71. 
ASSAULT,    indictment    for,    referable, 

15. 
ASSENT  to  reference,  bind  stranger,  29. 
ASSETS,  reference  when  admission  of, 
by  executor,  36 ;  see  tit.  Execu- 
tor. 
by   assignee  of  bankrupt,  41 ;    see 
tit.  Assignee. 
award  as  to;  see  tit.  Executor. 
ASSIGNEE  of  bankrupt,  reference  by; 
see  tit.  Bankrupt. 
of  insolvent,  reference  by;  see  tit.  In- 
solvent. 
of  insolvent  petitioner,  reference  by, 

42. 
of  bankrupt  depositor  in   a   Savings' 

Bank,  42. 
of  right  in  difference  cannot  sue  on 
award  in  his  own  name,  485. 
may  sue  the  assignee  if  he  receive 
the  sum  awarded,  465. 
of  judgment  bound  by  award,  674. 
ASSIGNING  BREACHES  in  action  on 
the    arbitration    bond,   499;    see    tit. 
Pleading. 
ASSISTANCE,  WRIT  OF,  to  enforce 

award  in  equity,  541. 
ASSIZE,   JUDGE    OF,  submission    by 

order  of,  77. 
ASSOCIATE  draws  up  order  of  refer- 
ence, 168. 
ASSUMPSIT  on  an  award,  484 ;  see  tit. 
Action. 

March,  1849 39 


ATTACHMENT  lies  to  enforce  submis- 
sion, 89, 

for  breach  of  agreement  not  to  sue, 
70. 

for  preventing  award  being  made, 
101. 

for  revoking  submission  made  a  rule 
of  court,  149. 

to   compel    attendance   of    witness, 
174. 
production  of  documents  by  the 
parties,  184. 

not  lie  against  arbitrator,  437. 

award  in  equity  enforced  by,  541. 
Enforcing  the  award  by  attachment 

at  law,  557. 
In  what  cases  an  attachment  will  be 

granted,  558. 
only  when  submission  a  rule  of  court, 
558. 

when  submission  a  rule,  not  perform- 
ing award  contempt  of  court,  558. 

when  attachment  first  granted  at 
common  law  to  enforce  award, 
558. 

attachment  in  equity,  558. 

under  stat.  Will.  III.,  559. 

lies  when  submission  can  be  made  a 
rule,  559. 
and  not  otherwise,  559. 

not  when  cause  has  abated  by  death, 
559. 

lies  to  enforce  award  on  indictment, 
560. 
for  whom  and  for  what  an  attachment 
will  be  granted,  560. 

for  party  or  representative,  560. 

not  for  a  stranger,  560. 

whether  for  arbitrator,  434.  560. 

attachment  lies  if  award  not  per- 
formed, 560. 

to  compel  plaintiff  to  dismiss  bill  in 
equity  pursuant  to  award,  542. 

for  costs  as  well  as  damages  award- 
ed, 560. 

for  money  overpaid  on  taking  up 
award,  561. 

not   for   interest   or   sum   awarded, 
501. 
who  not  liable  to  be  attached,  561. 

not  peers  or  members  of  parliament, 
561, 

or  executor  of  party,  561. 

liability  of  executors,  trustees,  and 
assignees,  when  parties,  562. 

whether  husband  of  woman  in  de- 
fault, 562. 

when  bankrupt,  159.  582. 

not  public  officer  defendant  by  stat- 
ute, 5132. 

not  a  corporation  as  such,  562. 
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partv  beyond  jurisdiction,  503. 
on  what  awards  attachment  refused, 
563. 
when  award  does  not  order  payment, 
563. 
directs  A.  or  B.  to  do  act,  563. 
unreasonable  award,  563. 
whether  on  parol  award,  563. 
when  mistake  in  award,  564. 
not  when  validity  of  award  doubtful, 

564. 
not  when  delay  in  applying-  unex- 
plained, 565. 
No  proceeding  by  attachment  and  ac- 
tion at  the  same  time,  565. 
old  rule,  attachment  granted  though 

action  brought,  565. 
party  sometimes  put  to  his  election, 

566. 
attachment  granted  on  discontinuing 

action,  566. 
filing  affidavit  of  debt  not  bar  attach- 
ment, 566. 
if  action   brought,  attachment  dis- 
charged, 566. 
imprisonment  for  contempt  not  bar 
action,  566. 
Steps  necessary  to  bring  the  party  into 

contempt,  567. 
Demanding  performance  of  the  award, 
567. 
submission  must  be  made  a  rule  of 

court,  567. 
rule  no  relation  back,  567. 
demand    of   performance   must    be 
made,  567. 
though  party  not  paid  at  time  and 

place  prescribed,  567. 
not  good  pending  motion  to  set 

aside  award,  567. 
must   be  by  all   parties  entitled, 

568. 
or  under  power  of  attorney  from 
all,  568. 
agent  to  demand   money  must  act 
under  power  of  attorney,  568. 
not,  when  demand  to  execute  a 
deed,  568. 
demand  by  attorney,  whether  good, 
568. 
when  pirty  has  not  attended  to 
receive  sum  awarded,  569. 
condition    precedent   muit   be    per- 
formed, 569. 
demand  must  he  only  of  what  is  well 
awarded, 
ofpreeise  thing  awarded,  570. 
service  of  the  rule,  award,  and  other 
document.-,  570. 
service  must  be  personal,  570. 


copy  of  award  and  rule  must  be  left, 

570. 
60  of  allocatur  and  agent's  power  of 

attorney  (if  any),  570. 
originals  must  be  shown,  570. 
notice  of  enlargement  of  time  must 

be  given,  571. 
verbal  notice  sufficient,  571. 
serving    submission    not    requisite. 

571. 
tendering  copies  and  leaving  them 

good  service,  571. 
no  attachment,  if  party  cannot  be 

served,  572. 
unless  award,  &c,  already  in    his 

possession,  572. 
what  error  in  copies  served  fatal. 

572. 
The  course  of  the  motion  for  an  attach- 
ment, 573. 
affidavits  on  the  motion  for  an  attach- 
ment, 573. 
when  cause  referred,  affidavits  must 

be  entitled  in  it,  573. 
when  reference  out  of  court  no  title 
necessary,  573. 

often  entitled  in  the  matter,  573. 
affidavits  on  showing  cause  entitled 

in  the  same  manner,  573. 
so  also  rule  to  show  cause,  573. 
so  also  affidavit  of  service  of  rule 

nisi,  574.  583. 
after     attachment     granted,     title 

should  be  "  Queen  against  party," 

574. 
objection,   want  of  title,  cannot  be 

waived,  574. 
award  must  be  verified  by  affidavit. 
574. 

should  be  shown  made  in    time, 
574. 
enlargements  of  time  must  be  veri- 
fied, 574. 
unless  part  of  rule  with  submission, 

575. 
affidavit  must  show  demand  and  ser- 
vice, 575. 

execution  of  power  of  attorney, 
576. 

notice  of  enlargement,  576. 

non-performance  of  award,  576. 

performance  of  condition   prece- 
dent, 576. 
misnomer  in  affidavit,  576. 
att  ichment     granted     on    copy    of 
award,  original  lost,  576. 

on  affirmation  ofa  Quaker,  &c,  ib. 
the  rule  nisi  for  an  attachment,  577. 
cannot   be  moved  for  on  last  day  of 

term,  577. 
nor  cause  shown  on  that  day,  577 
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may  be  moved  against  one  of  several 

defendants,  577. 
separate   attachments   for    separate 

sums,  577. 
rule    drawn   up   on    reading   what, 

577. 
on  reading  rule  embodying  submis- 
sion, award,  and  affidvits,  577. 
Master  may  refuse  to  draw  up  rule 

on  unstamped  award,  2-4-1.  577. 
rule,  rule  nisi  only,  578. 
service  of  rule  nisi  must  generally 

be  personal,  57-\ 
waiving  want  of  personal  service, 
578. 

by  appearing,   by   consenting   to 
enlarging  rule,  578. 
what  may  be  shown  for  cause  against 

the  rule,  578. 
irregularity  in  demand  or  service  of 

documents,  578. 
defects  in  affidavits,  579. 
defects  on  face  of  award,  579. 
not  misconductofarbitratoror  matter 

omitted,  579. 
award    made    after    time    elapsed, 
579. 

after  revocation,  580. 
validity  of  award  but  doubtful,  580. 
party  not  liable  to  attachment,  580. 
award  periormed  as  far  as  possible, 

answer,  580. 
when  bankruptcy  an  answer,  5S1. 
when  claim  barred   by   certificate, 

581. 
inability  to  pay  from  want  of  means 

no  answer.  582. 
cross-demand  no  answer,  5S2. 
foreign  attachment  no  answer,  582. 
discharging  or   making  absolute  the 
•    rule,  5^'J. 
cross-motion    to    set    aside    award 

heard,    with    motion    for  attach- 
ment, 582. 
rule,  when  discharged  with   costs. 

583. 
making    rule    absolute,    no    cause 
shown,  583. 

title  of  affidavits,  583. 
making  rule  absolute  on  terms,  583. 
Proceedings  on  the  attachment,  563. 
drawing  up  rule,  583. 
procuring  attachment,  583. 
arresting  party  in  contempt,  583. 
attachment  on  award,  civil  process, 

583. 
setting  aside  attachment,  on  what 

affidavit.  584. 
officer  making  arrest  not  entitled  to 

receive  amount  awarded,  534. 


party    in    contempt    imprisoned, 

5^1. 
sometimes  examined  on  interroga- 
tories, 584. 
fined  and  imprisoned,  if  reported 

in  contempt,  584. 
discharged,  if  Master  report  him 

not  in  contempt,  585. 
discharge  no  bar  to  bill  in  equity 

to  enlorce  award,  5"J7. 
discharging  on  bail  to  appear  and 
be  examined,  585. 
practice  in  Common  Pleas,  585. 
party  arrested,  discharged  on  re- 
cognizances, 585. 
interrogatories,  reported    in  con- 
tempt, 586. 
affidavits  in  mitigation  and  aggra- 
vation, 586. 
brought  up  for  judgment  and  sen- 
tenced, 556,  587. 
discharging    bankrupt   as    to    debt 

covered  by  his  certificate,  537. 
discharging  insolvent,  583. 
costs  of  attachment,  583. 
ATTACHMENT,     FOREIGN.       See 

Foreign  Attachment. 
ATTAINTED  PERSON  cannot  refer, 

20. 
ATTESTING  WITNESS  to  submission 
compelled    to   make    affidavit    of 
execution,  517. 
must  be  called  on  a  trial  to  prove  it, 
514. 
to  award  should  verify  it,  574. 
ATTORNEY,  power  of,  to  bind  client, 
by  reference,  32. 
of  cause,  32. 

of  all  matters  in  difference,  32. 
power  of  solicitor,  33. 
consent  of,  good   for  enlargement  of 
time,  33.  143. 
to  make  submission  a  rule  of  court, 
33. 
clerk  of,  no  power  to  consent  to  ap- 
pointment of  umpire  by  lot,  33.  222. 
of  corporation,  authority  to  refer  need 

not  be  under  seal,  34.  597. 
when  personally  bound  by  referring, 

33. 
may  refer  appeal  at  Quarter  Sessions, 

34. 
not  suit  in  equity  as  to  infant  plaintiffs, 

34. 
attending  reference   privileged    from 

arrest,  175. 
demand  by,  of  sum  awarded,  568. 
has  a  lien  on  sum  awarded,  467. 
enforcing  lien  by  rule  of  court,  467. 
not  unless  claim  free  from  doubt. 
467.  594. 
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when   lien  paramount   to  claim  of 

assignees,  467. 
set-off'  of  cross  sums  awarded  subject 

to  lien  of,  468. 
practice  before  and  since  new  rules, 

468. 
setting  off  cross  judgments  awarded, 

468. 
bill  of,  award  to  pay  amount  of,  283, 
284. 
ATTORNEY  AND  CLIENT,  awarding 
costs  as  between,  323.  375. 
taxing  costs  as  between,  605. 
ATTORNEY  GENERAL,  arbitrator  as, 
112. 
consent  of,  to  reference  of  charity  suit 
necessary,  29. 
to  enforce  award  in  charity  suit,  542. 
ATTORNEY,    POWER  OF.      Agent 
making  demand  of  money  awarded 
must  have,  568. 
ATTORNEY,  WARRANT  OF,  taking, 
to  enforce  award,  50. 
as  to  possession  of  lands,  51. 
AUTER  DROIT,  demand  in,  a  matter 

in  difference,  118. 
AUTHORITY  of  agent  to  refer,  what 
sufficient,  31. 
of  arbitrator ;  see  tit.  Arbitrator. 
of  umpire;  see  tit.  Umpire. 
of  court;  see  tit.  Court. 
of  equity  ;  see  tit.  Equity. 
AVERMENTS  in   pleading   an   award, 
491 ;  see  tit.  Pleading. 
in  plea  stating  award  in  equity,  532; 

see  tit.  Equity. 
in  bill  to  set  aside  award,  676  ;  see  tit. 
Equity. 
AWARD,  preventing,  breach  of  submis- 
sion, 100  ;  see  tit.  Submission. 
when  to  be  made,  130  ;  see  tit.  Arbi- 
trator. 
interlocutory,  making,  198. 
on  part  by  arbitrators  precludes  um- 
pire acting,  226. 
How  the  award  is  to  be  made. 

Formal  requisites  of  the  award,  236. 
Making  the  award,  236. 

award   must  follow  submission, 

236. 
parol  award  valid,  236. 
signing  award,  237. 
joint  execution  by  all  arbitra- 
tors, 2:57. 
practice — two  copies  made,  237. 
award   under   the    Lands    and 
Railway  Clauses  Acts,  237, 
declaration  of  arbitrator  to  be 
annexed,  237. 
publishing  the  award,  237. 


award  published  when  execut- 
ed, 238. 
by  all  arbitrators,  238. 
publishing  to  the   parties,  238. 
617. 
delivering  the  award,  239. 

award  when  made  ready  to  be 

delivered,  239. 
when  delivery  necessary,  239. 
delivery  on  payment  of  fees,  ib. 
award  under  the  Lands  Clauses 
Act  to  be  delivered  to   the 
promoters,  240. 
stamping  the  award,  240  ;  see  tit. 
Stamp. 
Form  of  the  award,  244. 

any  words  expressing  a  decision 

an  award,  244. 
no  recital  necessary  in  award, 

245. 
award  need  not  show  jurisdic- 
tion, 245. 
wmat  recitals  advisable,  246. 
specifying  matters  in  difference, 

246. 
false  recitals  not  give  authority, 
246. 
not  vitiate  award,  247. 
certificate  addressed  to  the  offi- 
cer of  the  court,  248. 
The  award  must  be  entire,  249. 

award  cannot  be  made  in  parts, 

249. 
consulting  as  to  parts,  249. 
arbitrator  empowered  to  make 
several  awards,  249. 
The  award  must  be  final,  250. 
effect  of  clause  "  ita  quod  fiat  de 
prsemissis,"     in    submission, 
250. 
old   rule  when  no  "  ita  quod" 

award  on  part  good,  250. 
modern  rule — whether   parties 
intend  award    to    be  on   all 
matters,  251. 
arbitrator  empowered  to  make 

several  awards,  251. 
omitting  to  decide  matter  not 
brought  forward,  251. 
not  brought  forward  as  a  mat- 
ter in  difference,  252. 
award  void  if  matter  left  undecid- 
ed, 252. 
excepting  matter  from  decision 

on  face  of  award,  253. 
awarding  nothing  due  at  pre- 
sent, 254. 
nothing  due  at  date  of  refer- 
ence, 254. 
matters  not  to  be  matters  in 
difference,  255. 
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award  showing  matter  left  un- 
decided, 255. 

awarding  in  one  sum  on  all 
matters,  250. 

clerical  error  in  description  of 
subject-matter,  256. 

omitting  to  award  balance  of 
set-off  to  defendant,  257. 

arbitrator  making'  partition  of 
land  must  direct  convey- 
ances, 257. 

omission  not  appearing  on  face 
of  award,  258. 

award  bad,  omission  being 
proved,  253. 

failing  to  decide  ejectment,  259. 

admitted  demand  is  a  matter  in 
difference,  258. 

not  so,  a  claim  abandoned,  258. 

omitting  to  award  on  claim  to 
indemnity,  258. 

proof  that  matter  is  omitted 
must  be  clear,  258. 

arbitrator  must  decide  the  ques- 
tion, not  settle  the  case,  259. 

omitting1  to  decide  as  to  all  par- 
ties, 259. 

a  warding  on  the  cause  and  costs, 
260 ;  see  tit.  Cause,  Costs. 
award  of  mutual  releases  a  deci- 
sion of  all  matters,  260 ;  see  tit. 

Release. 
rule,  awarding  de  prsemissis,  260. 

award  de  prsemissis  presumed 
final,  260. 

purporting  to  be  on  all  matters, 
an  award  de  prsemissis,  261. 
award   de  praamissis  general  find- 
ing presumed  final,  262. 

awarding  a  gross  sum  on  all 
matters,  262. 

instances,  262. 
award  de  prsemissis  particular  find- 
ing presumed  final,  264. 

respecting  banking  account  on 
general  reference,  264. 

ordering  release  to  day  before 
submission,  265. 

on    cause    only,   presumed   no 
other  matters  in  difference,  ib. 
whether  matter  presumed  decided 
when  award  silent,  265. 

award  silent  decision  sometimes 
presumed,  265. 

deciding  action,  silent  as  to 
equitable  claim,  held  good, 
266. 

deciding  action,  silent  as  to  de- 
fendant's claim,  held  good, 
266. 


silent,  sometimes  not  presumed 

a  decision,  267. 
on  action,  silent  as  to  claim  be- 
yond, held  bad,  267. 
on  action,  silent  as  to  claim  for 
indemnity,  bad,  268. 
conditional  award,  268. 

event  conditional  on  voluntary 

act  of  opponent,  268. 
what   condition   may  be   good, 

269. 
conditional  direction  valid,  269. 
to  do  act  on  stranger's  land,  on 
condition  stranger  consents, 
269. 
award  conditioned  to  be  void  on 
a  certain  event,  bad,  270. 
alternative  award  good,  270. 
to   pay  by   instalments,   or   on 
failure  of  one,  to  pay  whole 
sum  at  once,  270. 
one  alternative  uncertain  or  im- 
possible, 271. 
award    reserving    or   delegating 
judicial  authority,  271. 
arbitrator  may  not  reserve   or 
delegate  authority,  271,  272. 
reservation  of  future  power  to 

himself  bad,  272. 
when  reservation  mere  excess, 
may  be  good  for  the  rest,  272. 
award  to  abide   by  the  decision 

of  another  bad,  278. 
partial  delegation  bad,  273. 
to  repair  to  satisfaction  of  ano- 
ther, 273. 
delegating  to  party  to  decide  in 

his  own  cause,  273. 
exception    delegating     to    the 
Master  the  taxing  of  costs,  ib. 
Master  ministerial  officer, 
274. 
award    reserving    or   delegating 
ministerial  duty,  274. 
arbitrator  may  delegate  minis- 
terial duty,  274. 
measurement  of  land,  274. 
whether    valuer    ministerial 
officer,  275. 
reserving  power  to  settle  deeds, 
275. 
reservation  to  arbitrator  void, 
275. 
to  stranger  void,  276. 
to  counsel  valid,  276. 
counsel   act  ministerially, 

276. 
to  court  if  they  think   fit, 
277. 
The  award  must  be  certain,  277. 
what  certainty  requisite,  277. 
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certainty  to  a  common  intent, 

277. 
award  need  not  specify  time,  ib. ; 

or  place,  278. 
bad,  if*  doubtful  whether  matter 

decided,  278. 
bad,  if  doubtful  how  matter  de- 
cided, 278. 
not  finding'  as  to  assets,  279. 
awarding  separately  on  separate 
matter,  279. 
certainty  as  to  the  amount  award- 
ed, 279. 
arbitrator  must  fix  amount  to  be 

paid,  279. 
nstances   of  awards   not  spe- 
cifying- sums,  279. 
to  pay  money  due  for  task- 
work, 279. 
so    much   as   the   land   is 

worth,  279. 
arrears  of  rent,  229. 
according  to  market  price, 

279. 
sufficient  to  release  securi- 
ties, 280. 
money,  received,  if  any,  ib. 
share  of  expenses,  281. 
of  joint  damages  to  plaintiff  and 
stranger  to  cause,  281. 
certainty  as  to  costs  awarded,  281. 
arbitrator   need    not    ascertain 
amount  of  costs,  281. 
except  costs  in  inferior  court, 

282. 
giving   rule    for    computing 

amount,  282. 
made  certain  by  reference  to 

other  document,  283. 
costs  of  reference  taxable  on 
rule  of  court,  283. 
award  when  presumed  certain,  ib. 
not    specifying     amount,    pre- 
sumption no  dispute  about 
it,  284. 
to  pay  interest  from  date  of  last 

settlement,  284. 
to    p;iy    debt    in   proportion   to 

shares  in  ship,  284. 
to  pay  amount  of  bill  delivered, 

2- '!. 

to  pay  distributive  shares,  285. 

certainty  as  to  general  directions, 

285. 

arbitrator     awarding    security 

must  specify  its  nature,  285. 

must  specify  property  to  be  de- 

livered  up,  286. 
reasonable  precision  sufficient, 
2*0. 


to  pull  down  nuisance  on  defen- 
dant's land,  286. 

defendant  or   hia  executors  to 
release,  286. 

not  deciding  which  of  two  par- 
ties to  do  act,  287. 
The  award  must  be  mutual,  287. 

must  benefit  both  parties,  287. 

compensation  awarded  must  be 
in  discharge  of  claim,  288. 

old  rule  of  construction,   288. 
325. 

modern  rule,  326. 

award  de  prsemissis,  288. 

sum  awarded  presumed  in  satis- 
faction, 289. 

manifestly  unequal,  289. 

when  infants  parties,  25.  290. 

when  married  women  parties, 
22.  290. 
The  award  must    be  possible  and 
consistent,  291. 

impossible,  unintelligible,   bad, 
291. 

contradictory,   repugnant,   bad, 
292. 

finding  for  defendant  on  incon- 
sistent pleas,  293. 

whether   must   be    reasonable, 
294. 
Award  how  far  affected  by  mistake  of 
arbitrator,  294  ;  see  tit.  Mistake. 
Award  when  arbitrator  empower- 
ed to  raise  a  point  of  law, 
310;   see  tit.  Arbitrator. 

should  state  facts,  not  evidence, 
311. 

should  find  positively,  311. 

stating  abstract  legal    proposi- 
tions, 312. 

point   intended    to   be   left   for 
court's  decision,  312. 

should  provide  for  the  events  of 
the  court's  opinion,  312.  314. 

raising  point  as  to  validity  of 
custom,  313. 
as  to  judgment  non  obstante 
veredicto,  313. 

deciding  case  first,  then  raising 
point  for  court.  313. 

awarding  hypothetical]}',  314-5. 
Award,  though  bad  in  part,  when  good 
for  the  rest,  316, 

when  the  had  part  of  the  award  is 
separable,  316. 

may  be  {*oo3  if  all  matters  well 
decided,  316. 

bad  in  part  for  excess,  316. 

excess  as  to  costs,  316. 
as  to  entry  of  verdict,  317. 
as  to  entry  of  judgment,  317. 
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as  to  strangers,  317. 
as  to  releases,  318. 
as  to  facts,  318. 
as  to  directions  what  to  be 
done,  318. 
future  repairs,  319. 
hypothetical  provisions  for 
the  future,  319. 
as  to  reservation  of  authority, 
319. 
who     may     complain,     award 

wholly  bad  for  excess,  320. 
bad  as  to  illegal  subject-matter, 

320. 
when  excess  a  condition   pre- 
cedent, 321. 
bad  part  separable,  though  no 

excess,  322. 
uncertain  as  to  part,  322. 
alternative,  one  alternative  bad, 
322. 
when  the  bad  part  of  the  award 
is  inseparable,  322. 
award  wholly  void,  322. 
excess  inseparable,  award  void, 
322. 
award  of  one  sum  including 
matters  not  referred,  323. 
lease  for  too  long  a  term, 
323. 
price  to  be  paid  at  a  future 

day,  323. 
costs  as  between  attorney 

and  client,  323. 
making    unauthorized    de- 
ductions, 324. 
direction  depending  on  the  ex- 
cess, 324. 
difficulty  in  separating  bad  and 

good  parts,  325. 
old  rule,  award  good  if  some- 
thing well  awarded  to  each, 
325. 
modern  rule,  award  bad  if  reci- 
procity altered,  326. 
costs  atfected    by   void   part, 

327. 
excess   affecting  decision  as 
to  residue,  327. 
What  directions  may  be  given  in  the 
award,  393  ;  see  tit.  Arbitrator. 
how     to   award     under   the    Lands 
Clauses  Act,  328;  see  tit.  Lands 
Clauses  Consolidation  Act. 
how  to  award  on  the  cause  referred, 

330  ;  see  tit.  Cause. 
how  to  award  as  to  costs,  309:  see 
tit.  Costs. 
what  are  costs  of  the  award,  370. 
Effect  of  the  award,  455. 


the  award  a  final  judgment  in  law 
and  equity,  455. 

discharge  of  claim  referred  when 
new  duty  created  in  lieu,  502. 

reductio  in  possessionem  of  wife's 
choses  in  action,  460. 

certificate  equally  final,  455. 

in  equity  as  a  decree,  450. 

sometimes    effective    in     equity, 
though  made  after  time,  456. 

parol  valid,  450. 

under  seal  no  deed,  456. 

cannot  be  made  a  record  at  law, 
64.  591. 

may  be  made  order  of  equity,  535. 
552. 
effect  of  a  colorable  award,  456. 

agreement  in  Scotland  put  into 
form  of  a  submission  and  decreet 
arbitral,  456. 
effect  of  an  award  on  matters  in  dif- 
ference not  brought  forward, 
457. 

no  action  lies  for  matters  within 
submission,  457. 

arbitrator    concluded    by   former 
award,  457. 

effect  of  award  on  demand  reject- 
ed by  arbitrator,  457. 

whether  suit  will  lie  in  equity  for 
matter  omitted,  458. 
accidental  omission,  458. 

party  made  to   account  for  item 
omitted,  458. 

not  conclude  matters  not  in  differ- 
ence, 458. 

no  waiver  of  extrinsic  objections, 
459. 
effect  of  an  award  on  some  special 
matters,  459. 

on  a  cause  referred,  459  ;  see  tit. 
Cause. 

on  costs,  459  ;  see  tit.  Costs. 

on  the  rights  of  a  married  woman, 
460. 

on  matters  not  referable,  460. 

on  matters  criminal,  460. 
effect  of  an  award  to  transfer  pro- 
perty, 460. 

cannot    transfer    right    to    land, 
460. 
may  decide  title  as  between  par- 
ties, 401. 
not  give  title  as  against  a  stran- 
ger, 461. 

cannot  transfer  personal  property, 
462. 
transferring  title  to  chattel  de- 
posited to  abide  award,  440. 

award  by  statute  may  operate  as  a 
conveyance,  462. 
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award  under  Inclosure  Act,  462; 
see  tit.  Inclosure  Act. 
effect  of  an  award  on  the  parties  and 
strangers,  464. 
on  infants,  464  ;  see  tit.  Infants. 
corporations,  464 ;  see  tit.  Cor- 
porations. 
parties  added,  464  ;  see  tit.  Par- 
ties to  the  reference. 
agents,  464 ;  see  tit.  Agents. 
attorneys,  464 ;  see  tit.  Attor- 
ney. 
executors,  37,  38.  464 ;  see  tit. 

Executor. 
trustees,  464  ;  see  tit.  Trustee. 
assignees,   464 ;     see    tit.    As- 
signee. 
public  officer,  464 ;  see  tit.  Pub- 
lic officer. 
strangers    to    submission,  464; 
see  tit.  Stranger. 
award  no  discharge  of  defendant 

from  arrest,  465. 
proceeding  with  cause  after  award, 

465. 
assigning  contingent  right  before 

award,  465. 
effect  of  the  award  on  the  arbi- 
trator, 465  ;  see  tit.  Arbitrator. 
effect  of  an  award  on  a  party  bank- 
rupt, 465 :  see  tit.  Bankrupt. 
effect  of  an  award  on  the  attorney's 
lien  for  costs,  467  ;  see  tit.  Attor- 
ney. 
effect  of  an  award  under  the  various 
kinds  of  submissions,  469 ;  see  tit. 
Submission. 
agreement  to  make  award  rule  of  a 

court  of  law,  64. 
enforcing  award  by  action,  484  ;  see 
tit.  Action. 
by   attachment,  557 ;    see   tit. 

Attachment. 
by  execution  under  the  statute 
of  Victoria,  589 ;  see  tit.  Ex- 
ecution. 
by  judgment  and  execution  in 
the  cause  referred,  599 ;  see 
tit.  Execution. 
by  bill  in  equity,  524;  see  tit. 

Equity. 
by  motion  and  petition  in  equity, 
538  ;  see  tit.  Equity. 
pleading  an,  491;  see  tit.  Pleading. 
plea   of,  in  bar  to  action,  502;  see 
tit.  Plea. 
to   bill    in    equity,   531;  see   tit. 
Equity. 
effect  of,  in  evidence,  516;  see  tit. 
Evidence. 


effect   of  awards   under    particular 
statutes,  469. 
awards  under  statute  concerning 
bankrupts,  469  ;  see  tit.  Bank- 
rupts. 
insolvents,  469  ;  see  tit.  Insol- 
vents. 
savings'    banks,  469;    see   tit. 

Savings'1  Banks. 
friendly  societies,  469;  see  tit. 

Friendly  Societies. 
masters  and  workmen,  469 ;  see 

tit.  Masters  and  Workmen. 
ecclesiastical,  &c.  corporations, 
470 ;    see  tit.   Ecclesiastical 
and  Collegiate  Corporations. 
prisoner's   expenses,   470;   see 
tit.  Counties  and  Boroughs. 
Lands,   Railways,  and  Compa- 
nies Clauses  Acts,  470;  see 
tit.  Lands  Clauses  Consolida- 
tion Act ;  Railways  Clauses 
Consolidation  Act;    Compa- 
nies   Clauses   Consolidation 
Act. 
Inclosure   Acts,   470 ;    see   tit. 
Inclosure  Act. 
effect  of  altering  an  award,  134.  470 ; 

see  tit.  Alteration. 
effect  of  a  defective  award,  471. 
taking    advantage    of  defects  by 
plea,  471.  505  ;  see  tit.  Plea. 
by  demurrer,  472.  495.  531 ;  see 

tit.  Pleading,  Equity. 
by  evidence,  472.  521 ;  see  tit. 

Evidence. 
by  motion   to  set  aside  award, 
472.   613 ;  see   tit.    Setting 
Aside. 
impeaching  award  in  equity,  665; 
see  tit.  Equity. 
How   award  should   be   performed, 
473  ;  see  tit.  Performance. 

BAIL,  discharge  of,  by  reference  of  ac- 
tion, 88. 
of  replevin  sureties,  88. 

indulgence  to,  on  execution  against 

defendant,  685. 
discharging  a  party  attached  on,  to 
appear  and  be  examined,  585. 
BALANCE   not  awarded  to  defendant, 

setting  aside  award  for,  631. 
BANKRUPT,  matters  concerning  estate 
of,  referable  under  statute,  10. 
cannot  be  party  to  the  reference,  41. 
reference  by  assignee  of,  40.  91. 
valid     through,     without    creditor's 

consent,  40. 
consent  need  not  bo  averred  in  ac- 
tion on  the  award,  42.  497. 
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no  stamp  on  submission  or  award, 

91.  241. 
personal  liability  of  assignee,  40.42. 
reference  when  admission  of  funds  in 

hand,  41,  42. 
assignee  adopting  previous  reference 
by  bankrupt,  41. 
when  liable   to  attachment  on  the 

award,  562. 
may  move  to  set  aside  award,  642. 
recent  appointment  no  excuse  for 
not  moving  in  time,  626. 
making  submission  order  of  Court  of 
Bankruptcy,  91.  553. 
bankruptcy  no  revocation  of  submission, 
157 ;  see  tit.  Revocation. 
of  opponent,  plea  of,  to  action  for 

revocation,  150. 
plea  of,  513  ;  see  tit.  Plea. 
award  not  avoided  by  subsequent, 

465. 
sum  awarded  good  petitioning  cre- 
ditor's debt,  466. 
so  penalty  in  arbitration  bond,  on 

breach,  466. 
when  claim  to  debt  awarded  bar- 
red by,  466. 
no  bar  to  claim  for  costs  not  prove- 

able,  466. 
when  answer  to  motion  for  attach- 
ment, 5S1.  585. 
when  ground  of  discharge   from 

attachment,  587. 
no  ground  for  setting  aside  judg- 
ment in  cause  referred,  663. 
lien  of  attorney  of,  on  sum  awarded, 

467. 
whether  bankrupt  may  move   to   set 

aside  award,  641. 
depositing  chattel  to  abide  award,  lia- 
bility of  arbitrator,  439;  see  tit. 
Arbitrator. 
BARRISTER  as  counsel ;  see  tit.  Coun- 
sel. 
to  certify  rules  of  savings'  banks,  refer- 
ence to,  43.  98.  110. 
arbitrator    between  counties   and  bo- 
roughs by  statute,  109. 
arbitrator  not  make  affidavit,  448 ;  see 
lit.  Arbitrator. 
not  on  motion  to  set  aside  award,  643. 
notes  of,  not  to  be  used  on  the  mo- 
tion, 449.  643. 
letter  of,  whether  receivable  by  the 
court,  303.  450. 
BILL  IN  EQUITY,  how  to  award  on, 
367  ;  see  tit.  Cause. 
award  suit  to  be  dismissed,  final,  367. 
to  enforce  award,  524  ;  see  tit.  Equity. 
for    specific  performance  of  contract, 


reference     failing,     687 ;     see   tit. 
Equity. 
to    set    aside    award,    675;    see    tit. 

Equity. 
when  only  remedy  for  misbehaviour  of 

arbitrator,  614. 
against  arbitrator,  when  it  lies,  441 ; 

°sec  tit.  Arbitrator. 
defendant  moving  to  dismiss,  pursuant 
to  award,  542. 
BLANK  in  submission  for  limit  of  time 

for  making  award,  132. 
BOARD  OP   TRADE,   appointment   of 
umpire  by,  215.  218. 
power  transferred  to  Commissioners  of 
Railways,  216. 
BOND,  submission  by,  penalty  not  limit 
damages,  55. 
altering  submission  by  bond,  55. 
separate  bonds — two  bonds  many  par- 
ties— bond  to  arbitrator,  55. 
stamp  on  bond,  56. 
effect  of,  56. 
sufficient    writing    under    Statute    of 

Frauds,  56. 
averments  in  action  on,  498 ;  see  tit. 

Pleading. 
executed  by  opponent,  mnde  rule,  546. 
BOROUGHS  AND  COUNTIES,  refer- 
ence between;  see  tit.  Counties  and 
Boroughs. 
BREACHES,  assignment  of,  in  action  on 
arbitration  bond,  499 ;  see  tit.  Plead- 


CANCELLATION  of  award,   court  no 

power  to  order,  477. 
CASE,  stating  in  award,  310;  see  tit. 
Arbitrator,  Award. 
enforcing  award  by  action  on  the,  499  ; 
see  tit.  Action. 
CAUSE. 

How  cause  at  law  referred,  76. 

Forms  of  submission  in  a  cause,  76. 
submission  must  be  by  parties  on 

the  record,  76. 
strangers  may  be  added,  76. 
no  stamp  on  submission,  76. 
submission  by  rule  of  court — how  ob- 
tained, 76. 
submission    by    judge's  order — how 
obtained,  77. 
by  judge  of  assize,  77. 
submission   by   order  of  Nisi  Prius 
how  drawn  up,  77.  168. 
effect,  when  order  not  drawn  up, 

77. 
taking  verdict  subject  to  reference 

— benefit  of,  78. 
verdict  security   for  damages  in 
cause  only,  78. 
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juror    withdrawn,    or    jury    (lis 

charged,  79. 
real  actions  referable  by  order  of 

Nisi  Prius,  79.. 
all  matters  in  difference — indict- 
ment, 79. 
not  issue  out  of  Chancery,  80. 
not    cause    tried    before    sheriff, 

80. 
reference    on    the    usual   terms, 
80. 
what  the  usual  terms  are,  80. 
clause  relieving  from  finding  on 

each  issue,  81. 
clause  for  making  order  of  Nisi 

Prius  rule  of  court,  81. 
clause   to  raise   point  of  law  in 
award,  310  ;  see  tit.  Arbitrator, 
Award. 
setting  aside  a  submission  made  in  a 
cause,  82. 
for  fraud,  or  mistake,  or  bad  faith, 
82. 
amending  a  submission   made  in  a 

cause,  83  ;  see  tit.  Alteration. 
altering  terms  of  reference  without 
altering  submission,  85  ;  see  tit. 
Alteration. 
submission  in  a  cause  a  stay  of  pro- 
ceedings, 86. 
whether  without  express  clause,  ib. 
express  agreement  to  stay  proceed- 
ings enforced,  87. 
when  to  apply  to  stay  proceedings, 

87. 
waiver  of  peremptory   undertak- 
ing, 87. 
submission  in  a  cause  a  discharge  of 
bail,  88. 
discharge  of  replevin  sureties,  88. 
no   discharge  of  defendant   from 
custody,  89. 
What  referred  by  reference  of  a  cause, 
120.     See  tit.  Submission. 
"cause,"  or   "all    matters    in    the 

cause,"  same  effect,  120. 
whether  issues  at  law  as  well  as  fact 

referred,  120. 
reference  of,  refers   matters  up   to 
date  of  writ,  126. 
Award    on,    presumed    final,    though, 

reference  general,  265. 
How  to  award  on  the  cause  referred, 
336. 
Disposing    of,  without   deciding   it, 
337. 
when  sufficient,  337. 
awarding  suits  to  cease,  337. 
award  ofa  Qonsuit  not  final,  338. 
directing  u  stet  processus,  338. 


Awarding  on,  when  costs  abide  the 
event,  339. 
the    arbitrator    must   decide    the 
cause  when  costs  abide  event, 
339. 

merely   disposing  of  cause  in- 
sufficient, 389. 
award   of  a  stet  processus,   or 
cause  to  cease,  bad,  339,  340. 
no  legal  event  as  to  costs,  339. 
award  deciding  issues  and  di- 
recting stet  processus,  339. 
award    of  a   general    verdict, 

effect  of,  340. 
cause  must  be  decided  separate- 
ly from  other  matters,  381  ; 
see  tit.  Costs. 
with     separate    damages     and 
specified  amount,  381. 
what  a  sufficient  decision  before  the 
new  rules  for  taxing  costs,  340. 
award  on  the  whole,  showing  cause 

decided,  sufficient,  340. 
award  neither  party  has  any  claim, 
341. 
nothing  due  to  plaintiff,  341. 
plaintiff   not     proved     defendant 

caused  the  injury,  341. 
plaintiff  no  case  except  for  money 

brought  into  court,  341. 

in  ejectment,  defendant  to  deliver 

up  premises,  and  pay  for  rent, 

341. 

deciding  cause   referred    before   plea 

since  the  new  rules  as  to  costs,  342. 

arbitrator  not  bound  to  find  on  each 

count,  342. 
sufficient  if  he  decide  cause  for  eith- 
er party,  342. 
award  of  cause  to  cease  and  dama- 
ges, good,  342. 

cause   to   cease   and  payment  of 
balance,  342. 
proper  mode  of  awarding  on  cause 
referred  before  plea,  343. 
awarding  on  the  issues  since  the  new 
rules  as  to  costs,  343. 
arbitrator  must  award  on  each  issue, 

343. 
though  not  requested  so  to  do,  344. 
arbitrator  must  award  on  each  count, 

344. 
award  not  deciding  on  account  sta- 
ted, 31.-). 
award  defendant  indebted  does  not 

show  on  what  count,  345. 
award  on  non-assumpsit  tiir  plaintiff 

is  award  on  all  counts,  345. 
costs   when    issue    joined,    but   not 

made  up,  345. 
arbitrator  must  find  on  each  demise 
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in  ejectment,  346. 

should  .specify  lands  awarded  on  in 

ejectment,  346. 
must  award  on  each  plea,  346. 
whether  substantial  finding  on  each 

sufficient,  347. 
specific  finding  sometimes  held  ne- 
cessary, 347. 
substantial  decision  held  sufficient, 

347. 
whether  award  of  general  verdict  a 

finding  on  each,  3  Is- 
proper  mode  of  awarding  on  the  is 

sue,  348. 
when  arbitrator  need  not  find  on  the 

issues,  349. 

clause  in  submission  relieving  him,  ib 

need  not  award  on  each  issue  when 

costs    of   reference     only    abide 

event,  350. 

Awarding  an  entry  of  a  verdict,  350 

when  arbitrator  empowered  to  direct 

a  verdict  to  be  entered,  350. 

no  implied  power  to  award  entry 

of  verdict,  350. 
no  implied  power  when  no  verdict 

taken  at  Nisi  Prius,  351. 
express  power  in  submission,  351. 
verdict  taken,  power  to  settle  the 

cause,  351. 
power  to  order  verdict  on  the  is- 
sues, 351. 
verdict  taken  on  one  issue  only,  352. 
power  in  one  cause  gives  no  pow- 
er in  another,  352. 
duty  of  the  arbitrator  in  awarding  a 
verdict,  352. 
substantial   decision  sufficient  ib- 

rection,  352. 
awarding  verdict  in  ejectment,  ib. 
specifying   lands   by    metes    and 

bounds,  354. 
awarding  verdict  subject  to  opin- 
ion of  court,  354. 
effect  of  an  unauthorized  award  of  a 
verdict,  254. 
unauthorized  award  of  a  verdict, 

bad,  354. 
not  equivalent  to  a  direction  to 

pay,  334. 
when  rejected  as  surplusage,  355. 
Duly  of  the  arbitrator  in  awarding 
damages,  355. 
arbitrator     finding    for     plaintiff 

should  award  damages,  355. 
not  when  pleas  found  for  defend- 
ant answer  claim,  356. 
when  plea  immaterial,  356. 
damages  on  new  assignment,  356. 
contingent  damages  on  demurrer, 
356. 


general  damages  on  all  issues, 
357. 

one  breach  damages  on  award  is- 
sues, 357. 

damages  should  not  exceed 
amount  taken  on  the  reference, 
78.  357. 

no  limit  to  damages  as  to  matters 
out  of  cause,  78.  358. 

limiting  damages  by  plaintff's 
particulars,  358. 

motions  to  increase  damages,  359. 

stipulated  debt  as  damages,  359. 

amount  to  be  awarded  in  debt,  ib. 

not  specifyin  agmount  in  debt,  ib. 

fixing-  day  of  payment  of  damages, 
360-400. 

awarding  speedy  execution,  360, 

awarding  joint  damages  to  plain- 
tiff and  party  added,  360. 

damages  in  ejectment,  361. 

no  damages  to  be  awarded  to  de- 
fendant,   cause   only   referred, 
361. 
Awarding  an  entry  or  arrest  of  judg- 
ment, 362. 
power  to  direct  entry  of  judgment, 
362. 

no  implied  power,  362. 

when  award  of  judgment  surplu- 
sage, ib. 

awarding  judgment  on  a  demurrer, 
362. 

special  clause  empowering  arbi- 
trator to  award  judgment,  363. 
power  to  decide  on  judgment  non 
obstante  veredicto,  ib. 

awarding  damages  non  obstante 
veredicto,  363. 

court  no  power  to  decide  on  right 
to  judgment  non  obstante  vere- 
dicto, 364. 

arbitrator  no  power,  364. 

raising  point  as  to  the  right  on 
face  of  award,  366. 
power  to  direct  arrest  of  judgment, 
367. 

arbitrator  no  implied  power,  367. 
Awarding  on  a  suit  in  equity,  367. 

dismissing  suit  final,  ib. 

determining  subject  of  suit,  368. 

when  arbitrator  substituted  for  the 
Master  in  Chancery  to  take 
accounts,  368. 
whether  exceptions  lie  to  award, 
681. 
costs  of  cause,  power  and  duty  of  arbi- 
trator as  to;  see  tit.  Costs. 
what   are    costs   of,    370;    see   tit. 

Costs. 
proceeding   in,   to    enforce    award, 

509;  see  tit.  Execution. 
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not  decided  properly,  setting  aside 
award  for,  631  ;  see  tit.  Setting 
aside. 
award  in,  at  common  law,  equity  can 
set  aside,  666. 
Reference  failing  proceeding  with  the 
cause  referred,  683. 
action  proceeds,  unless  cause  termi- 
nated, ib. 
juror  withdrawn  on  reference,  effect 

of,  ib. 
when    verdict   taken,    a    new   trial 

must  be  had,  ib. 
trial  by  proviso,  infant  plaintiff  re- 
pudiating award,  ib. 
award   set  aside,  first  verdict  falls 

with  it,  664. 
when  no  award  made,  first  verdict 

must  be  set  aside,  ib. 
new  verdict  irregular  until  first  ver- 
dict set  aside,  ib. 
award  set  aside,  costs  of  first  trial 

not  follow  second  trial,  ib. 
allowing  plaintiff  to  issue  execution, 
unless  defendant  will  refer  again, 
ib. 
when  only  amount  of  damages  re- 
ferred, 685. 
when    cause    referred,    altogether, 
ib. 
held  in  Queen's  Bench,  court  has 
power  to  allow  execution,  if  de- 
fendant refuse,  ib. 

discretionary  when  to  grant 
it,  ib. 
held  in  Exchequer,  court  has  no 
power,  686. 
court  cannot  order  verdict  for  de- 
fendant, plaintiff  refusing  to  refer 
again,  ib. 
in  equity,  reference  failing,  suit  pro- 
ceeds, ib. 

reserved  liberty  to  apply,  ib. 
CAUSE,  SHOWING,  against  motion  for 
attachment,  578  ;  see  tit.  Attach- 
ment. 
against  rule  to  pay  money  awarded, 

597. 
against  rule  to  set  aside  award,  651; 

see  tit.  Setting  aside. 
against  order  nisi  to  set  aside  award 
in  equity,  680. 
CERTAIN,  award  must  be,  277;  see  tit. 

Award. 
CERTIFICATE,  arbitrator  to  make,  in- 
stead of  award,  248. 
not  require  stamp,  214. 
.miiic  effect  as  award,  455. 

entering  verdict  pursuant  to,  352. 

may  be  set  aside  us  an  award,  642. 


rule  to  set  aside,  must  state  ground 
of  motion,  648. 
CERTIFYING  for  costs,  388;  see  tit. 
Costs. 
for  speedy  execution,  360. 
award  not  referred  back  to  reconsi- 
der decision  as  to,  659. 
CHAMBERS,  judge  at,  no  power  to  set 
aside  award,  615;  see  tit.  Judge. 
showing  cause  at,   against   rule   to 
pay  amount  awarded,  597. 
CHANCE,    appointing   umpire  by,  bad, 

220  ;  see  tit.  Umpire. 
CHANCELLOR,   arbitrator    sometimes 

as,  112. 
CHANCERY,  submission  and  award  in ; 
see  tit.  Submission,  Equity. 
a  court  of  record  under  stat.  9  &  10 
Will.  III.  59. 
CHARGES  of  arbitrator,  whether  action 

lies  for,  434  ;  see  tit.  Arbitrator. 
CHARITY   suit,   consent   of  Attorney- 
general    to   reference   necessary, 
29. 
so  to  proceeding  on  award  in  equity, 

542. 
corporation  compelled  to  renew  lease, 

543. 
awarding  as  to  lease  of  estates  of  a, 
412. 
CHATTELL  of  wife,  husband  may  bind 
by  reference,  23. 
deposited  with   arbitrator   to   ahide 

award,  439,  440. 
whether  arbitrator  may  award,  395. 
CHOSES  IN  ACTION  of  wife,  award 

reduces  into  possession,  23.  460. 
CHURCHWARDENS,    reference     by, 

28. 
CIVIL  INTERESTS;  see  tit.  Subject 

matters  of  reference. 
CLAIM  admitted  is  a  matter  in  differ- 
ence, 118.  258. 
abandoned  is  not  a  matter  in  differ- 
ence, ib.  ib. 
for  compensation  under  the   Lands 
Clauses  Act,  award  on,  328  ;  see 
tit.  Lands  Clauses  Consolidation 
Act. 
CLERGYMAN,  reference  by,  by  statute 
as  to  money  borrowed  for  parson' 
age,  &c,  11. 
CLERICAL    ERROR    in    submission 
amending,  84. 
in  award,  in  description  of  subject 
matter,  not  material,  256. 
CLERK  to  attorney  no  power  to  consent 
to  appointment  of  umpire  by  lot, 
33,  222. 
of  Nisi  Prius  draws  up  order  of  re 
fcrence,  163. 
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CLIENT,  when  bound  by  reference  by 
his  attorney,  32. 
or  his  counsel,  34. 
CLIENT  AND  ATTORNEY,  awarding 

costs  as  between,  323.  375. 
COAL,  award  to  dig  for,  475. 
GO-DEPENDANTS,  mutual  claims  of, 

referred  by  general  reference,  l*-2l. 
COLLEGE,  reference  by  master  and  fel- 
lows, 29. 
COLLEGIATE  CORPORATIONS,  re- 
ference by,  46.  98. 
COLLUSION  of  arbitrator  not   plead- 
able, 510 ;  see  tit.  Plea. 
charging,  in  bill  to  impeach  award, 
442. 
COLORABLE  award,  effect  of,  456. 
COMMENCEMENT  of  arbitrator's  au- 
thority, 131  ;   see  tit.   Arbitrator. 
of  umpire's,  223 ;   see  tit.  Umpire. 
COMMISSIONERS  OF  PARTITION, 

powers  of,  423. 
COMMISSIONERS    OF  RAILWAYS 
have  powers  of  the  Board  of  Trade, 
216. 
COMMITTAL    to    Queen's    Prison   of 
party    not    performing   award    in 
equity,  540. 
COMMITTEE   OF  LUNATIC,  power 

of  to  refer,  39;  see  tit.  Lunatic. 
COMMONS,  iuclosure  of,  by  award,  8; 

see  tit.  Inclosure  Act. 
COMMONS,  HOUSE   OF,  no   attach- 
ment on   award  against  member 
of,  561. 
COMPANIES  CLAUSES   CONSOLI- 
DATION   ACT,    reference    un- 
der, 
matters  authorized  or  directed  to  be 
referred  concerning  incorporated 
Joint  Stock  Companies,  11. 
unless  both  parties  concur,  each  to 

appoint  arbitrator,  94,  95. 
one  side  refusing  to  appoint,  single 

arbitrator  to  act  for  both,  ib.  ib. 
submission    not    revocable    without 
consent,  94.  155. 

not  revocable  by  death  of  party, 
94.  166. 
on  death  or  incapacity  of  sole  arbi- 
trator  matter  referred   de    novo, 
95.  162. 

on  death,  incapacity,  refusal,  or  ne- 
glect of  one  of  two  arbitrators 
new  one  may  be  appointed,  96. 
162.  213. 

or    remaining    arbitrntor    acts 
alone,  94,  95,  96.  162.  213. 
arbitrators  to  appoint  umpire  before 
entering  on    reference,   95.  215. 
218. 


appointment  to  be  in  writing, 

215.  223. 
effect,  if  tlmy  cannot  agree  as 

to  an  umpire,  96. 
on   death,   refusal,  or  neglect, 
new  umpire,  215. 
submission  to  be  made  rule  of  court, 

94.  96. 
costs  of  arbitration  in  discrection  of 

arbitrators  or  their  umpire,  373. 
arbitrators  and  umpire  may  adminis- 
ter oath,  178.  184. 
may  examine  on   oath  parties 

and  witnesses,  178,  1-  1. 
may  call  for  documents,  165. 
COMPANY,  mandamus  against,  to  en- 
force award,  611. 
COMPENSATION  for  future  damage, 
reference  of,  128. 
may  be  awarded  for  lands  taken  for 

public  undertakings,  8. 
award  of,  under  the  Lands  Clauses 
Act,  328 ;  see  tit.  Lands  Clauses 
Consolidation  Act. 
inquiry,  costs  of,  388. 
COMPUTATION   of  time  for  making 

award,  132,  133. 
COMPUTING  principal  and  interest  on 

award,  491. 
CONCEALMENT,    fraudulent,    ground 

for  setting  aside  award,  635. 
CONCURRENT   ACT   awarded,  aver- 
ring performance  of,  in  pleading, 
497. 
CONDITION  of  bond  may  be  altered  by 
deed,  487. 
arbitrator    imposing    condition     on 
party,  improper,  111.  675. 
CONDITION  PRECEDENT  to  arbitra- 
tors entering  on  reference,  171. 
making  declaration  under  Lands 

Clauses  Act,  ib. 
sometimes  appointment  of  um- 
pire, 210.  216. 
sometimes   of  third  arbitrator, 
210. 
awarded  must  be  performed  before 
attachment,  569. 
CONDITIONAL  AWARD,  268;   see 
tit.  Award. 
of  a  verdict,  602. 
CONDITIONAL  DIRECTION  in  award 

as  to  stranger,  430. 
CONDUCT  of  parties  a  consent  to  en- 
largement, 141. 
CONSENT  of  creditors  to  reference  by 
assignee  of  bankrupt,  40. 
to  reference  binds  stranger,  29. 
to  award  binds  stranger,  530. 
of  parties  to  appointment  of  umpire 
by  lot,  221 ;  see  tit.  Umpire. 
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to    enlarge    time    for   making 
award,  141. 
to  marriage,  plea  to  action  for  revo- 
cation by  marriage,  151. 
CONSENT  CLAUSE,  what  a  sufficient, 

under  stat.  Will.  III.,  63. 
CONSEQUENCES  of  the  award,  455; 

see  tit.  Award. 
CONSISTENT,  award   must  be,   291; 
see  tit.  Award. 
finding  on  inconsistent  pleas  for  same 
party,  when  valid,  293. 
CONSPIRACY,    indictment    for,   refer- 
able, 16.  127. 
CONSTRUCTION  OF  AWARD,  libe- 
ral, 473 ;  with  a  view  to  support 
award,  655. 
CONTEMPT  of  court,  breach  of  sub- 
mission made  rule  is  a,  70.  89. 
revocation  of  submission  made 

rule  is  a,  149. 
disobedience  to  award  is  a,  558; 
see  Attachment. 
party   reported    in,   sentence,   584, 
586  :  see  tit.  Attachment. 
CONTINGENT  CLAIMS,  reference  of, 

127,  128. 
CONTRACT,  enforcing,  though  refer- 
ence fail,  687 ;  see  tit.  Equity. 
CONTRADICTORY    AWARD,    292; 

see  tit.  Award. 
CONVEYANCE,  arbitrator  making  par- 
tition should  award,  257.  424. 
should   award  to  pass  title  to 

land,  411. 
must  specify  nature  of,  ib. 
need  not  draw  it,  ib. 
reserving  power  to  settle,  when 
good,  275 ;  see  tit.  Award. 
advisable  to  award  who  to  prepare, 

412. 
award  silent,  who  bound  to  prepare 

and  tender,  478. 
award  to  execute,  enforced  in  equi- 
ty, 525. 
CONVEYING  lands  to  arbitrator  onanist 

to  abide  award,  51. 
CO-OBLIGORS,  action  between,  on  the 

award,  486. 
COPY   of  submission,   making   rule   of 
court,  551. 
of  allocatur,  error  in,  effect  on  mo 

tion  for  attachment,  572. 
of  award,  &c,  serving,  in  attach- 
ment, 571. 
of  award,  moving  to  set  aside  on,  640. 
CORPORATION,  reference  by,  sole  or 
aggregate,  28. 

rector  as   to  tithes  during  his 
incumbency,  28. 


deans  and  chapters,  mayors  and 

commonalty,  20. 
charitable,  with  consent  of  at- 
torney-general, ib. 
attorney  of,  appointment  need 

not  be  under  Beal,  34  597. 
ecclesiastical  and  collegiate,  by 
statute,  46.  08. 
no  attachment  on    award    against, 

562. 
compelled  to  renew  lease  awarded, 

543. 
Joint  Stock  Incorporated  Companies; 
see  tit.  Companies  Clauses  Con- 
solidation Act. 
CORRUPTION,  or  undue  means,  what 
amount  to,  638. 
of  arbitrator  ground  for  setting  aside 
award,  627;  see  tit.  Setting  aside. 
charged     in    bill    to    impeach 
award,  442. 
must  be  denied  by  plea  and  an- 
swer, 533. 
COSTS,  moving  for,  when  award  pre- 
vented being  made,  101. 
duty  of  the  arbitrator  in  awarding  as 

to,  369. 
The   arbitrator's   power  and  duty  in 

awarding  costs,  370. 
what  are  the  costs  of  the  cause,  refer- 
ence, and  award,  ib. 
what  costs,  costs  of  cause,  ib. 
what  costs  of  reference,  ib. 
what  costs  of  award,  ib. 
when   costs  of   reference  costs   of 

cause,  371. 
costs  of  showing  cause  against  rule 
to  set  aside  award,  371.  657. 
the  power  of  the  arbitrator  over  costs, 
371. 
arbitrator  has   implied  power  over 

costs  of  cause,  ib. 
not  of  reference  or  award,  372. 
costs  of  indictment,  ib. 

under  the  Lands  Clauses  Act,  95. 

372. 
under  the  Railways  Clauses  Act, 

ib.  ib. 
under  the  Companies  Clauses  Act, 
373. 
duty  of   the   arbitrator   in    awarding 
costs,  ib. 
award  silent  as  to  costs,  ib. 

costs  of  cause  follow  verdict,  ib. 
of    reference    and    award,    how 
borne,  ib. 
when    arbitrator  bound    to    award 

some  costs,  ib. 
fixing  amount  of  costs  in  award,  ib. 
what    sufficient     certainty    as     to 
amount,  281. 
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delegating  taxation  of,  to  the  Mas- 
se r,  273. 
when  arbitrator  hound  to  fix  amount, 
374. 

special  clause,  374. 
cause  in  inferior  court,  ib. 
reference  out  of  court,  ib. 
arbitrator  may  apportion  costs,  ib. 
costs  as  between  attorney  and  client, 

323.  375. 
costs  of  special  jury,  375. 
setting  off  costs  in    cross    actions, 

375. 
who  to  get  costs  taxed,  375. 
arbitrator  awarding  a  fee  to  himself, 

376. 
excess  as  to  costs  when  separable, 
award  good,  316. 

when    inseparable,  award    set 
aside,  323.  327. 
effect   of  awarding   payment   of  the 
costs  of  the  cause,  377. 
costs  of  cause  awarded  same  as  on 

a  verdict,  377. 
award   of  costs   in   the  action   not 
give  costs  of  reference,  377,  378. 
costs  of  special  jury,  378. 
Power  and  duty  of  the  arbitrator  when 

costs  abide  the  event,  379. 
power   of  the   arbitrator   when   costs 
abide  the  event,  379. 
"  the    costs,"    costs   of   cause    and 

reference,  379. 
arbitrator  no  power  on  costs  abiding 

event,  379. 
awarding  speedy  execution,  379. 
awarding  injunction,  379. 
what    the   event    when   the   costs  of 
cause  only  abide  the  event,  380. 
costs  of  cause  abiding  event  of  cause, 

380. 
how  to  award  on  the  cause,  339: 

see  tit.  Cause. 
arbitrator  must  decide  cause  sepa- 
rately, 331. 
must  give  separate   damages  in 

cause,  381. 
to  allow  taxing  costs  on  verdict, 

381. 
to  determine  right  to  costs,  381. 
and  scale  of  taxation,  381. 
waiving  right  to  costs,  381. 
what   the   event   when   the    costs   of 
cause   and   reference    abide    the 
event,  382. 
event,  general  event  of  whole  award, 

382. 
no    costs,   award   finding    part    for 

each,  332. 
costs  following  balance,  382. 


when   costs   follow   general    event, 
whether   arbitrator   need    decide 
cause,  383. 
awarding  action  to  cease,  383. 
costs    of   cause    abiding    event    of 
cause,  384. 
of  causes  abiding  event  of  each, 

384. 
of  cause  and  suit  abiding  general 
event,  3S4. 
costs    not    abiding    event,    how   to 
award  on  the  cause,  35U :  see  tit. 
Cause. 
effect  of  the  award  when  costs  abide 
the  event,  385. 
award  same  effect  as  a  verdict,  385. 
as  to  costs  of  first  trial,  385. 

of  executors  plaintiffs,  385. 
damages    under    forty    shillings, 
385. 
costs  not  following  legal  event,  385. 
costs  when  defendant  arrested  for 

too  large  a  sum,  386. 
affidavit  of  debt  for  too  much,  387. 
double  costs  in  replevin,  387. 
costs  in  action  for  not  setting  out 

tithes,  387. 
depriving  of  costs,  Court  of  Requests, 

388. 
costs  of  compensation  inquiry,  388. 
Duty  of  the  arbitrator  when  empowered 
to  certify  for  costs,  388. 
no  implied  power,  388. 
hardship  when  not  given,  388. 
certifying  cause  fit  to  be  tried  before 

a  judge,  389. 
judge  may  certify  at  any  time,  389. 
power  transferred  from  judge  to  arbi- 
trator, 390. 
arbitrator  must  certify  in  award  for 

costs  of  special  jury,  390. 
certifying  no  distinct  matter  of  com- 
plaint on  each  count,  390. 
action  brought  to  try  a  right,  391. 
arbitrator  must  certify  in  the  award, 
391. 
cost  of  preparing  conveyance  awarded, 

who  to  bear,  478. 
effect  of  award  on  attorney's  lien  for 
costs,  467  ;  see  tit.  Attorney. 
when,  bankrupt's  certificate  no  dis- 
charge from  costs,  587;  see  tit. 
Bankrupt. 
when  administrator  liable  to,  38;  see 

tit.  Executor. 
taxation  of,  603;  see  tit.  Execution. 
party  ordered  to  pay  must  get  taxed 
in. time,  476. 
attachment    lies    for   costs    awarded, 
560. 
for  costs  of  taking  up  award,  435. 
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rule  to  pay  costs  awarded,  specifying 

amount,  598. 
setting1  award   aside   for  not  deciding 
properly  as  to,  633  ;  see  tit.  Setting 
aside. 
of  first  trial,  award  set  aside  and  new 

trial  had,  6^4. 
may  be  prayed  in  equity  against  cor- 
rupt arbitrator,  442. 
COUNCIL  OF    BOROUGH,  reference 
by,   47;    see    tit.    Counties   and   Bo- 
roughs. 
COUNSEL,  power  of,  to  refer  the  cause, 
34. 
when   with  full  information  of  facts, 

35. 
in  the  Scotch  courts,  35. 
attending  by,  on  reference,  169. 
arbitrator  taking  opinion  of,  204. 
no  ground  for  setting  aside  award, 
628. 
employed    by   arbitrator   to   draw    up 

award,  204. 
reservation  in  award  to,  to  settle  deeds, 

276. 
opinion  of,  whether  an  award,  243. 
acting  as  arbitrator;  see  tit.  Barrister. 
COUNT    in   declaration    awarding    on 

each,  344. 
COUNTIES   AND   BOROUGHS,  may 
refer  disputes  concerning  prison  ex- 
penses, 9. 
parties  to  the  reference,  47. 
parties  interested  in  prison  funds,  47. 
treasurer   of  county,    and    council   of 

borough,  47. 
visiting  justices  of  county,  and  counci 

of  borough,  47. 
appointment  of  arbitrator  by  judge  of 

assize  on  disagreement,  97. 
doath,  refusal,  or  disability  of  arbitra- 
tor, 97. 
new  one  to  be  appointed,  97.  161. 
COUNTY  COURT,  submission  by  order 
of,  92. 
not  revocable,  155. 
COURT  in  bank,  arbitrator  sometimes 
as,  112. 
consent  of,  to  reference  of  indictment, 

18. 
jurisdiction  of,  when  submission  cannot 
be  made  rule,  57. 
when  made  rule  under  the  9  &  10 

Will.  HI.,  58. 
no  summary  before   submission   be 

made  rule,  515. 
to  enforce  submission   in    a   cause, 

89. 
to  set  aside  submission,  82. 
to  amend  submission,  83. 


to  alter  terms  of  reference,  85. 
allowing    new    particulars,    new 
plea,  85. 
to  enlarge  time  for  making  award, 

143  ;  see  tit.  Enlargement. 
to  give  leave  to  revoke  submission, 

151 ;  see  tit.  Revocation. 
to  compel  attendance  of  witnesses 
belbre  the  arbitrator,  172. 
production  of  documents  by  wit- 
nesses,   172;    by   the    parties, 
184. 
to  swear  the  witnesses  on  the  refer- 
ence, 176. 
none,  to  compel  arbitrator  to  award, 

196. 
when  to  restrain  him  making  award, 

197. 
none,  to  make  him  to  refund  exces- 
sive fee,  437. 
none,  to  alter  award,  470. 
none,  to  compel  delivery  up  of  satis- 
fied award,  477. 
to  enforce    award  at   law,  see  tit. 

Action,  Attachment,  Execution. 
to  enforce  award  in  equity,  524;  see 

tit.  Equity. 
to  review  arbitrator's  decision,  see 

tit.  Arbitrator,  Award. 
inquiring  of  arbitrator  the  grounds 
of  his  award,  304.  451 ;  see  tit. 
Arbitrator. 
to  set  aside  award  at  law,  613;  see 

tit.  Setting  aside. 
to  set  aside  award  in  equity,  665; 

see  tit.  Equity. 
to  set  aside  judgment  entered  pur- 
suant   to   award,    661 ;    see    tit. 
Setting  aside. 
to  refer  back  award,  658;  see   tit. 

Setting  aside. 
to  compel  defendant  to  refer  again, 
first  award  set  aside,  684 ;  see  tit. 
Cause. 
favours  awards,  655. 
will  presume  award  good  until  proved 
bad,  260 ;  see  tit.  Award. 
COVENANT    not    to    sue,    effect    of, 
70. 
enforcing   award    by  action  of,   483 ; 
see  tit.  Action. 
COVERTURE,     party    referring    with 
knowledge  of  opponent's,  22.  290. 
award  not  set  aside,  637. 
CRIMINAL    MATTERS,  when   refer- 
able; see  tit.  Subject-matters  of  refer- 
ence. 
CROSS    ACTIONS,   arbitrator    cannot 

award  costs  of  to  be  set  off,  375. 
CROSS  DEMAND,  noanswer  to  motion 
lor  attachment  on  award,  582. 
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CROSS  MOTIONS  for  attachment,  and 
setting  aside  award  together,  582. 
to  set  aside,  on  motion  to  make  award 
order  of  equity,  (579. 


DAMAGES  to  accrue  to  a  mine  periodi 
cally,  reference  of,  128. 
liquidated,  for  breacli  of  agreement  to 

refer,  07. 
awarding,  355;  see  tit.  Cause. 
in  cause,  limited  by  verdict  taken  on 

the  reference,  78. 
omitting  to  assess,   award   set   aside, 

632. 
award  conclusive  as  to  amount  of,  516. 
DATE  of  reference,  matters  arising  after, 
not  within  submission,  127. 
of  award,  when  computed  from  deli- 
very, 278. 
DE     PRiEMISSIS,     award;     see     tit. 
Award. 
averring  award  made,  494. 
DEAN  AND  CHAPTER,  reference  by, 

28. 
DEATH  of  a  party  when  a  revocation  of 
submission,  162;  see  tit.  Revoca- 
tion. 
clause  to  prevent  it  being  a  revoca- 
tion, 165  ;  see  tit.  Revocation. 
when   not  prevent   enlargement  of 

time,  138. 
award  prepared  but  not  executed  be- 
fore, void,  687. 
sum  awarded  must  be  paid  to  per- 
sonal representative,  480. 
cause  abating  by,  no  attachment  on 
award,  559. 
of  arbitrator  when  a  revocation,  160 ; 
see  tit.  Revocation. 
concerning   prisoners   expenses    by 
statute,  effect,  97. 
DEBT,  certain,  reference  of,  4 ;  see  tit. 
Subject  matters  of  reference. 
of  record,   reference  ot|    4 ;    see   tit. 

Subject  matters  of  reference. 
awarding  as  to  amount  of,  359. 

damages  to  be,  297. 
on  the  arbitration  bond,  487;  see  tit. 

Action. 
on  the  award,  486 ;  see  tit.  Action. 
DEBTS    AND    CREDITS   of  a   firm, 

awarding  on,  404. 
DECEIT  of  party,  award  set  aside  for, 

635. 
DECLARATION   in  action  on  award, 
averments  in,  491 ;  see  tit.  Plead- 
ing. 
of  arbitrator  under  the  Lands  and  Rail- 
ways Clauses  Act,  171. 
to  be  annexed  to  the  award,  332. 
March,  1849 40 


wilfully  acting  contrary  to,  a  misde- 
meanor, 438. 
DECREE,  effect  of  award  as  a,  456. 
DECREET  ARBITRAL,  agreement  put 

in  form  of,  456. 
DEED,  submission  by,  56. 

one  party  only  executing  under  seal, 

56. 
when  must  be  executed  by  all  par- 
ties before  arbitrator  has  power, 
131. 
or  parties  bound,  27. 
effect  of,  56. 
revocation  by,  when  necessary,  148. 
award  under  seal  no  deed,  242. 
award  to  execute;  see  tit.  Conveyance. 
reserving  power  to  settle,  275 ;  see  tit. 

Award. 
awarded,  executing,  477;  see  tit.  Per- 
formance. 
DEFECT   in  award  may  be  shown  as 

cause  to  defeat  attachment,  579. 
DEFENDANT  arrested,  not  entitled  to 
discharge  on  reference,  89. 
or  on  award  made,  465. 
award  of  money  to,  bad,  cause  only 

referred,  361. 

balance  not  awarded    to,   on  general 

reference,  setting  aside  award  for, 

632. 

court  no  power  to  direct  verdict  for, 

plaintiff  refusing  to  refer  again,  686. 

DEFICIENCY,  setting  aside  award  for 

not  providing  as  to,  633. 
DELAY,  affected  and  wilful,  preventing 
award,  costs  for,  102. 
in  applying,  bar  to  attachment,  585. 
DELEGATION  of  authority  by  arbitra- 
trator,  201.  208  ;  see  tit.  Arbitra- 
tor. 
in  award,  271.  274 ;  see  tit.  Aioard. 
setting  aside  award  for,  628.  631. 
DELIVERY   of  award,   239;    see   tit. 
Award. 
up  of  award,  court  no  power  to  order, 
477. 
DEMAND  omitted,  effect  of  award  on, 
457;  see  tit.  Award. 
of  obedience  to  award  necessary  before 
attachment,  567;  see  tit.  Attach- 
ment. 
or  rule  to  pay  sum  awarded,  595; 

see  tit.  Execution. 
before   enforcing  award   in  equity, 
539. 
DEMURRER,  whether  referred  by  re- 
ferring cause,  120. 
contingent  damages  on,  356. 
awarding  judgment  on,  362. 
award  on  conclusive,  though  wrong  in 
law,  296. 
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to  award  bad  on  its  face  as  pleaded, 

514. 
to  bill  in  equity  setting  out  void  award, 

531. 
to  bill  to  set  aside  award   in  equity, 

677 ;  see  tit.  Equity. 
by  arbitrator  when  made  defendant  to 
bill  to  set  aside  award,  441 ;  see  tit. 
Arbitrator. 
DEPARTURE,  rejoining  payment  after 
plea  of  no  award,  508. 
replying  distress  by  power  under  award 
after  avowry  of  common  law  power, 
505. 
DEVASTAVIT,  when  reference  by  exe- 
cutor a,  36. 
DIRECTIONS  in  award,  393 ;  see  tit. 
Arbitrator. 
conditional   in  award,  269.   430;   see 
tit.  Award. 
DISABILITY     of    arbitrator     between 
Counties  and  Boroughs,  new  one  ap- 
pointed, 97. 
DISAGREEMENT  of  arbitrators,  termi- 
nation of  their  authority,  160. 
what  is  a,  225 ;  see  tit.  Umpire. 
DISCHARGING  JURY  on  reference  at 

Nisi  Prius,  79. 
DISCONTINUANCE,    award   of,  337, 

333.  429. 
DISCOVERY,  pleading  award  in  bar  of, 
in  equity,  531 ;  see  tit.  Equity. 
of  new   matter,    award    whether    set 
aside    for,    635 ;    see    tit.    Setting 
aside. 
DISCRETIONARY,  with  court  to  grant 
attachment,  563. 

or  rule  to  pay  money  awarded,  593. 
DISMISS  bill,  defendant  moving  to,  pur- 
suant to  award,  542. 
DISTRESS  to  enforce  award  between 
masters  and  workmen,  98. 

power     of,     when    arbitrator    may 

award,  397. 

DIVORCE,  suit   for,   reference   of,  13  ; 

see  tit.  Ecclesiastical  court. 
DOCUMENTS,  power  of  arbitrator  to 
call  for,  184. 

production  of,   how   enforced,    173 
175.  184. 
DRAIN,  award  of,  capacity  not  specified, 

421.  474. 
DUPLICATE  orders  of  reference   not 
¥     agreeing,  305. 

order  of  reference    made    rule   of 

court,  550. 
appointment    of   arbitrators    under 
Lands  Clauses  Act,  555. 
DURATION  of  arbitrator's    authority, 
130  ;  see  tit.  Arbitrator. 


of  umpires  authority,  226 ;  see  tit. 
Umpire. 

EASEMENT,  awarding,  417. 
ECCLESIASTICAL     AND     COLLE- 
GIATE CORPORATIONS,  reference 
by,  by  statute  as  to  their  lands,  46. 
with   their    lessees    and   adjoining 

owners,  46. 
parties  under  disabilities,  46. 
mode  of  reference,  98. 
ECCLESIASTICAL  COURT,  suits  in, 
reference  of,  13. 

for  divorce  and  alimony,  13. 
terms  of,  separation  referable,  13. 
reference  of,  within  stat.  W.  J II.  62. 
EFFECT   of   the  award,  455;  see  tit. 
Award. 

of  an  award  in   evidence,  516  ;  see 

tit.  Evidence. 
of  failure  of  the  reference,  682;  see 
tit.  Cause  and  Equity. 
EJECTMENT,  awarding  verdict  in, 353. 
on  each  demise,  346. 
award  in,  conclusive  as  to  title  to 

land,  461.  516. 
judgment  in,  610 ;  see  tit.  Execu- 
tion. 
when  award  bad  for  not  deciding, 
253. 
ELECTING  to  proceed  by  action  or  at- 
tachment on  award,  565. 
ELEGIT  to  enforce  award  in  equity,  542. 
ENFORCING  award  by  action,  484  ;  see 
tit.  Action. 
by  attachment,  557 ;  see  tit.  Attach- 
ment. 
by  proceedings  in  the  cause   refer- 

ed,  599  ;  see  tit.  Execution. 
by  execution  under  the  statute, 589; 

see  tit.  Execution. 
in  equity,  524  ;  see  tit.  Equity. 
contract  dependent  on  abortive  refer- 
ence, 687  ;  see  tit.  Equity 
ENLARGEMENT 
of  the  time  by  the  arbitrator,  136. 
no  implied  power  to  enlarge,  136. 
should    be    made     during     original 

period,  136. 
after   period    under    special    power 

good,  137. 
enlarging   "until"   a   certain   day, 

138. 
after  death  of  party,  139. 
judge's  order  for,  when  to  be  made, 

138. 
by  two  of  three  arbitrators,  139. 
how  it  should  be  made,  139. 
according  to  submission,  139. 
often  by  writing  indorsed  on  sub- 
mission, 139. 
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no  particular  form  of*  words,  140. 
from  time  to  time,  140. 
under  the  Lands  Clauses  Act,  141. 
of  the  time  by  consent  of  the  parties, 
141. 
by  consent,  a  new  submission,  141. 
by  deed,  not  defeat  action  on  arbitra- 
tion bond,  487. 
conduct  of  parties  often  a  consent 
to,  141. 
attending  meetings  after  time  ex- 
pired, 142. 
bringing  forward  new  claims  af- 
ter time,  142. 
stating  future  day  as  limit,  142. 
enlarging   time    by   consent  a   dis- 
charge of  surety,  142. 
of  the  time  by  the  courts  of  law,  143. 
no  common  law  power  to  enlarge,  ib. 
power  given  by  Stat.  3  &  4  YV.  IV. 

c.  42,  s.  39,  143. 
court  can  enlarged  though  no  attempt 

to  revoke,  144. 
whether  court  can  enlarge  when  ar- 
bitrator can  enlarge,  144. 
opinion  of  Queen's  Bench,  court 
has  no  power,  144. 
of  Exchequer,  court  has  power, 
145. 
court  may  enlarge  after  time  elaps- 
ed, 146. 
rule  to  enlarge  not  granted  ex  parte, 

146. 
statute  not  empower  courts  of  equi- 
ty, 146. 
practical    enlargement   of  time   in 
equity,  146. 
not  an  entering  on  the  matters  refer- 

ed,  217. 
before  appointment  of  third  arbitrator 

the  two  cannot  enlarge,  210. 
by  umpire  before  disagreement  of  ar- 
bitrators, 226. 
making  part  of   rule  with  submission, 
549. 

unnecessary  on  motion  to  set  aside 
award,  549. 
notice  of,  what   sufficient  for  attach- 
ment, 571. 
ENQUIRY,  WRIT  OF,  when  unneces- 
sary in  action  on  award,  491. 

after  judgment  on  nul  tiel  record,  ib. 
ENTERING  verdict,  600;  see  tit.  Ver- 
dict, Execution. 
judgment,  607;  see  tit.  Judgment, 
Execution. 
ENTIRE,  award  must  be,  249  ;  see  tit, 

Award. 
ENTITLING  affidavits ;  see  tit.  Affida 
vits. 


EQUITY,  submission  by  order  of  court 
of,  90. 

stay  of  proceedings  in  equity,  90. 
revocable  at  will  of   a  party,  152. 
156. 
statute    prohibiting   revocation    not 

apply  to,  152. 
no  jurisdiction  by  statute  to  enlarge 

tune,  146. 
practical  enlargement,  146. 
jurisdiction    of,    under     statute    of 

Will.  III.,  59. 
practice  making  submission    under 
statute,  order  of,  551  ;    see  tit. 
Submission. 
under   the     Lands   Clauses   Act, 
555 ;    see   tit.   Lands   Clauses 
Consolidation  Act. 
issue  from  court  of,  not  referable  by 

court  of  Nisi  Prius,  80.  91. 
jurisdiction  of,  gone  by  such  refer- 
ence, 91. 
effect  of  an  award  as  a  decree,  456. 
whether  suit  will  lie  for  matter  omit- 
ted in  award,  458. 
The  aivard  as  a  ground  of  proceed- 
ings or  defence  in  equity,  524. 
Enforcing  an  award  by  bill  in  equi- 
ty, 524. 
when  a  bill  in  equity  will  lie,  524. 
whatever    the    submission   bill 

will  lie,  525. 
performance  of  award  enforced 

as  of  a  contract,  525. 
no  bill  lies  to  enforce  award  for 
payment  of  money  only,  525. 
bill    lies   to   enforce  award   of 
lease  or  conveyance  of  lands, 
525. 
old    rule,    no    bill    lay   unless 
award    ratified   or    part  per- 
formed, 525. 
award  bad  in  law  enforced  when 

part  performed,  526. 
party  not  bound  to  take  penal- 
ty in  lieu  of  performance,;527. 
proceeding    at    law    no   bar  to 

bill,  527. 
lapse  of  time  no  bar,  527. 
scire  facias  on  submission  by  re- 
cognizance, 528. 
when   award  invalid  or  inequita- 
ble, 528. 
no  bill    lies   to   enforce  award 
contrary  to  law,  528. 
illegal  direction  not  enforce- 
able 528. 
award  directing  a  perpetuity, 
523. 
unreasonable  award,  528. 
inequitable  award,  528. 
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award   affecting  infant,  whe 

ther  enforced,  24.  528. 
affecting    married     woman1; 
lands,  529. 
enforcing  award  against  stran- 
ger consenting  to  it,  530. 
stranger  bound  through  laches, 

530. 
stranger  cannot  enforce  award, 

530. 
demurrer  to  bill  setting   forth 
void  award,  531. 
award  void  in  part,  531. 
Pleading  an   award  in  bar  to  a  bill 
in  equity,  531. 
pleading   award    to   bill   to  set 
it  aside,  531. 

to  open  the  account,  531 
plea  good  to  merits  and  discov- 
ery, 531. 
whether  award  made  after  bill 
filed  pleadable,  532. 

ground  of  motion  to  stay 
proceedings,  532. 
corruption  or  fraud  charged  in 
bill,  532. 
must  be  denied  by  plea   and 
answer,  533. 
whether   plea    of  award   good 
when    corruption   denied    in 
answer  only,  533. 
answer  must  deny  specifically 

charges  in  bill,  534. 
plea    of    award    and    release, 
535. 
no  plea  for  a  stranger  to  sub- 
mission, 535. 
Enforcing    an   award    by   summary 
proceedings  in   equity,  535. 
whether  the  award  must  be  made 
an  order   of  court  before  en- 
forcement, 535. 
sometimes  held  not  necessary, 

535. 
later   cases  hold  it   necessary, 

537. 
motion  to  make  award  order  of 

court  requires  notice,  537. 
making  award  under  the  statute 

an  order  of  chancery,  538. 
award  cannot  be  made  a  record 
at  law,  538. 
motion    and    petition   to   enforce 
award,  538. 
award    under    the     statute    of 
Will.  III., 538. 
award  not  a  judgment  or  de- 
cree, 538. 
practice  enforcing  award  un- 
der the  statute,  538. 


submission  and  award  must 
be  made  orders  of  court, 
530. 
notice  of  motion  to  make 

award  order,  530. 
when  cross  motion   to  set 
aside  may  be  made,  539. 
service  of  award,  and  de- 
mand   of    performance, 
530. 
notice  of   motion  for  order 

to  obey  award,  539. 
motion    may   be   made   in 

term  or  vacation,  539. 
order  to  obey  award  within 

a  specified  time,  539. 
order  must  be  served  per- 
sonally, 540. 
order  to  obey,  or  stand  com- 
mitted, 540. 
order  absolute  for  commit- 
tal, 540. 
party  imprisoned  until  he 
obey,  540. 
practice  when  award  made  under 
order  of  equity  in  a  suit,  540. 
award  must  be  made  order 

of  court,  540. 
notice  of  motion  to  obey 

award,  540. 
order    to    perform    within 

specified  time,  540. 
order  enforced  as  order  in 
a  suit,  541. 
by  attachment,  541.  558. 
sequestration,  541. 
serjeant-at-arms,  541. 
writ  of  assistance,  541. 
enforcing      payment     of    sum 
awarded  under  the  statute  of 
Victoria,  542. 
fieri  facias  and  elegit,  one 
month  after  order  passed 
and  entered,  542. 
motion    to   pay   money  out  of 
court    according    to  award, 
542. 
defendant  cannot  move  to  dis- 
miss  plaintiff's   bill,  submis- 
sion rule  of  court  of  common 
law,  542. 
enforcing  award  in  charity  suit 
by  petition,  542. 

consent  of  attorney-gene- 
ral requisite,  543. 
charitable  corporation  compel- 
led to  renew  a  lease,  543. 
impcacliing  an  aioard  in  equity,  G65. 
In  what  cases  Chancery  has  juris- 
diction to  set  aside  an  award, 
GOO. 
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when  award  not  under  the  statute 
of  William  III.,  66b". 
Chancery  has  jurisdiction,  600. 
when     reference     by     private 

agreement,  066. 
when  reference   in  a  cause  at 
common  law,  666. 
not  affected  by  the  statute 
of  Will.  III.,  666. 
when  award  under  the  statute  of 
William  III.,  667. 
whether  equity  has  jurisdiction 
when   submission   under   a 
rule  of  a  court  of  common 
law,  667. 
early  cases  held   equity  had 

jurisdiction,  667. 
concurrent     jurisdiction     of 
law  and  equity,  667. 
later  cases  show  equity  has  no 
jurisdiction,  669. 
though  submission  not  made 
rule    until  after    award 
made,  669. 
or  until  after  bill  filed,  669. 
though  submission   is  to  be   a 
rule  of  Chancery,  Chancery 
no  jurisdiction  by  bill,  671. 
but  by  motion,  671. 
,     equity  no  jurisdiction,   even  in 

case  of  fraud,  672. 
On  what  grounds  equity  will  set 
aside  an  award,  672. 
grounds  usually  same  in  equity 

as  at  law,  672. 
grounds  open  varying  with  form 

of  submission,  672. 
grounds  open,  varying  with  ob- 
ject of  bill,  672. 
whether  for  error  of  arbitrator 

in  a  cause,  673. 
Exchequer  not  review  decision 
of  arbitrator  under  order  of 
Chancery,  674. 
award  conclusive  in  equity  as 
to  ail  within  submission,  674. 
evidence  as  to  merits  let  in  to 
impeach  conduct  of  arbitra- 
tor, 675. 
award  under  a  statute  made  on 
a  mistake,  not  set  aside,  675. 
What  the  modes  of  proceeding  toset 
aside  an  award  in  equity,  675. 
proceeding  by  bill  to  set  aside  an 
award,  675. 
bill  lies  by  submission  not  under 

statute  of  Will.  III.,  675. 
on  reference  of  suit  at  trial  of 
an  issue,  jurisdiction  of  equity 
gone,  676. 


grounds  of  objections  must  be 

stated     particularly    in    bill, 

676. 
pleading  the  award  in  bar,  677. 
demurrer,     when    grounds    al- 
leged insufficient,  677. 

not  that  parties  have  pro- 
ceeded at  law,  677. 
arbitrator  charged  with  corrup- 
tion cannot  demur,  077. 
when  arbitrator  to  be  made  a 

defendant,  677. 
proceeding  by  motion  to  set  aside 

an  award,  678. 
whether  submission  be  in  a  suit 

or  under  statute  of  Will.  III., 

678. 
submission  must  be  made  order 

of  court  before  motion,  678. 
notice  of  motion  must  be  given, 

679. 
motion  may  be  in  term  or  out  of 

term,  679. 
notice  of  motion  need  not  state 

grounds,  679. 
how  affidavits  to  be  entitled,  ib. 
cross   motion  to   set   aside,  on 

motion  to  make  award  order 

of  court,  679. 
giving  further  time  for  setting 

aside    than    statute    allows, 

621. 
No  appeal  to  the  House  of  Lords 

against  decision  of  Chancery, 

679. 
order  nisi    to  set  aside   award 

under    Lands   Clauses    Act, 

679. 
filing  exceptions  to  an  award  in  a 

suit,  680. 
old  practice  to  file  exceptions 

to  awards,  ib. 
present  practice  no  exceptions, 

but  when   arbitrator  put  for 

the  master,  ib. 
reference  failing,  suit  proceeds,  686. 
reserved  liberty  to  apply  to  the  court, 

ib. 
enforcing  in  equity  a  contract  depen- 
dent on  an  abortive  reference, 
687. 
when  reference  of  essential  terms, 
no  bill  will  lie  to  enforce  con- 
tract, ib. 
equity  not  divide  an  estate,  or  fix 

purchase  price,  ib. 
party  dying  after  award  prepared, 

but  not  executed,  ib. 
contract   enforced  when   submis- 
sion not  of  essence  and  part 

performance,  688. 
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though     reference     respecting 
price,  when  part  performance, 
683. 
acts  of  arbitrators,  as  surveying", 

not  part  performance,  ib. 
award  made  after    time  elapsed, 
when  enforced,  689. 
ERROR,  clause  prohibiting  striking-  out, 
83. 
clerical,  amending,  84. 
of  arbitrator  as   to  evidence,  whether 
ground  of  setting  aside    award  in 
equity,  673. 
in  judgment,  award   not  set  aside  for, 
629. 
ESTATE,   equity  not  divide,  reference 

failing,  687. 
ESTOPPEL,  award  acted  on  an,  520. 
EVENT    OF     AWARD,    when    costs 

abide,  what  is;  see  tit.  Costs,  Cause. 
EVIDENCE,  duty  of  arbitrator  to  hear, 
178;  see  tit.  Arbitrator. 
arbitrator  bound  by  rules  of,  193; 
see  tit.  Arbitrator. 
should  decide  points  of,  193 ;  see 

tit.  Arbitrator. 
should  take  notes  of,  161. 
should  hear,  on   reference  back, 
generally,  198. 
by  affidavits,  when  admissible  on  re- 
ference, 178. 
rejecting,  no  ground  for  setting  aside 

award,  628. 
awarding   contrary  to,    no   ground, 

297. 
new    discovered,   whether   ground, 

636. 
admitting   improper,    when   ground 
for  revocation,  153.  155. 
Proof  of  submission  and  award. 

in  debt  on  award,  execution  of  all 

parties  must  be  proved,  514. 
rule  embodying  submission   no  ev 
dence  of  the  agreement  of  refe- 
rence, ib. 
but  evidence  of  submission  when 
by  judge's  order,  515. 
performance  of  award   evidence  of 

submission,  515. 
recital  in  award  no  evidence  of  ap- 
pointment of  third  arbitrator,  515. 
acting  no  proof  of  appointment,  515. 
production  of  submission  and  award 

prima  facie  evidence,  ib. 
award  purporting  to  be  by  three,  ex- 
ecuted by  two  arbitrators,  ib. 
when   notices  under  Inclosure  Act 
presumed  from  award,  516. 
order  of  justices  presumed,  519. 
Effect  of  an  award  m  evidence,  516. 


valid  award  conclusive  as,  516. 
when  evidence  on  non  assumpsit, 

ib. 
not  evidence  as  an  account  stated, 
ib. 
unless   adopted    and   acted  on, 
ib. 
in    ejectment,   award    respecting 

title  to  land  conclusive,  ib. 
conclusive  as  to  amount  of  dam- 
ages, ib. 
when  award  conclusive  against  an 
executor  as  to  assets,  517. 
award  merely  finding  debt  exist- 
ing, not  conclusive,  ib. 
award  directing  executor  to  pay, 

conclusive,  ib. 
award  in  an  action  not  evidence 
against  party  on  an  indictment, 
ib. 
effect  of  an  award  as  evidence  as  to 
srangers,  ib. 
no  evidence  of  right  or  reputation 

against  stranger,  ib.  518. 
not  evidence  tor  the  crown  against 

parly,  518. 
award  sometimes  evidence  for  a 

stranger,  519. 
award  evidence  for  arbitrator,  ib. 
award   acted   on   evidence  as  to 
stranger,  520. 
award  respecting  right  to  tolls, 
ib. 
stranger  acquiescing  in  award,  ib. 
award  acted  on  an  estoppel,  ib. 
impeaching  by  evidence  award  put 
in  evidence,  521. 
proving  matter  not  awarded  on,  ib. 
issues  in  cause  not  decided,  ib. 
showing  demand  in  action  within 

reference,  521,  522. 
evidence  of  misconduct  or  mistake 
of  arbitrator  not  admissible,  522. 
correctness  of  arbitrator's  decision 

cannot  be  questioned,  ib. 
proving    submission    obtained   by 

fraud,  523. 
proving  deficiency  of  assets,  pro- 
viso   in    submission   for   abate- 
ment, 523. 
EWES  WITH  LAMB,  reference  as  to, 

128. 
EX  PARTE,  proceeding,  191;  see  tit. 
Arbitrator. 
provision  as  to  in  statute,  192. 
when  ground  for  setting  aside  award, 
028. 
EXAMINATION  on  oath  by  the  arbi- 
trator, 17(5. 
of  'parties,  182;  of  witnesses,  185 ;  see 
tit.  Arbitrator. 
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EXCEPTIONS,   filing  to   award,  680 ; 

see  tit.  Equity. 
EXCESS  in  award,  316  ;  see  tit.  Award, 
Arbitrator. 
not  cured  by  recital  in  award,  246. 
setting  aside  award  for,  634 ;  see  tit. 
Setting  aside. 
EXCUSE   for   delay  in   moving   to   set 
aside   award,   624;    see   tit.    Setting 
aside. 
EXECUTION  of  the   submission,  what 
necessary,  50. 
of  the  award,  237;  see  tit.  Award. 
by  joint  arbitrators,  209.  237. 
of  a  deed  awarded,  477 ;  see  tit.  Per- 
formance. 
Execution  under  the  statute  of  Vic- 
toria, 589. 
rule  to  pay  the  amount  awarded,  ib. 
no  summary  execution  on  goods 

before  statute,  ib. 
stat.  1  &  2  Vict.  c.  110,  s.  18, 590. 
gives  rules   to  pay   effects    of 
judgments,  ib. 
rule  embodying  submission  not  a 
rule  by  which  money  is  payable, 
591. 
construction  of  the  statute,  591. 
award  cannot  be  made  a  record  at 

law,  ib. 
proper  course  to  move  for  rule  to 

pay  amount  awarded,  592. 
rule    granted     by    common    law 

power  of  the  courts,  593. 
statute  gives  it  effect  of  a  judg- 
ment, ib. 
discretionary  with  court  to  grant 

rule,  ib. 
rule  refused  when  right  doubtful, 

594. 
when  party  pursues  other  remedy, 
ib. 
practice  as  to  obtaining  the  rule, 
demand  of  performance  same  as  in 

attachment,  595. 
service  of  award,  &c,  same  as  in 
attachment,  ib. 
sometimes  personal  service  dis- 
pensed with,  ib. 
no  rule  on  last  day  of  term,  596. 
rule,  rule  nisi  only,  596. 
rule   need  not  state   party   aban- 
dons right  to  attachment,  ib. 
or  party  at  liberty  to  issue  exe- 
cution, ib. 
on  reading  what,  rule  drawn  up,  ib. 
rule,  six  day  rule,  ib. 
whether  cause  can  be  shown  at 

chambers,  ib. 
service  of  rule  nisi  must  generally 
be  personal,  597. 


cause  cannot  be  shown  last  day  of 

term,  597. 
same  objections  to  award  open  as 

on  motion  for  attachment,  ib. 
attorney   of   corporation    not  ap- 
pointed under  seal  no  answer  to 
motion,  ib. 
making  rule  absolute  on  terms,  ib. 
specifying  amount  of  costs  in  rule, 

598. 
interest  on  sum  awarded  not  reco- 
verable, ib, 
no  scire  facias  necessary  after  a 
year  and  a  day,  ib. 
under  the    statute   of    Victoria,   in 
equity,  542. 
by  fieri  facias  and  elegit,  542. 
execution  in  the  cause  referred,  599. 
entering  the  verdict  pursuant  to  the 
award,  600. 
award  in  the  cause  same  effect  as 

finding  of  jury,  ib. 
verdict  "taken   on   the   reference 

modified  by  award,  ib. 
taking  costs   of  cause    when  no 
award  of  separate  damages  in 
the  cause,  601. 
practice  as  to  entering  verdict,  ib. 
submission  must  be  made  rule 

of  court,  ib. 
postea     entered     pursuant     to 

award,  ib. 
no  application   to  court  neces- 
sary, ib. 
submission  must  be  made  rule  be- 
fore any  application  to  court.  604. 
award  of   verdict  conditional   on 
court's  decision,  602. 
when  party  must  apply  to  court, 
ib. 
rule  may  be  to  enter  verdict  or 

set  aside  award,  ib. 
verdict    cannot    be   amended   by 
arbitrator's  notes,  ib. 
taxing  the  costs  of  the  cause,  603. 
practice,  ib. 

costs  of  cause  taxed  on  postea,  ib. 
of  reference  on  rule  embodying 
submission,  ib. 
sometimes  by  consent  on  pos- 
tea, ib. 
master  will  not  question  arbi- 

bitra tor's  charges,  ib. 
how  soon  costs  may  be  taxed, 

604. 
on  what  scale  costs  to  be  taxed, 

ib. 
taxing  costs  of  cause  when  no 

damages  awarded,  604. 
master   must  tax  according  to 
award,  605. 
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taxing  costs  as  between  attor- 
ney and  client,  ib. 
court  directing  how  costs  to  be 
taxed,  ib. 
costs  of  issues,  ib. 
taxation  not  reviewed  because 

award  ambiguous,  606. 
taxing  costs  when   submission 

rule  of  another  court,  ib. 
whether    for    each    defendant 

separately,  ib. 
taxing  costs  of  cause  and  refer- 
ence separately,  ib. 
judgment,  properly  for  costs  of 
cause  only,  607. 
by  consent   may  be   for  all 
costs,  ib. 
signing  judgment  pursuant  to  award, 
ib. 
no  rule  for  judgment  requisite,  ib. 
when  judgment   may  be  signed, 
608. 
before   party   has   had  time  to 

move  to  set  aside,  ib. 
may  sign  judgment  in  vacation, 

ib. 
judgment  at  chambers  can  stay 
execution,  ib. 
when  sum  awarded  to  be  paid  at 

a  future  day,  608. 
entering  up  judgment  nunc   pro 
tunc,  ib. 
on  a  special  application,  609. 
award  lost,  entering  judgment  on, 

ib. 
what  form  of  judgment  when  no 

verdict  taken,  ib. 
clause  to  sign  judgment  for  amount 

awarded,  ib. 
judgment  in   ejectment  as  on  a 
trial  at  Nisi  Prius,  610. 
entering   nominal    damages  to 
warrant  judgment  for  costs,  ib. 
moving  for  judgment  on  an  indict- 
ment referred,  610. 
issuing   execution   for   the   amount 
awarded,  611. 
no  demand  requisite  before  issuing 

execution,  611. 
interest  on  sum  awarded  cannot 

be  levied,  611. 
obtaining  payment  out  of  sum  de- 
posited in  court,  ib. 
execution  against  a  company  by 
mandamus,  ib. 
setting  aside  execution,  662;  see  tit. 
Killing  aside. 
EXECUTOR,  reference  by,  36. 

demand  as,  matter   in   difference    on 
general  reference,  118. 


when  reference  by,  a  devastavit,  36. 
how  far  reference  by,  an  admission  of 

assets,  37. 
may  show  arbitrator  that  he  has  no 

assets,  180. 
personal  liability  of,  from  referring,  37. 
when  award  conclusive  against  as  to 
assets,  517.  562. 
no  direction  in  the  award  to  pay,  37. 

402. 
direction  to  pay,  37.  402. 
to  pay  out  of  assets,  not  conclusive 
against,  38.  402. 
not  set  aside,  279.  634. 
to  pay  out  of  assets  quando,  38.  402. 
how  arbitrator  should  direct  executors 

to  pay,  401. 
liability  to  costs  as  executors,  385. 
personal  liability  to  costs,  38. 
action  on  award  against,  485,  486, 487. 
averment  of  promise  to  pay  as  exe- 
cutors, 497. 
clause  in  submission  by  testator,  death 
not  to  be  a  revocation,  165. 
not  bound  to  attend  before  arbitrator, 

ib. 
bound  as  to  assets  by  award  against 

testator,  165. 
not  liable  to  attachment,  561. 
payment  to,  480. 
may  have  attachment  to  enforce  award, 

560. 
may  move  to  set  aside  bad  award,  641. 
EXTORTION  of  excessive  fee  by  arbi- 
trator, 436;  see  tit.  Arbitrator. 

FACTS,  stating  in  award,  306. 

duty  of  arbitrator  as  to  stating,  309 — 
315. 
FAILURE   of  the   reference,  effect  of, 

682;  see  tit.  Cause  and  Equity. 
FEE,  award  of,  byarbitrator  to  himself,  376. 
of  arbitrator,  delivering  award   on 
payment  of,  239. 

retaining  award  until  payment 
of,  435. 
whether  action  or  attachment  lies 

for,  434. 
liability  of  arbitrator  in  respect  of, 
436. 
FELON  party  examined,  award  not  set 

aside,  636. 
FELONY  not  submissive,  14. 
FEMALE,   marriage   by,  revocation   of 

submission,  159. 
FEME  COVERT ;  see  tit.  Wife. 
FENCES,  to  erect,  awarding,  424. 
FIERI    FACIAS   to  enforce   award   in 

equity,  542. 
FILING  submission  and  award  in  Chan- 
cery, 552. 
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FILTERING,  award  as  to,  not  specify- 
ing what  process,  420. 
FINAL,  award   must  be,  250;  see  tit. 

Award. 
FINALITY,  want  of,  ground  of  setting 
aside  award,  031 ;  see  tit.  Setting 
aside. 
FINE,  awarding  to  levy,  429. 
FIXTURES,  where  arbitrator  may  not 
order  replacement,  397. 
when  award  bad  for  not  specifying 
quality,  &c,  419. 
FOREIGN  ATTACHMENT,  no  answer 
to  motion  for  attachment,  582. 
plea  of,  in  debt  on  arbitration  bond, 
bad,  513. 

in  debt  on  award,  good,  513. 
FRAUD,  setting   aside   submission    for, 
82. 
proving   in    action    submission    ob- 
tained by,  523. 
setting  aside  award  for,  635. 
not   give   equity    jurisdiction    over 
award  under  stat.  Will.  III.,  672. 
FRAUDS,    STATUTE    OF;    see    tit. 

Statute  of  Frauds. 
FRIENDLY    SOCIETY,  disputes   con- 
cerning, settled  by  arbitration,  10. 
what  a,  10. 

who  to  be  parties  to  reference,  44. 
who  to  be  arbitrator,  99. 
Registrar  of,  44.  99.  110. 
no  stamp  on  submission  or  award, 
99.  241. 
FURTHER  time  for  moving  to  set  aside 
award,  618.  624;  see  tit.  Setting 
Aside. 
maintenance    of    action,    pleading 
award  to,  505. 
FUTURE  claims,  reference  of,  127, 128. 

GENERAL  ISSUE,   award  when   evi- 
dence under,  516. 
GENERAL  VERDICT,  effect  of  award 

of,  348. 
GROUNDS   of  award,  arbitrator  need 
not  state,  443,  444. 
for  setting  aside  award,  627;  see  tit. 
Setting  aside. 

must  be  stated  in  rule  nisi,  647. 
for  setting  aside  judgment,  need  not, 

664. 
for  setting  aside  award  in  equity, 
672 ;  see  tit.  Equity. 
GUARDIAN,  death  of  infant,  revocation 
of  submission  by,  164. 
award  to  give  bond  for  infant  to  con- 
vey, held  unreasonable,  529. 

HIGHWAY,  indictment  for  non-repair 
of,  arbitrable,  15. 


award  on  not  evidence  of  liability 
against  stranger,  518. 
HOSPITAL,  reference   by  master  and 

fellows  of,  29. 
HOUSE    OF   COMMONS,   no  attach- 
.  ment  on  award  lies  against  mem- 
ber of,  561. 
HOUSE  OF  LORDS,  no  appeal  to  on 
award  under  statute  of  Will.  III., 
679. 
HUSBAND    AND    WIFE,    submission 
between,  when  valid,  22. 

between   husband's  and   wife's 
trustee,  23. 
husband,   right  of,   to   refer    wife's 
chattels,  23. 

wife's  chattels  as  executrix,  23. 

wife's  real  estate,  23. 

binding   wife    in    equity,   529, 

530. 
civiliter  mortuus,  wife  may  re- 
fer alone,  21 ;  see  tit.  Wife. 
award    of   payment   to   wife   only, 

403. 
husband  whether  liable    to  attach- 
ment on  award  for  default  of  wife, 
24.  562. 
HYPOTHETICAL  award,  314  ;  see  tit. 
Award. 
finding  on  pleas,  for  costs,  293,  294. 

ILLEGALITY,  matters  tainted  with,  not 
referable,  6. 
award  to  do  illegal  act  invalid,  398. 
arbitrator  awarding  illegal  act  liable 

personally,  438. 
when  arbitrator  judge  of,  award  not 
set  aside,  629. 
IMPEACHING  award  by  motion  to  set 
it  aside ;  see  tit.  Setting  Aside. 
by  evidence,  521;  see  tit.  Evidence. 
in  equity;  see  tit.  Equity. 
IMPOSSIBLE  award  bad,  291 ;  see  tit. 

Award. 
IMPRISONMENT  for  contempt  in  dis- 
obeying award,  541.  558.  584, 585. 
587. 
INCLOSURE  ACT,  objects  of  effected 
by  arbitration,  8. 
powers  of  arbitrator  under,  421. 
giving  allotment  for  right  not  ex- 
tinguished, bad,  422. 
exchanged  lands  should  be  speci- 

cified,  422. 
proper  consents  should  be  recited, 

422. 
award  to  surveyors  of  highways 
and  their  successors,  422. 
good  as  a  parliamentary  de- 
claration of  parties  to  hold, 
422.  463. 
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when  unnecessary  to  specify  lands 

liable  to  rent  charge,  423. 
what  a   neglecting  to   make   an 
award,  423. 
no  ad  valorem  stamp  necessary  on 

award,  242. 
award  under,  effect  of,  462. 

title  not  generally  given  by  allot- 
ment before  award,  463. 

allotment    for    tithes    extin- 
guished, 463. 
when  title  to  compensation  money 
complete,  463. 
notices  under,  when  presumed  given, 

515. 
order  of  justices  under,  when  pre- 
sumed given,  519. 
INCONSISTENT  award  bad,  291 ;  see 
tit.  Award. 
setting  aside,  634. 
INDEBITATUS   COUNT    on    award, 

498. 
INDEMNITY,  arbitrator  has  no  general 
power  to  award,  408. 
only  when  a  necessary  provision,  408. 
award  of,  against  costs  of  action,  408, 
409. 
against  joint  debts,  409. 
award  omitting  to  decide  on  claim  for, 
bad,  253.  258. 
INDICTMENT  for  felony  not  submissi- 
ve, 14. 
for  misdemeanor  what  referable,  14  ; 

see  tit.  Misdemeanor. 
before  Quarter  Sessions,  referable,  18. 
whether  consent  of  court  to  reference 

requisite,  18. 
referable  at  Nisi  Prius,  79. 
reference  of,  not  within  statute  Will., 
III.,  62. 
revocable,  152. 
costs  incident  to,  what  are,  372. 
awarding  compensation  for  injury  after, 

126. 
moving  for  judgment  on,  pursuant  to 

award,  610. 
attachment  lies  to  enforce  award  on, 

560. 
award  in  a  cause  not  evidence  on,  517, 
518. 
INDORSEMENT,  new  submission   in- 
corporating terms  within,  63. 
enlarging  time  by,   when   necessary, 

139. 
appointing  umpire  by,  when  necessary, 

222. 
amending  award  by,  on  reference  back, 
200. 
INEQUITABLE    award,    enforcing   in 
equity,  528. 


INFANT,    submission   of,   voidable  not 
void,  24. 
when  plaintiff  in  a  suit,  attorney  can- 
not bind  by  referring,  34. 
party  bound  for,  24. 
whether  equity  will  enforce  award  af- 
fecting, 24.  528,  529. 
reference  to  the  master  whether  arbi- 
tration for  infant's  benefit,  25. 
mutuality  of  infant's  submission,  25. 

290. 
parties  referring  with  full  knowledge 
of  the  infancy,  25. 
award  not  set  aside  because  infant 
party,  637. 
plaintiff  avoiding  award  defendant  may 
proceed  in  action,  683. 
INFERIOR  COURT,  costs  of  cause  in, 

award  must  fix  amount,  282.  374. 
INJUNCTION  to  restrain  arbitrator  from 
proceeding  in  the  reference,  197. 
awarding,  against    recovering   at  law 

379. 
equity  may  grant  against  proceeding  on 
award,  666. 
INQUIRY  by  court  of  arbitrator  as  to 
grounds  of  award,  304  ;  6ee  tit.  Arbi- 
trator. 
INQUIRY,  WRIT  OF,  when  unneces- 
sary in  action  on  award,  491. 
reference  on  trial  on ;  see  tit.  Sheriff. 
INSOLVENT,  matters  concerning  estate 
of,  referable,  10. 
reference  by  assignee  of,  42.  91. 
liability  of  assignee,  42. 
consent  of  creditors  to  reference,  42. 
need  not  be  averred  in  action  on 
the  award,  42.  497. 
insolvency,  whether  revocation  of  sub- 
mission by,  159. 
plea  of,  effect,  513  ;  see  tit.  Plea. 
when  discharged  from  award  by, 466. 
when  award  set  aside  for,  637. 
may  move  to  set  aside  award,  641. 
INSOLVENT  PETITIONER,  reference 

by  assignee  of,  42. 
INSTALMENTS,  payment  by,   award 
of,  399. 
awarded,  when  assumpsit  lies  for,  485. 
INTENDMENT  of  court,  award  good 
unless  proved  bad,  260.  655 ;  see  tit. 
Award. 
INTEREST,  right  to,  is  a  question  of 
fact,  403. 
arbitrator  may  allow  when  court  can- 
not, 6.  403. 
may  not  calculate  beyond  date  of 

submission,  403. 
awarding  interest  as  damages,  404. 
award  of,  from  date  of  last  settle- 
ment, 284. 
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on  sum  awarded,  recoverable  in  ac- 
tion, 490. 
not  by  attachment,  561. 
nor  by  execution  in  the  cause  refer- 
red, 611. 
nor  on  rule  to  pay  sum  awarded,  598. 
INTERLOCUTORY  award,  198. 
INTERPLEADER  on  adverse  ciams  to 
money  deposited  with  arbitrator,  4:34. 
INTERROGATORIES,  filing  on  attach- 
ment, 584  ;  see  tit.  Attachment. 
IRREGULARITY  of  arbitrator  in  con- 
ducting the  reference;  see  tit.  Ar- 
bitrator. 
in  examination  of  witnesses,  186. 
ground  for  setting  aside  award,  627. 
no  answer  to  motion  for  attachment, 

579. 
may  be  waived,  189. 

improper  enlargement  of  time,  189. 
improper  appointment  of  umpire,  190. 
course  to  cure,  191. 
setting  aside  judgment  on  award  for, 

663. 
waiver  of,  in  entering  judgment,  664. 
in  proceedings  for  contempt  answer  to 
motion  for  attachment,  578. 
ISSUE  of  law,  whether  referred  by  refer- 
ring cause,  120. 
duty  of  arbitrator  to  award  on  each, 

343 ;  see  tit.  Cause. 
clause  relieving  from  finding  on  each, 

81. 
costs  of,  how  to  be  taxed,  605  ;  see  tit. 

Execution. 
not   decided    properly,   setting    aside 

award  for,  632. 
out  of  Chancery,  not  referable  by  court 
of  Nisi  Prius,  80. 
reference  of,  abandons  suit,  91. 
no   new  trial  if  award    unsatisfac- 
tory to  party,  676. 
ITA  QUOD,  clause  in  submission,  effect, 
250 ;  see  tit.  Award. 

JOINDER  of  third  party  on  reference  of 

a  cause,  76. 
JOINT  DAMAGES  awarding  to  plain- 
tiff and  third  party,  360.  594. 
JOINT  AND    SEVERAL   disputes,  by 
what  words  referred,  123 — 125. 
how  to  award  on,  124, 
JOINT  STOCK  COMPANY,  reference 
by,  45 ;    see  tit.   Companies  Clauses 
Consolidation  Act. 
JUDGE  of  law  and  fact,  the  arbitrator, 
112. 
order  of,  reference  of  gause  by,  77. 
making  rule  of  court  after  revoca- 
tion, 102. 


of  county  court  not  revocable,  155. 
of  Nisi  Prius,  the  arbitrator  as,  112. 
arbitrator  with  same  power  as,  as  to 
evidence,  311. 
as  to  certifying  for  costs,  388 — 
392. 
power  of  to  certify  for  costs  after 
award,  389. 
when    transferred    to  arbitrator, 
390. 
power  of,  to  enlarge  time,  by  the  sub- 
mission, 136. 

by  statute,  143. 
to  revoke,  by  statute,  151. 
to  compel  attendance  of  witnesses 
before  the  arbitrator,  172. 
and  production  of  documents,  172. 
no  power  to  set  aside  award,  615. 
except  in  cause  in  Common  Pleas 
of  Lancaster,  615. 
may  stay  proceeding  on  award,  615. 
of  assize,  order  of  referring  cause,  77. 
when   empowed    to   name    arbitrator, 
47. 
JUDGMENT,  effect  of  award  as  a,  455. 
award  of,  362 ;  see  tit.  Cause. 
award    of   arrest    of,    367;    see    tit. 

Cause. 
cannot  be  signed  when  no  verdict,  600. 
unless  provided  in  submission,  609. 
signing  pursuant  to  award,  607;  see 

tit.  Execution. 
non  obstante  veredicto,  whether  right 
to  referred  by  referring  cause,  120. 
motion  for,  prohibited  by  agreement 
not  to  sue,  71. 
excess  in  award,  as  to  entry  of,  317. 
unauthorized  entry,  setting  aside  award 

for,  632. 
setting  aside,   661 ;    see   tit.   Setting 

aside. 
rule  to  pay  sum  awarded  has  effect  of, 

590;  see  tit.  Execution. 
assignee  of,  bound  by  award,  674. 
JUDICIAL     FUNCTIONS,    arbitrator 
delegating   before   award,  201 — 
266  ;  see  tit.  Arbitrator. 
by  award,  271 ;  see  tit.  Aioard. 
JURISDICTION  of  the  arbitrator ;  see 
tit.  Arbitrator. 
of  a  judge  ;  see  tit.  Judge. 
of  court ;  see  tit.  Court. 
of  Chancery  ;  see  tit.  Equity. 
attachment  on  award  lies  against  party 
beyond,  563. 
JUROR  withdrawn,  reference  of  cause, 
79. 
cause  not  necessarily  terminated,  683. 
JURY  discharged,  reference   of  cause, 
79. 
arbitrator  in  the  place  of,  112. 
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award  is  as  finding  of,  600. 

JUSTICE,  proceeding  contrary  to,  "un- 
due means,"  638. 

JUSTICES,  visiting,  of  county,  reference 
by,  47 ;  see  tit.  Counties  and  Bo- 
roughs. 

JUSTICES  OF  ASSIZE,  when  to  ap- 
point arbitrator,  47. 


LACHES  of  solicitor  in  objecting  to  re- 
ference by  counsel,  35. 
stranger  guilty  of,  bound  by  award,  30. 
530. 
LANCASTER  Common  Pleas,  setting 

aside  award  on  cause  in,  615. 
LAND,  questions  relating  to  referable,  5. 
not  settled  to  separate  use,  wife  cannot 

refer  as  to,  22. 
taking  warrant  of  attorney  to  abide 

award  as  to,  50. 
may  not  be  awarded  in  satisfaction  for 

personal  matters,  294.  395. 
lien  on,  cannot  be  awarded,  395. 
award    in    ejectment  should    specify 

parcels  of,  354. 
of  a  charitable  corporation,  award  as 

to,  412.  543. 
of  a  stranger,  awarding  act  to  be  done 

on,  429 ;  see  tit.  Stranger. 
award  as  to,  determines  title  as  be- 
tween parties,  461. 
not  convey  title  as  against  stranger, 

461. 
except  under  statute,  462 ;  see  tit. 
Inclosure  Act. 
conveyance  of,  should  be  awarded  to 
pass  title,  257.  460. 
how  to  be  awarded,  411 ;  see  tit. 
Conveyance. 
award   may   direct    measurement  of, 

274. 
taken  by  statute,  compensation  for,  8 ; 
see  tit.  Lands  Clauses  Consolida- 
tion Act. 
reference  as  to  price  of,  failing — en- 
forcing contract  in  equity,  687. 
LANDOWNER;  see  tit.  Lands  Clauses 

Consolidation  Act. 
LANDS     CLAUSES     CONSOLIDA- 
TION ACT. 
what  matters  referable. 

compensation   for   lands    taken   for 
public  undertaking,  8,  9. 
taken,  used,  or  injured  by  Rail- 
ways, 8. 
Market    and    Fairs  —  Harbours, 

Docks,  and  Piers,  9. 
for  Waterworks  —  Improvements 
in  towns — Cemeteries,  9. 


for  injuries  by  drainage  by  stat- 
ute, 9. 
whether  other  matters   referable 
also  by  agreement,  96. 
price  of  lands  resold,  8. 
matters  authorized  or  directed  to  be 
referred,  94. 
parties  to  the  reference. 

promoters  of  the   undertaking  and 
parties  claiming  interest  in  lands, 
45. 
landowners  and  parties  draining  by 
statute,  45. 
how  submission  to  be  made. 

notice  by  promoters  lands  required, 

93. 
claim  by  party  for  compensation  ex- 
ceeding fifty  pounds,  93. 
demand  of  arbitration  by  party,  93. 

compulsory  on  promoters,  93. 
unless  agreeing  in  one,  each  to  ap- 
point an  arbitrator,  94. 
appointment  of  arbitrators  the  sub- 
mission, 94. 
submission    not    revocable   without 
consent,  94.  155. 
nor  by  death  of  party,  94.  166. 
one  side  refusing  to  appoint,  single 

arbitrator  to  act  for  both,  94. 
on  death  or  incapacity  of  sole  arbi- 
trator, matter  referred  de  novo, 
95. 161. 
of  one  of  two,  new  arbitrator  ap- 
pointed, 94.  162.  212. 
or    remaining    arbitrator    acts 
alone,  94.  162.  212. 
on  refusal  or  neglect  to  act  of  one 
of    two,    remaining    arbitrator 
may  proceed  alone,  95.  162.  312. 
what  not  a  refusal  to  act,  213. 
232. 
arbitrators  to  appoint  umpire  before 
entering  on   matters    referred, 
95.  214.  218. 
appointment  by,  to  be  in  writing, 

215.  223. 
and   within    three   months    after 

their  own  appointment,  218. 
to  appoint  new  umpire  on  death 
or  incapacity,  215. 
on  refusal  or  neglect  of  arbitrators, 
two  justices  to  appoint  umpire, 

215,  216. 

when  Railway  Company  party, 
Commissioners  of  Railways  to 
appoint,  215,  216. 

Commissioners  of  Railways  sub- 
stituted lor  the  Board  of  Trade, 

216.  « 

submission  to  be  made  a  rule  of  court, 
95. 
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costs  of  arbitration,  how  to  be  borne, 

95.  372. 
declaration  by  arbitrators  and   umpire 
before  entering  on  reference,  171. 
wilfully  acting  contrary  to,  a  misde- 
meanor, 438. 
arbitrators  and  umpire  may  administer 
oath,  178.  184. 
examine  on  oatli  parties  and   wit- 
nesses, 178.  184. 
call  for  documents,  185. 
arbitrator  to  award  within  twenty-one 
days  unless  time  enlarged,  133. 
may  enlarge  to  three  months  from 
appointment,  111. 
sole   arbitrator    has   three  months    to 

award  in,  133,  134. 
umpire,   authority   of,    when    it   com- 
mences, 226 — 229. 
duration  of  power  of,  three  months 

from  duty  devolving,  229. 
duty  of,  to  rehear  case,  231. 
how  award  to  be  made. 

whether  arbitrators  to  assess  com- 
pensation  according    to    interest 
claimed,  328—331. 
advisable   to    award    according    to 

claim,  331. 
duty    in    estimating    damage   from 

severance,  331. 
award  must  be  in  writing,  240. 
what  recitals  advisable  in, 331. 
misdescription   of  subject-matter, 

332. 
declaration   of  arbitrators   to   be 

annexed  to,  237.  332. 
must  be  delivered  to  promoters, 

332. 
promoters  to  give  a  copy  to  party, 

332. 
not  void  through  error  in  form, 

237.  332. 
of    compensation    for   immediate 

possession,  334. 
of  one  sum  for  price  of  land  and 

damages,  good,  335. 
presumed  to  be  according  to  claim, 
335. 
how  submission  to  be  made  a  rule  of 
court,  553. 
entitling  affidavits  for  in  Chancery, 

554. 
whether  appointments  of  both  arbi- 
trators must  be  made  rule,  ib. 
practice  in  the  Queen's  Bench  to 

require  both,  554. 
in  equity  order  drawn  up  upon  one 
only  under  special  circumstan- 
ces, 555. 
advisable  to  make  the  appointments 


of  the   arbitrators    in   duplicate, 
555. 
appointment  of  umpire  need  not  be 

made  rule,  556. 
order  nisi   in    equity   to    set  aside 
award  under,  680. 
LAPSE  OF   TIME   no   bar  to   bill   to 

enforce  award,  527. 
LAST  DAY  OF  TERM,  no  attachment 
granted  on,  577. 
no  cause  shown  on  against  attach- 
ment, ib. 
no  motion  for  rule  to  pay  money  award- 
ed, 596. 
no  showing  cause  on  against  rule, 
597. 
motion  to  set  aside  award  rarely  allow- 
ed on,  642. 
whether   cause    can   be   shown   on 
against  rule,  652. 
LAWFUL,  award  must  be  performed  as 

far  as  is,  475. 
LAY  ARBITRATOR,  award  of,  same 
effect  as  of  legal,  295. 
affidavit    by,  on   motion   to   set   aside 
award,  644. 
LEASE,  award  of;  see  tit.  Conveyance. 

of  charity  lands,  412:  enforcing,  543. 
LEAVE  OF  COURT   to  revoke,   151; 

see  tit.  Revocation. 
LEGAL  arbitrator,  award  of,  same  effect 
as  of  lay,  295. 
misconduct  of  arbitrator,  what  amounts 
to,  627. 
LETTER  of  arbitrator,  whether  receiva- 
ble to  affect  award,  302,  303,  304. 
of  barrister  arbitrator,  whether  receiv- 
able as  an  affidavit,  450. 
LIABILITY  by  referring,  of  executors  ; 
see  tit.  Executor. 
of  trustees;  see  tit.  Trustee. 
of  agent;  see  tit.  Agent. 
of  assignee,  40;  see  tit.  Assignee. 
of  arbitrator ;  see  tit.  Arbitrator. 
LIBERRY  RESERVED  to  apply  to  the 

court,  686. 
LIEN  cannot  be  awarded  on  land,  395. 
of  attorney  on  sum  awarded;  see  tit. 
Attorney. 
LIMIT  OF  TIME  for  matters  in  differ- 
ence to  arise,  126  ;  see  tit.  Sub?nis- 
sion. 
for  setting  aside  award,  615;  see  tit. 
Setting  Aside. 
LIMITATIONS,  STATUTE  OF,  plea 

of,  in  action  on  award,  512. 
LIQUIDATED  DAMAGES  for  breach 

of  agreement  to  refer,  67. 
LORDS,  HOUSE  OF,  no  appeal  to  from 
decision  on  an  award  under  statute, 
679. 


638 


INDEX. 


LOST  submission,  copy   made   rule   of 
court,  550. 
award,  attachment  granted  on    copy, 
567. 
entering  judgment  on,  609. 
LOT,  appointing  umpire  by,  bad,  220 ; 
see  tit.  Umpire. 
award  to  set  aside  for,  629. 
LUNAR  months,  time  in  submission  com- 
puted by,  183. 
LUNATIC,  power  of  committee  of,  to 
to  refer,  39. 
by  leave  of  Chancery,  ib. 
of  wife  of,  ib. 

MACHINERY,   change   from   wood    to 

iron,  awarding,  418. 
MAILS,   reference    respecting   convey- 
ance of;  see  tit.  Post  Master  General 
and  Railways. 
MANDAMUS  to   savings'  bank  to  ap- 
point arbitrator,  43. 
to  enforce  award  against  a  company, 
562.611. 
MARRIAGE,  arbitrator  cannot  award, 
395. 
of  female   party,   a    revocation,  159. 
488. 
revocation  complete  without  notice 
to  arbitrator,  149.  159. 
plea  of,  in  action  on  an  award, 

512 ;  see  tit.  Plea. 
plea  of  consent  to,  in  action  for 
revocation,  151. 
whether  attachment  lies  against  her 
after  22 
MARRIED' WOMAN;  see  tit.  Wife. 
MASTER,  reference  to,  whether  arbitra- 
tion for  infant's  benefit,  25. 
whether  for  lunatic's  benefit,  39. 
not,  whether  for   married  woman's 

benefit,  22. 
whether  party  disobeying  award  is 

in  contempt,  584.  586. 
to  settle  terms  of  lease,  reference 
failing,  688. 
arbitrator  as,  whether  exceptions  lie  to 

award,  680. 
award    delegating   to,   to    tax    costs 

273. 
taxation  of  costs  by,  award  not  ascer- 
taining amount,  282. 
practice  taxing  costs  on  award,  603; 
see  tit.  Execution. 
MASTERS    AND    WORKMEN,    dis- 
putes between  settled  by  arbitration, 
by  statute,  9. 
reference  between,  who  parties  to,  46. 
when  married  women  or  infants 
concerned,  46. 
how  matters  referred,  97. 


no  stamp  on  submission  or  award,  98. 

240. 
award  enforced  by  distress,  98. 
MATTER  OMITTED  from  award   no 
action  lies  for,  457. 
whether  suit  in  equity  lies,  458. 
ground  for  setting  aside   award,  250. 
631. 
MATTERS  IN   DIFFERANCE,    what 
are,  117;  see  tit.  Submission. 
award  must  decide  on  all,  250 ;  see  tit. 
Award. 
MEASUREMENT  of  land,  ministerial 

duty,  274. 
MEETING  in  reference,  parties  bound 

to  attend,  168;  see  tit.  Arbitrator. 
MEMBER    OF     PARLIAMENT     not 

liable  to  attachment  on  award,  561. 
MERCHANT  ARBITRATORS  not  au- 
thorized  to  examine  parties  apart, 
188. 
not  to  delegate  decision  of  legal  point 
to  barrister  arbitrator,  208. 
MERITS,  award  not  set  aside  for  objec- 
tions on  the,  415.  629. 
evidence  of  let  in  as  to  arbitrator's 

conduct,  675. 
pleading  award    to    in    equity,  531 ; 
see  tit.  Equity. 
MINERS,  verdict  of  jury  of,  no  award, 
243. 
award    as    to,    made   under  mistake, 
675. 
MINISTERIAL   duty,   delegating  per- 
formance   of   before    award,    201; 
see  tit.  Arbitrator. 
by  award,  274  ;  see  tit.  Award. 
MISBEHAVIOUR  of  arbitrator ;  see  tit. 

Misconduct. 
MISCONDUCT,    liability  of  arbitrator 
for;  see  tit.  Arbitrator,  Personal 
Interests, 
of  arbitrator  not  pleadable  in  action  on 
award,  509 ;  see  tit.  Plea. 
evidence   of,   not   admissible,   522; 

see  tit.  Evidence. 
or  party  pleadable  to  action  for  revo- 
cation, 150. 
cannot  be  shown  for  cause  against 
attachment,  579. 

or   against    rule    to    pay   sum 
awarded,  597. 
ground  for  setting  aside  award,  627; 
see  tit.  Setting  Aside. 

gross  mistake  treated  as,  299. 
when  bill   in   equity  only  remedy, 
614. 
MISDEMEANOR,  what  referable,  15. 
assault — nuisance — non-repair   of 

road,  15. 
conspiracy,  16. 
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MISDEM  E  ANOR— continued. 

when  remedy  by  action,  misdemean- 
or referable,  16. 
offence  of  public  nature  not  refer- 
able, ib. 

riot — obstructing-  public  officer 

not  referable,  ib. 
offence  against  Toleration  Act 

not  referable,  17. 
perjury,  charge  of,  not    refer- 
able, ib. 
how  referred  after  indictment,  18 ; 
see  tit.  Indictment. 
MISNOMER,  referring  back  award  to 
amend,  658. 
in  affidavit  of  service,  576. 
in  copy  of  allocatur,  572. 
MISTAKE  in  submission,  amending,  84. 
setting  aside  submission  for,  82. 
of  arbitrator  as  to   evidence,  when 

ground  of  revocation,  153.  155. 
in    recital    of    award    immaterial, 

247. 
clerical,   in    misdescribing   subject- 
matter,  256. 
of    arbitrator,    the    award   how   far 

affected  by,  295. 
when  award  good  on  its  face. 

award  of  lay  and    legal  arbitrator 

same  effect,  295. 
erroneous  judgment  of   arbitrator, 
court  not  review,  296.  629. 
deciding  apothecary  may  charge 
for  attendances,  296. 
demurrer  wrongly,  ib. 
liquidated  damages  to  be  a 

penalty,  297. 
claim  for  damages  recover- 
able in  debt,  ib. 
contrary  to  evidence,  ib. 
as  to  legality  of  contract, 
629. 
exceptions  to  the  rule,  297. 

examination    whether    arbitrator 

taxed  costs  rightly,  298. 
whether  mixed  question  of  law 
and  fact  rightly  decided,  298. 
in  equity,  award  set  aside  for  gross 
mistake   admitted    by   arbitrator, 
299. 

even  under  statute  of  William 

III.,  639. 
whether  bill  lies  when  arbitra- 
tor mistaken  on  point  of  evi- 
dence, 673. 
at  law,  modern  rule,  award  not  im- 
peachable for  mistake,  299.  629. 

nor  referred  back  for,  659. 
mistake  amounting  to  misconduct, 

299. 
in   favour  of  party   moving,   no 


ground  for  setting  aside  award, 
632,  633.  653. 
in  Exchequer  award  not   impeach- 
able for  gross  mistake,  300. 
affidavit  by  arbitrator  of,  299.  448. 
statement  as  to   by  arbitrator,  effect 
of,  300 ;  see  tit.  Arbitrator. 
award  setting  forth  grounds  of  decision, 
whether  court  will  review  them  for 

mistake  alleged,  307. 
old  practice,  courts  reviewed  deci- 
sion, ib. 

when  arbitrator  wrong  in  law, 

ib. 
wrong  in  construction  of  stat- 
ute, ib. 
Queen's   Bench   not   review  them, 

unless  power  to  state  case,  308. 
Common  Pleas  it  seems  will,  ib. 
court    not    examine    sufficiency   of 

facts  stated,  ib. 
stating  insufficient  reasons,  309. 
court  not  presume  facts  stated  only 

grounds  of  award,  ib. 
stating  facts  without  positive  deci- 
sion, bad,  ib. 
where    positive   finding,  statement 
held  surplusage,  310. 
of  arbitrator  not  pleadable  to  action 

on  award,  509  ;  see  tit.  Plea. 
evidence  of,  not  admissible  in  action, 

522;  see  tit.  Evidence. 
in  award  when  a  bar  to  attachment, 

564. 
award  made  under,  when  not  set  aside, 

675. 
arbitrator  not  to  be  made  defendant  to 
bill  to  set  aside,  for,  442. 
MOIETIES,  award  of,   to  pay  and  re-J 

ceive  in,  405. 
MONEY,  arbitrator  may  award,  395. 
MONEY  BOND,  award  of,  399. 
MONTHS,  lunar,  not  calendar,  time  for 

awarding  computed  by,  133. 
MORAL     CONSIDERATIONS,   whe- 
ther arbitrator  may  notice,  114. 
MORAVIAN,  affirmation  of,  attachment 

granted  on,  576. 
MOTION  for  arrest  of  judgment  prohib- 
ited by  agreement  not  to  sue,  71. 
so  for  judgment  non  obstante  vere- 
dicto, ib. 
for    costs     for    preventing    award, 

101. 
for  leave  to  revoke,  151 ;  see  tit. 

Revocation. 
for  enlargement  of  time,  143 ;  see 

tit.  Enlargement. 
for  attendance  of  witnesses,  172. 
for  production   of  documents,  172. 
184. 
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for  attachment  on   the  award,  573; 

see  tit.  Attachment. 
for  setting  aside  award,  613 ;  see  tit. 

Setting  aside. 
for  referring  back  award,  058 ;  see 

tit.  Setting  aside. 
to  enter  verdict  pursuant  to  point 

raised,  within  what  time,  024. 
in   equity    to   enforce   award,   539, 
540 ;  see  tit.  Equity. 

to  set  aside  award,  071.078; 
see  lit.  Equity. 
MUTUAL,  award  must  be,  287;  see  tit. 

Award. 
MUTUAL  PROMISES  to  abide  award, 

averment  of,  in  pleading,  492. 
MUTUAL  RELEASES,  award  of,  258. 
200  ;  see  tit.  Releases,  mutual. 

NAME  of  other  party,  award  to  sue  in, 

407.  418. 
NEGATIVE  COVENANT  not  to  sue; 

see  tit.  Agreement. 
NEGLECT  to  make  an  award,  what  is 

a,  423. 
NEW  ASSIGNMENT,    awarding    on, 

356. 
NEW    MATTER  discovered,    whether 

award  set  aside,  035. 
NEW  TRIAL,  when  award  in  a  cause 
set  aside,  050.  083  ;  see  tit.  Cause. 
costs  of  first  trial  not  follow  success 

on,  084. 
not  granted  when  issue  from  Chancery 
referred,  070. 
NEXT  FRIEND  of  wife,  whether  to  be 

party  to  reference,  23. 
»    of  infant,  not  bound  by  attorney  refer- 
ring suit,  25. 
NISI  PRIUS,  order  of;  see  tit.  Order, 

Cause. 
NO    AWARD,    plea    of,    in    action  on 

award,  500  ;  see  tit.  Plea. 
NON      OBSTANTE      VEREDICTO, 
awarding    judgment,    303;     see    tit. 
Cause. 
NON  REPAIR  of  road,  indictment  for, 

referable,  15. 
NONSUIT,  award  of,  338.  429. 
NOTES  of  the  evidence,  arbitrator  should 
take,  181. 
of  arbitrator  used  by  umpire  as  evi- 
dence, 23*>. 
barrister  not  to  be  used  on  motion 

to  set  aside  award,  449.  643. 
court  not  amend  verdict  by,  002. 
NOTICE  to  arbitrator  of  matter  in  differ- 
ence, 251. 
of  appointment  for  meetings,  must  be 
given  to  all  parties,  109. 


to  all  the  arbitrators,  211.  028. 
of  intention  to    attend    reference   by 

counsel,  109. 
that  arbitrator  will  proceed  ex  parte, 

191. 
of  enlargement  may  be  verbal,  for  at- 
tachment, 571. 
of  revocation,  when  to  be  given  to  arbi- 
trator, 149.  159. 
need    not  be   averred    in    pleading 
recocation,  150. 
of  award  made,  need  not  be  given  to 
party,  474.  495. 
publication" to  the  parties,  017. 
averring  in  action  on  the  award,  495. 
requiring  arbitration  to  settle  compen- 
sation, 93;  see  tit.  Lands  Clauses 
Consolidation  Act. 
of  motion   to   make   award    order   of 

Chancery,  537. 
of  motion  to  set  aside  award  in  equity, 

079. 
under  Inclosure  Act,  when  presumed 
given,  515.  519. 
NUISANCE,   indictment  for,  referable, 
15. 
attachment  to  enforce  award  on,  500. 
moving  for  judgment  on,  010. 
NUL  AGARD;  see  tit.  No  award. 
NULLITY,  setting  aside  award  when  a, 

030. 
NUNC    PRO  TUNC,   making   submis- 
sion rule  of  court,  545. 
entering  judgment,  008  ;  see  tit.  Exe~ 

cution. 
rule  to  set  aside  award  drawn  up,  019. 
025. 
NUNQUAM  INDEBITATUS,  whether 
pleadable  in  debt  on  award,  508. 

OATH,  power  of  arbitrator  to  adminis- 
ter, 170. 
Examination  of  witness  on,  170. 

OBJECTION,  GROUNDS  OF,  for  set- 
ting aside  award,  027;  see  tit.  Setting 

OFFICE  COPIES,  taking  of  affidavits 
on  showing  cause  against  rule  to  set 
aside,  052. 
OPINION,  scientific,  adoption  of,  by  ar- 
bitrator, 201.  203. 
positive,  an  award,  245. 
of  counsel,  whether  an  award,  243. 
arbitrator  taking,    award    not    set 
aside,  628. 
ORDER  of  a  judge  ;  see  tit.  JwJge. 
submission  by,  77;  sea  tit.  Cause. 
of  Nisi  Prius,  submission  by  ;  see  tit. 
Cause. 
revoking,  a  contempt  of  court,  101. 
ground  of  action,  101. 
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revocable  by  writing  not  under  seal, 

L49. 
amendment  of;  see  tit.  Alteration. 
to  obey  award  in  equity,  539,  540. 
nisi  in  equity,  to  set  aside  award,  079. 
ORIGINAL  award,  &c,  showing,  on  de- 
mand of  performance,  572. 
OUTLAW  cannot  refer,  20. 

PARDON,     begging,     arbitrator    may 

award,  396. 
PARISH  OFFICERS,  award  of  land  to, 

422 ;  see  tit.  Inclosure  Act. 
PARLIAMENT,  MEM  BER  OF,  not  lia- 
ble to  attachment  on  award,  5(31. 
PAROL  submission,  though  valid,  disad- 
vantageous, 53. 
cannot  be  made  rule  of  court,  53.  GO. 
effect  of  Statute  of  Frauds  on,  53. 
award  on,  no  plea  to  aciion  on  bond, 
504. 
revocation  of  arbitration  bond  by,  149. 
award  valid,  230;  effect  of,  450. 
pleading    substance    of,    sufficient, 

495. 
whether  attachment  lies  on,  563. 
PART  of  award  only  set  aside,  055. 
PART  PERFORMANCE  of  award,  ef- 
fect of,  in  equity,  525. 
enforcing  contract  on,  though  reference 
failed,  088. 
PARTIALITY    of   arbitrator;    see    tit. 

Misconduct. 
PARTICULARITY,  award  set  aside  for 

want  of,  034. 
PARTICULARS   of  demand,    whether 
limit  to  damages,  358. 
enlarged  after  reference,  85. 
not    necessarily    before    arbitrator, 
171. 
of  set-off  not  allowed  after  reference, 
85. 
PARTIES  TO  A  REFERENCE, 
persons  interested  in  the  subject-mat- 
ters, 20. 
persons  capable  of  contracting,  20. 

not  persons  attaintedoroutlaws,  20. 
married  woman,  21 ;  see  tit.   Wife. 
husband  and  wife,  22;  see  tit.  Hus- 
band and  Wife. 
infant,  24  ;  see  tit.  Infant. 
partners  and  parties  with  joint  inte- 
rests, 20 ;  see  tit.  Partners. 
corporations,  28 ;  see  tit.  Corpora- 
tion. 
parties  interested   added,  on  refer- 
ence of  a  cause,  29. 
added  afterwards,  by  subsequent 

consent,  29. 
by  acquiescence,  laches,  30. 
March,  1849.— 41 


persons  not  interested. 

authorized  agent,  30;  see  tit.  Agent. 
attorneys  and  solicitors,  32;  see  tit. 

Attorney. 
counsel,  34;  see  tit.  Counsel. 
executors   and    administrators,  30 ; 

see  tit.  Executor. 
trustees,  39;  see  tit.  Trustee. 
committee   of    lunatic,  39:  see   tit. 

'Lunatic. 
public   officer,  39;  see   tit.    Public 

officer. 
persons  empowered  to  refer  by  statute. 
a.-signees    of    bankrupts   and    insol- 
vents, 40;  see  tit.  Assignee. 
trustees    of     Savings    Banks     and 

Friendly    Societies,  42 ;  see    tit. 

Savings    Bank,   Friendly  Socie- 

promoters  of   public   undertakings, 

45. 
parties   interested    in    lands   taken, 
&c.,  45;  see  tit.  Lands  Clauses 
Consolidation  Act. 
parties  draining  by  statute,  45. 
Railway    Companies,    45;    see    tit. 
Railways  Clauses  Consolidation 
Act. 
Joint  Stock  Companies,  45  ;  see  tit. 
Companies  Clauses  Consolidation 
Act. 
ecclesiastical  and  collegiate  corpo- 
rations, 40  ;  see  tit.  Ecclesiastical 
and  Collegiate  Corporations. 
masters  and  workmen,  40 ;  see  tit. 

Masters   and    Workmen. 
counties  and  boroughs,  47 ;  see  tit. 
Counties  and  Boroughs. 
of  a  cause  must  be  those  on  the  record, 

76. 
examination  of,  as  witnesses,  182;  see 
tit.  Arbitrator. 

one  found  to  be  a  felon,  whether 
award  set  aside,  630. 
excluding  from  meetings,  170. 
attending  reference  privileged  from  ar- 
rest, 175. 
award  must  decide  as  to  all,  259. 
effect  of,  on  ;  see  tit.  Award. 
deceased,  liability  of  executor  of;  see 

tit.  Executor. 
dying  before  sum  awarded  paid,  480, 
deceiving  opponent  or  arbitrator,  award 
set  aside,  035. 
PARTITION,  powers  of  commissioners 
of,  423. 
awarding  rjght  of    way  over  allot- 
ment, 424. 
directing  lots  to  be  fenced  off,  424. 
awarding  two  separated  lots  to  one 
party,  424. 
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arbitrator  making-,  must  award  a  con- 
veyance, 257.  424. 
PARTNERS,  reference  by,  not  bind  co- 
partners, 26. 
bound  for  others,  28. 
when  all  must  execute  or  none  bound, 

27.  131. 
reference  of  all  matters  between  all 

or  any,  55.  125. 
effect  of  arbitration  clause  in  deed  be- 
tween, 64  ;  see  tit.  Agreement. 
how  to  award  on  the  joint  debts  and 
credits  of  a  firm,  404. 
awarding    to    pay  and    receive   in 

moieties,  405. 
when  unnecessary  to  specify  amounts. 

405. 
awarding*   all   debts  and  credits  to 
one,  405. 
appointing  a  receiver,  406. 
awarding  on  the  partnership  stock,  406 
omitting  to   provide   for  deficiency  of 

assets,  407. 
awarding   dissolution   of  partnership, 

404. 
settling  terms  of  dissolution  of  part- 
nership, 407. 
awarding  right  to  sue  in  partner's 

name,  407. 
restraining  -one  party  from  trading 
in  particular  town,  407. 
accounting  in  equity  for  item  omitted 

in  award,  458. 
no   bill   lies    for   stranger  to   enforce 
award  between,  530. 
PAYMENT,  how  arbitrator  should  award 
as  to,  399. 
arbitrator  should  direct,  399. 

no  attachment  on   award    without, 
399. 
may  fix  time  and  place  of,  399. 
awarding   promissory  note   or   money 
bond  to  be  given,  399. 
by  instalments,  399. 
on  a  Sunday,  400. 
penalty  for  non-payment  at  time 
specified,  400. 
when  fixing  time  of,  improper,  400. 
when    arbitrator    to  ascertain    pur- 
chase price,  400. 
when  awarding  damages  on  a  ver- 
dict, 300.  400. 
ordering  payment  of  rent  not  yet  due, 

bad,  400. 
extent  of  poweraa  to  directing,  400. 
party  dying,  how  to  award  executor  to 

make,  in  I . 
reference  by  executor,  proper  mode  of 
directing,  401. 
awarding  executor  to  pay,  402. 


testator  indebted,  402. 
executor    to    pay    out    of   assets 
quando,  402. 
to  pay  out  of  assets,  402. 
directing  assignees  to  repay  sum  paid 

by  mistake,  402. 
directing  to  be  made  to  wife,  and  not 

husband  and  wife,  403. 
plea  of,  awarding  on,  349. 
of  money  awarded,  how  to  be  made, 
476. 
out  of  sum  in  court  of  law,  611. 
out   of   money  in    court  of   equity, 

542. 
whether,    precludes    motion    to  set 
aside,  654. 
PEER,  no  attachment  on  award  against, 

561. 
PENALTY,   arbitrator  may  impose,  in 
award,  400. 

offer  of,  no  discharge  from  perform- 
ance of  award,  527. 
PEREMPTORY  undertaking,  waiver  of, 
by  reference,  67. 
notice  of  appointment  for  a  meeting, 
192 
PERFORMANCE,  what  a  sufficient,  of 
the  award,  473. 
party  has  a  reasonable  time  for,  473. 
may  be  at  several  times,  474. 
party  bound  to  take  notice  of  award 

being  made,  474. 
stranger  stakeholder  not  bound  to  take 

notice,  474. 
party  must  obey  award  substantially, 
474. 
award  to  pay  money  to  wife,  474. 
to  keep  drain  cleansed,  474. 
party  must  comply   as   far   as   lawful 
and  possible,  475. 
such  performance  answer  to  attach- 
ment, 580. 
award  to  remove  weirs,  stranger  in- 
terested, 475. 
to  reinstate  premises  pulled  down, 

475. 
to  dig  for  coal,  475. 
party  to    pay   must    tender     money, 
476. 
must  seek  out  party  entitled,  476. 
must  get  costs  taxed,  if  requisite, 
476. 
award  to  enjoy  house  paying  rent,  476. 
to  make  a  lease  rendering  rent,  476. 
award,  all  suits  to  cease,  477. 
when  proceeding  in  a  suit  a  breach, 
477. 
court  no  power  to  order  award  to  be 
delivered  up  on  payment,  477. 
Of  an  award  directing  the  execution  of 
a  deed,  477. 
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when  request  to   execute  deed  neces- 
sary, 477. 
who  to  prepare  and  tender  conveyance, 

478. 
ordinary  rule  between  vendor  and  pur- 
chaser, 479. 
deed  tendered  should  agree  with  award, 

479. 
demanding  execution  by  agent,  480. 
no  power  of  attorney  to  agent  re- 
quisite, 4^0. 
award  to  execute  release   on  pay- 
ment, 480. 
death  of  party,  payment  to  executor, 

480. 
award  of  release  to  time  of  award, 

480. 
delivering  release  to  a  stranger  for 

party's  use,  481. 
award  to  execute  indemnity,  481. 
that  plaintiff  shall  stand  acquitted 

of  a  suit,  481. 
to  acquit  of  a  debt,  481. 
quod  staret  quietus  of  rent,  4S1. 
of   award,    evidence    of    submission, 
515. 
pleading,  511:  see  tit.  Plea. 
plea  of  award  without  alleging  per- 
formance, when  good,  502 ;  see  tit. 
Plea. 
of  award  enforcing,  in   equity,   524; 
see  tit.  Equity. 
PERIOD;  see  tit.  Time. 
PERIODICAL  claims,  reference  of,  128. 

limits  for  awarding,  133. 
PERJURY,  witness  on  reference  liable 
for,  177.  637. 
of  witness,  when  award  set  aside  for, 
637;  see  tit.  Witness. 
PERPETUITY,  award  of,  bad,  528. 
PERSON  of  party  not  subject  to  arbitra- 
tor, 395. 
PERSON  A  L  CHATTELS,  disputes  con- 
cerning, referable,  3. 
PERSONAL  ESTATE  subject  to  award, 

395. 
PERSONAL      REPRESENTATIVE; 

see  tit.  Executor. 
PERSONAL  SERVICE  of  award,  &c, 
when  necessary,  570 ;  see  tit.  Attach- 
ment. 
PERSONAL  WRONGS  referable,  3. 
PETITION    to    enforce    award    in    a 

charity  suit,  542;  see  tit.  Equity. 
PETITIONING      CREDITOR,      sum 
awarded  good  debt  of,  466. 
so  penalty  in  arbitration  bond,  466. 
PLACE  AND  TIME  of  payment,  award 
need  not  specify,  278. 


pleading  award  of  money  to  be  paid  at 
specified,  496. 

award  to  pay  at,  attachment  on,  569. 
PLEA  of  arbitration  pending,  not  good, 
51. 
of  agreement  not  to  sue,  when  good 

in  equity,  72. 
of  judgment   recovered  allowed   to 

executor  pending  reference,  86. 
awarding   on    each,    346 ;    see    tit. 

Cause. 
finding  on  inconsistent,  293;  see  tit. 
Award. 
Effect  of  an  award  as  a,  502. 

award  must  generally  be  pleaded, 

502. 
when  plea  of  award  without  aver- 
ment of  performance  good,  502. 
when  new  duty  created  in  satis- 
faction of  old  claim,  503. 
old  rule,  if  time  passed,  must  be 

averred,  503. 
modern  rule,  old  claim  barred  not 
at  all  or  entirely,  503. 
award  a  bar  when  accord  and  satis- 
faction a  bar,  504. 
sometimes  available  for  a  stranger, 
504. 
payment  according  to   void  award, 

accord  and  satisfaction,  504. 
award  as  to  part  of  a  thing  demand- 
ed, 504. 
award  on  parol  submission  no  plea 

to  action  on  a  bond,  504. 
of  award  to  further  maintenance  of 

action,  505. 
replication,    power    of   distress    by 
award,  departure  from  avowry  of 
common  law  power,  505. 
of  award,  averments  in  491 ;  see  tit. 

Pleading. 
of  an  award  in  bar  to  a  bill  in  equity, 
531 ;  see  tit.  Equity. 
in  bar  of  a  bill  to  set  aside  award, 
677. 
How  to  answer  in  pleading  an  award 

pleaded,  505. 
traversing  the  submission,  505. 

in  debt  on  bond  and  covenant,  tra- 
verse, non  est  factum,  506. 
in  assumpsit,  non  assumpsit,  506. 
whether   nunquam  indebitatus  tra- 
verse in  debt,  506. 
pleading  no  award  made,  506. 

plea  of  no  award  means   no  valid 
award,  506. 
defendant  may  show   award  not 
final,  506. 
formerly  plea  meant  no  award  at  all, 
507. 
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rejoinder  award  void,  no  departure 

from  plea  of  no  award,  5U7. 
rejoining  performance  a  departure, 

508. 
averment  no  award  by  arbitrator  or 

umpire,  508. 
what  an  argumentative  plea  of  no 
award,  508. 

should    conclude    with   a   special 
traverse,  509. 
averring  notice  to  arbitrator  of  mat- 
ters not  awarded  en,  509. 
pleading     award    with     averments 

showing  it  void,  258.  609. 
misconduct  or  mistake  of  arbitrator  not 

pleadable,  509. 
of  arbitrator  colluding   with  part)7, 

bad,  510. 
of  no  admission  or  proof  of  assets  on 

reference,  bad,  511. 
of  award    executed    by   arbitrators 

separately,  511. 
of  mistake  of  arbitrator,  bad,  511. 
pleading  performance  of  award,  511. 
must  show  how  performed,  511. 
must  aver  entire  performance,  511. 
setting  out  document  referred  to  in 

award,  512. 
other    pleadings      to  defeat     award, 

512. 
of  Statute  of  Limitations,  good,  512. 
of  revocation  by  will  of  party,  512. 

bv  marriage  of  female  partv,  488. 
"512. 

not  by  bankruptcy  or  insolvency, 

5i  a 

of  foreign  attachment,  513. 

of  waiver  of  award  bad,  to  action  on 

bond,  513. 
award    not   readv  to   be  delivered, 
513. 

not  made  within  reasonable  time, 
bad,  513. 
replication    claim    not  covered    by 

award  pleaded,  513. 
demurrer  to  pleading    stating   bad 

award,  514. 
PLEADING,  how  to  state  an  award  in. 
491. 
averments   in   a   pleading  stating   an 

award,  491. 
recital  of  differences,  491. 
of  mutual  submission,  492. 
of  appointment  of  arbitrator  by  the 

parties,  192. 
avernvnt  ot  mutual  promises  in  as- 

silln;i-if.  492. 
bad  in  debt,  4!»2. 
averment,  award  made  pursuant  to 
submission,  492. 


as  to  time,  493. 

though  laid  under  a  videlicet  ma- 
terial and  traversable,  493. 
averring  award  ready  to  be  delivered 
unnecessary,  493. 

but  usual,  494. 

ready  to  be  delivered  at  particular 
place,  494 
averring   award   made  of  and   con- 
cerning the  premises,  494. 
showing  directions  in  award  autho- 
rized, 494. 
stating  part  of  award   sufficient  in 

action  on  the  award,  494. 
whole  award  must  be  stated  in  debt 

on  the  arbitration  bond,  495. 
part  set  out  not  deciding  all  matters, 

495. 
pleading  substance  of  parol  award 

sufficient,  495. 
award  under  seal  no  deed — profert 

unnecessary.  495. 
averring    notice    of    award    made, 

usual,  but  unnecessary,  495. 
averring   cause    of   action    accrued 

before  action  commenced,  496. 
averring  request  to  perform  award 

when  necessary,  496. 
averring   attendance    at    time   and 

place  for  money  to  be  paid,  496. 
when  plaintiff  to  do  concurrent 
act,  4M7. 
averring  demand  when  costs  to  be 

repaid  on  demand,  ib. 
averring  request    to    pay  collateral 

penalty,  ib. 
assignee  need  not  aver  consent  of 

creditors  to  reference,  ib. 
averment  of  promise   by  executors 

as  executors,  ib. 
indebitatus    count    on     an    award, 

493. 
Averments  in  debt  on  the  arbitration 

bond,  ib. 
whole  award  must  be  set  out,  ib. 
plaintiff  must  assign  breaches,  499. 
replication  to  plea  of  no  award  must 

assign  breach,  ib. 
breach  assigned  not  traversable,  ib. 
want  of  assignment  ground  of  gene- 
ral deinurr'-r,  500. 
breach  must  be  as  to  good  part  of 

award,  ib. 
when  submission  traversed,  no  need 

to  assign  breach,  ib. 

when  part  performance  pleaded, 

ib. 
when  plea  admitting  award  ex- 
cuses non-performance,  ib. 
when  replication  to  conclude  with  a 

verification,  501. 
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replication    setting1   out   award 

after  a  plea  of  no  award,  501. 

after  a  plea  sotting  out  part  and 

averring  performance,  ib. 

PLEADINGS,   when  rule  to  set  aside, 

to  be  drawn  up  on  reading,  647. 
POOR  RATE,  validity  of,  not  referable, 
12. 
except  on  appeal  by  leave  of  court, 
ib. 
POSSIBLE,  award  must  be,  291;  see  tit. 
Award. 
award    must  be  performed  as  far  as, 
475. 
POSTEA  in  cause  referred,  how  entered, 

601. 
POSTMASTER      GENERAL     AND 
RAILWAYS. 
disputes    between,  as   to  carriage    of 

mails  referable,  99. 
mode  of  reference,  ib. 
limit  of  time  for  awarding  between, 

134. 
appointment  of  umpire  on  reference 

between,  216. 
appointment  to  be  before   arbitrators 

act,  218. 
duration  of  umpire's  authority,  230. 
POWER  of  arbitrator;  see  tit.  Arbitra- 
tor. 
of  umpire;  see  tit.  Umpire. 
of  court;  see  tit.  Court. 
POWER  OF  ATTORNEY,  agent  de- 
manding money  awarded  must  have, 
568. 
demanding  execution  of  a  deed  need 
not,  480.  568. 
PRACTICE,  arbitrator  not  bound  by  rule 
of,  114. 
making    submission     rule     of     court, 

545;  see  tit.  Submission. 
moving   to   enforce   award    in  equity, 

535  ;  see  tit.  Equity. 
making    award    rule    of    Chancery, 

552;  see  tit.  Submission. 
points  of,   in    action  on    award,  490; 

see  tit.  Action. 
entering  verdict  on  award,   601;   see 

tit.  Execution. 
moving    for    attachment,    567.    573; 

see  tit.  Attachment. 
obtaining  rule  to  pay  amount  award- 
ed, 595  ;  see  tit.  Execution. 
moving  to  set  aside  award,  639;  see 
tit.  Setting1  aside. 
in  equity,  67S;  see  tit.  Equity. 
PRJ3MISSIS,  DE;  see  tit.  De  Prcemis- 

sis. 
PRECAUTIONS,  award  to  take  all  pro- 
per, not  specific  enough,  420. 


PRECEDENT  CONDITION;  see  Con- 
dition  Precedent. 

PREMISES,  awarding  of  and  concern- 
ing ;  see  tit.  Award. 
PRESUMPTION  OF  COURT  in  favour 
of   award,    260.    655 ;     see    tit. 
Award. 
PRICE  OE  PURCHASE;  see  tit.  Pur- 
chase price. 
PRINCIPAL,  when  bound  by  reference 

by  agent,  31  ;  see  tit.  Agent. 
PRINCIPLES  on  which  arbitrator  to  de- 
cide, 113. 
PRISON,  committal  to,  for  not  perform- 
ing award,  558.  584.  586,  587. 
in  equity,  540,  541. 
PRISONERS,    expenses   of,  arbitration 
on ;     see    tit.    Counties    and    Bo- 
roughs. 
PRIVATE  ACT  OF  PARLIAMENT, 

submission  by,  100. 
PRIVILEGE  from  arrest  while  attend- 
ing reference,  175. 
PROCEEDINGS,  stay  of,  reference  of 
action,  86  ;  of  suit,  90.  5:i2. 
in  the  reference,  168;  see  tit.  Arbitra- 
tor. 
to   enforce    attendance   of  witnesses, 

173. 
to  enforce   submission,   100;    see  tit. 

Submission. 
contrary  to  agreement  not  to  sue,  set 

aside,  70. 
to  enforce  award  at  law,  see  tit.  Action ; 
Attachment ;  Execution. 
in  equity;   see  tit.  Equity. 
to  set  aside  award  at  law  ;   see  tit. 
Setting  aside. 

in  equity  ;  see  tit.  Equity. 
PRODUCTION  of  documents,  how  en- 
forced, 173.  184. 
PROFERT  of  award  under  seal  unne- 
cessary, 495. 
PROMISSORY  NOTE,  reference  as  to 
liability  on,  6. 
award   liability  to  remain   as   before, 

bad,  253. 
award  of,  good,  H99. 
PROMOTERS  OF  PUBLIC  UNDER- 
TAKINGS, reference   by;  see  tit. 
Lands  Clauses    Consolidation  Act. 
PROOF;  see  tit.  Evidence. 
PUBLIC  JUSTICE,   breach  of,  cannot 

be  waived  by  a  partv,  653. 
PUBLIC  OFFICER,  reference  by,  39. 

no  attachment  against,  562. 
PUBLIC    RIGHTS,    referable    by  stat- 
ute, 7. 
PUBLICATION   of  award,  what  is  a, 
238  ;  see  tit.  Award. 
to  the  parties,  what  is,  617. 
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PURCHASE  PRICE,  duty  of  arbitrator 
appointed  to  fix,  400. 
equity  not  fix,  reference  failing,  087. 

QUAKER,    affirmation    of,   attachment 

granted  on,  576. 
QUARTER  SESSIONS,  indictment  at, 
referable  after  conviction,  18. 
no  submission  by  order  of,  93. 
reference  of  appeal  at,  may  be  by  at- 
torneys, 34. 
of  appeal  against  order  of  removal, 

11. 
of  appeal  against  poor-rate,  not  valid 
without  leave  of  court,  12. 
arbitrator  to  report  only,  not  decide 
finally,  12. 
QUEEN'S  PRISON ;  see  tit.  Prison. 

RAILWAY  COMPANY  AND  POST- 
MASTER GENERAL,  reference  be- 
tween ;  see  tit.  Postmaster  General 
and  Raihvays. 
RAILWAY  CLAUSES  CONSOLIDA- 
TION ACT. 
what  matters  referable. 

compensation  for  lands  taken,  used, 
or  injured  by  Railways,  8. 
for  injuries  to  mines  by  Railways, 
9. 
disputes  as  to  sufficiency  of  carriages 

and  engines,  ib. 
matters  authorized  or  directed  to  be 
referred,  45.  94. 
how  submission  made,  45.  94. 

compensation  for  lands  taken,  &c, 
to  be  under  Lands  Clauses  Act,  8  ; 
see  tit.  Lands  Clauses  Consolida- 
tion Act. 
unless   both  parties  concur  in  one, 

each  to  appoint  arbitrator,  94. 
appointment  of  arbitrator  by  railway 
under  hand  of  secretary   or   two 
directors,  95. 
appointment  of  arbitrators,  the  sub- 
mission, 94. 
one  side  refusing  to  appoint,  single 

arbitrator  to  act  for  both,  94. 
submission    not     revocable    without, 
consent,  94.  155.  166. 

nor  by  death  of  party,  94.  100. 
on  death  or  incapacity  of  sole  arbi- 
trator, matter  referred  de  novo, 
9.-).  101. 
of  one  of  two,  new  arbitrator  ap- 
pointed, 91.    10-2.  213. 
or   remaining    arbitrator    acts 
alone,  94.  162.  213. 
on  refusal  or  neglect  to  net  of  one, 
remaining  arbitrator  may  proceed 
alone,  95.  162.  213. 


arbitrators  to  appoint  umpire  before 
entering  on  reference,  95.  215. 
218. 
appointment  to  be  in  writing,  215. 

223. 
to  appoint  new  umpire  on  death 
or  incapacity,  215. 
on  their  refusal  or  neglect,  Commis- 
sioners of  Railways  to  appoint,  215. 
216. 
Commissioners  of  Railways  substi- 
tuted for  Board  of  Trade,  216. 
submission  to  be  made  rule  of  court, 

95. 
costs  of  arbitration  in  discretion  of 

arbitrators,  95.  373. 
declaration  by  arbitrators  and  umpire 
before  entering   on    reference, 
171. 
to  be  annexed  to  award,  237. 
wilfully  acting  contrary  to,  a  mis- 
demeanor, 438. 
arbitrators  and  umpire  may  admin- 
ister oath,  178.  184. 
may  examine  on  oath  parties  and 

witnesses,  178.  184. 
may  call  for  documents,  185. 
award  not  void  for  want  of  form, 

237. 
Railway  Company  bound   to   make 
commuuications  between  sever- 
ed lands,  331. 
to    provide   drains   and   watering 
places  for  cattle,  &c.  33] . 
RAILWAYS,  COMMISSIONERS  OF; 
see  tit.  Railway  Clauses   Consolida- 
tion Act. 
READY  to  be  delivered,  award  is,  when 

made,  493. 
REAL   ACTIONS    referable    at    Nisi 

Prius,  79. 
REAL  PROPERTY;  see  tit.  Land. 
REASONABLE  TIME  allowed  to  per- 
form award,  473. 
REASSIGNING  lands  pursuant  toaward, 

477. 
RECEIVER,    award    appointing,     406. 
427  ;  set  aside,  035. 
liability   of  arbitrator   for  appointing, 
438. 
RECEIVING  inadmissible  evidence,  no 

ground  for  setting  aside  award,  028. 
RECITAL  in  submission,  whether  limit- 
ing reference,  122. 
in   award,   effect   of,     215;     see    tit. 
Award. 
no  evidence  of  appointment  of  third 
arbitrator,  515. 
error  in,  no  ground  of  setting  aside, 
631. 
RECOGNIZANCE,  submission,  by,  92. 
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condition  of  not  alterable  by  rule  of 

court,  488. 
scire  facias  on,  to  enforce  award,  528. 
RECORD,  submissiom  by,  92 ;  see  tit. 
Recognizance. 
Chancery  court  of,  under  stat.   Will. 

III.,  59. 
parties  on,  necessary  to  refer  the  cause, 

76. 
power  of  arbitrator  to  amend,  196. 
award  cannot  be  made  matter  of,  533. 

591. 
when    rule   to  set  aside  award  to  be 
drawn  up  on  reading,  647. 
RECTOR,  referring-  right  to  tithes  dur- 
ing1 his  incumbency,  28. 
RE-EXAMINING     witnesses,      setting- 
aside  umpirage  for  not,  029. 
REFERENCE   to  arbitration;    see    tit. 
Submission. 
on  the  usual  terms,  what  is  a,  80. 
proceedings  in,  168;  see  tit.  Arbi- 
trator. 
costs  of,  what  are,  370. 
to  the  master ;  see  tit.  Master. 
failing,  proceeding  in  the  cause  refer- 
red, 683. 
enforcing  contract  in  equity,  637  ; 
see  tit.  Equity. 
back — power  of  court  to  make,  658; 
see  tit.  Setting  Aside. 
duty  of  arbitrator  on,  198 ;  see  tit. 
Arbitrator. 
REFORM  a  deed,  power  of  arbitrator  to, 

114. 
REFUSAL  of  arbitrator  to  act,  effect  of, 
160 ;  see  tit.  Arbitrator. 
under  statute  concerning  prison  ex- 
penses, 161. 
under  Lands,  Railways,  and   Com- 
panies Clauses  Acts,  95,  96.  162. 
212,  213. 
to  proceed  in  the  reference  any  fur- 
ther, 196. 
to  deliver  award  until  fee  paid,  240. 
435. 
of  party  to  attend  meeting,  191. 
to  produce  documents.  184. 
REGISTRAR     of    Friendly    Societies, 
reference   to,   44.    99.    110;    see   tit. 
Friendly  Society. 
REHEARING  case,  setting  aside  award 

for  umpire  not,  6"J9. 
REINSTATE  premises,  award  to,  475. 
REJECTING    evidence,   no   ground  for 

setting  aside  award,  628. 
RELEASE,    award    all    suits   to   cease, 
operates  as,  239. 
pursuant  to  award,  no  plea  for  stranger 
in  equity,  535. 


award  to  execute  on  payment,  4Q0. 
RELEASES  MUTUAL,  arbitrator  may 
award  to  be  given,  410. 
of  bonds,  &c  by  which  debts  refer- 
red are  due,  410. 
not  of  matters  beyond  cause,  cause 

only  referred,  410. 
not  of  arbitration  bond,  410. 
not  beyond  submission,  ib. 

as  to  time  of  matters  accruing, 
ib. 
not  to  defeat  claim  awarded,  411. 
need  not  specify  form  of,  411. 
award  of,  effect  of,  258.  260. 

decides  all  matters  referred,  260. 
construction  of,  410. 
to  a  day  before  submission,  265. 
to  a  day  later  than  submission,  410. 
to  time  of  award,  480. 
to  use  of  stranger,  288. 
as  to  matters  beyond   submission,  void 
pro  tanto,  318.  410. 
REMUNERATION  of  arbitrator,  434; 

see  tit.  Arbitrator. 
RENT  not  due,  awarding  payment  of, 
128.  400. 
when  non-payment  breach  of  award, 
476. 
RENT  CHARGE  for  tithes,  submission 
to  determine,  100. 
awarding  as  to,  423. 
REPAIRS,  awarding  liability  to,  417. 
REPLEVIN,   sureties,   discharge  of  by 
reference,  88. 
effect  of  award,  as  to  double  costs  of, 
387. 
REPLICATION  in  action  on  arbitration 

bond,  499 ;  see  tit.  Pleading. 
REPUGNANT,  award  must  not  be,  292 ; 
see  tit.  Award. 
setting  aside,  292.  634. 
REPUTATION,  award  no  evidence  of, 

517  ;  see  tit.  Evidence. 
REQUEST  to  perform  award  when  ne- 
cessary, 477;  see    tit.    Perform- 
ance. 
when  necessary  to  aver  in  pleading, 
496. 
RESERVATION    of    authority    avoids 
award,  271  ;  see  tit.  Award. 
setting  aside  award  for,  631. 
RESERVED  LIBERTY  to  apply  to  the 

court,  effect  of  in  equity,  6a6. 
RESTRAIN    arbitrator  from  awarding, 

court  no  power  to,  151. 
RESTRAINT  of  trade,  awarding,  407. 
RETRAXIT,  award  of,  valid,  429. 
RETURN  DAY  of  jury  process,  no  limit 

to  arbitrator's  power,  132. 
REVIEW  decision  of  arbitrator  as  to  evi- 
dence, no  bill  in  equity  to,  673. 
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REVOCATION  of  the  arbitrator's  autho- 
rity, 147. 
by  common  law  at  the  will  of  a  party, 
147. 
submission  revocable  at  common  law 

until  award  made,  147. 
effect  of  by  one  only  of  many  parties, 

147. 
whether  of  submission  under  seal, 

need  be  under  seal,  148. 
of  order  of  Nisi  Prius,  need  not  be 

under  seal,  149. 
notice   of  to   arbitrator    necessary, 
149. 
not  so  when  by  marriage  or  death, 
149. 
breach  of  submission,  57.  101.  149. 
ground  of  attachment  when  submis- 
sion a  rule  of  court,  101.  149. 
motion  for  costs  for  affected  delay 

for,  101. 
only  by  special    clause    in  submis- 
sion, 102. 
costs  refused  if  good  cause  shown 

for,  102. 
submission  by  agreement  cannot  be 
made  rule  after,  150. 
by  judge's  order  can,  150. 
action  lies  for,  150.  489. 
joining   count   for   revocation    with 

count  on  award,  489. 
justification  may  be  pleaded,  150. 
misconduct  of  arbitrator  or  party, 

150. 
bankruptcy  of  opponent,  150. 
marriage  of  female  party  by  con- 
sent, 151. 
court   not   restrain   arbitrator  from 
awarding  after,  151. 
by  leave  of  the  court,  151. 

prohibited  without  leave  of  court  or 

judge,  151. 
attempted,  arbitrator  may  proceed  ex 

parte,  151.  192. 
stat.  3  &  4  W.  IV.  c.  42,  s.   39. 
151. 
to    what  submission     it    applies, 

152. 
not   to   submissions    by   order   of 

equity,  152. 
nor  to  indictment,  152. 
ii(  r  till  arbitrator  has  complete  au- 
thority, 152. 
court  no  power  after  award  made, 
L53. 
not  grant  ex  parte  application, 
158. 
when    have    to   revoke    will    be 
granted,  l^:). 
matter    also  pending  in  Chan- 
cery, 153. 


arbitrator  admitting  evidence  ob- 
jected to,  153. 
judgment  recovered  pending  re- 
ference, 155. 
arbitrator  mistaking  the  law,  155 
no  revocation  of  submission  by  order 

of  county  court,  155. 
nor  of  submission  under  the  Lands, 
Railways,  and  Companies  Clauses 
Acts,  155. 
in  equity  at  the  will  of  a  party,  156. 
submission  sometimes  subsisting  af- 
ter, 156. 
submission  made  rule  not  revocable 

in  Ireland,  156. 
stat.  3  &  4  W.  IV.  c.  42,  s.  39,  not 
apply  to  equity,  157. 
by  bankruptcy,  157. 

bankruptcy  not  a,  157. 
arguments  for  and  against,  157. 
arbitrator  as  stakeholder,  158. 
award  against  bankrupt  enforced, 
159. 
by  insolvency,  159. 
by  marriage  of  a  female  party,   159. 
marriage  a,  159  ;  as  to  all  parties, 

160. 
no  notice  to  arbitrator  requisite, 

159. 
action   for  against   husband   and 
wife,  160.  488. 
plea,  marriage  by  consent,  151. 
by  the  refusal   to  act,  or  death  of  the 
arbitrator,  160. 
change  of  character  of  arbitrator 

not  a,  160. 
arbitrator  refusing  to  proceed,  160. 
by   disagreement   of    arbitrators, 

160. 
death  of  arbitrator  a,  160. 
death  or  refusal  to  act  of  one  of 
several  arbitrators,  161. 
of  barrister  to  arbitrate  between 
counties  and  boroughs  not  a, 
161. 
of  arbitrator  under  Lands  and 
Railways  Clause  Acts  not  a, 
161. 
under  the  Companies  Clauses 
Act  not  a,  162. 
by  the  death  of  a  party,  162. 

foreign  laws,  whether  death  a,  163. 

death  of  one  of  several  parties  on 

same  side,  103. 

action    not    abating   by   death, 

163. 

though    verdict    taken    death    a, 

163. 
no  notice  to  arbitrator  necessary, 

11!) 
deatli   no   revocation  when  arbi- 
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trator  to  state  a  special  case,  161. 
death  of  one   of  several    parties 

with  separate  interests,  104. 
death  of  infant  as  to  guardian  a, 

164. 
no  relief  in  equity  on,  165. 
clause  to  prevent  deatli  being1  a, 

165. 
effect  of  the  clause,  165. 
executors  bound  by  award,  165. 
enforcing     award     against    sur- 
vivors, 166. 
death  not  a,  under  the  Lands,  Rail- 
ways, and  Companies  Clauses 
Acts,  94.  166. 
plea  of,  512  ;  see  tit.  Plea. 
may  be  shown  as  cause  against  mo- 
tion for  attachment,  579. 
RIGHT  OF  WAY,  awarding,  424. 
RIOT,  indictment  for,  not  referable,  16. 
RULE  OF  COURT,  submission  by,  76; 
see  tit.   Cause. 
submission  by  agreement  to  be  made  a, 
57  ;  see  tit.  Statute  of  William  III. 
making    submission   a,  544;    see    tit. 

Submission. 
clause  in  order  of  Nisi  Prius  for  making 

it  a,  81. 
submission  to  be   made  a,  before  en- 
largement by  the  court,  146. 
cannot  alter  recognizance,  92.  483. 
to  pay  sum  awarded  has  effect  of  judg- 
ment, 590;  see  tit.  Execution. 
embodying   submission  not  a  rule   to 

pay,  591. 
no  evidence  to  prove  agreement  of  re- 
ference, 514. 
evidence  of  judge's  order  of  reference, 

515. 
for  attachment,  577;  see  tit.  Attach- 
ment. 
to  set  aside  award,  645;  see  tit.  Setting 
aside. 

SALE,  CONTRACT  OF,  enforcing,  re- 
ference as  to  terms  of  failing,  6S7. 
SATISFACTION,  what  may  be  awarded 

as,  395. 
SAVINGS'  BANK,  disputes  concerning 
settled  by  arbitration,  10. 
only  mode  of  settlement  by  statute,  43. 
to  whom  to  be  referred,  98. 
no  stamp  on  submission  or  award,  98. 
241. 
SCALE  of  taxation  of  costs,  604;  see 

tit.  Execution. 
SCIENCE,  matter  of,  duty  of  arbitrator 

in  awarding  as  to,  420. 
SCIRE  FACIAS  to  revive  rule  to  pay 
money  not  requisite,  598. 


on  submission  by  recognizance,  528. 
SCOTCH  REFERENCE  by  counsel,  35. 
submission  by  judicial  reference,  92. 
colourable  decreet  arbitral,  456. 
SEAL,  award  to  be  under  when  submis- 
sion so  provides,  236. 
averment  of  in  action  on  award,  492. 
award  under,  no  deed,  242.  456.  4ii5. 
profert  unnecessary  in  pleading,  495. 
SECOND   reference,    when   court    can 
compel,  684. 
motion   to  set  aside  award  when  al- 
lowed, 644. 
SECURITY,  award  to  give  must  specify 
nature  of,  285. 
of  with  sureties,  void  as  to  sureties, 
325.  427. 
SEPARATE  ESTATE  in  equity,  wife 
may  refer  concerning  as  feme  sole.  21. 
SEPARATION,  terms  of  referable,  13. 
of  good  from  bad  part  of  award,  316 ; 

see  tit.  AiDard. 
bad  part  of  award  alone  set  aside,  656. 
SEQUESTRATION  of  goods  to  enforce 

award  in  equity,  541. 
SERJEANT-AT-ARMS,       enforcing 

award  by  in  equity,  541. 
SERVICE  of  documents  for  an  attach- 
ment, 570  ;  see  tit.  Attachment. 
of  award  before  enforcing  in  equity, 
539. 
SESSIONS,  see  Quarter  Sessions. 
SET-OFF,  plea  of  awarding  on,  349. 
matters  in,  reference  of,  128. 
awarding  balance  of  to  defendant,  257. 
of  cross  sums  should  be  awarded,  sub- 
ject to  attorney's  lien,  375. 
court  will  allow  only  subject   to  the 
lien,  468. 
SETTING  ASIDE  submission  in  a  cause, 
82. 
for  fraud,  mistake,  or  bad  faith,  82. 
proceedings  contrary  to  agreement 
not  to  sue,  70. 
Setting  aside   an   award  on  motion, 

613. 
Jurisdiction  of  the  courts  to  set  aside 
an  award  on  motion,  614. 
only  when  submission  can  be  made 

a  rule,  614. 
in   other  cases,  bill   in  equity  only 
remedy  for  misconduct  of  arbitra- 
tor, 614. 
power  under  statute  Will.  III.,  614. 
motion  to  be  in  court  of  which  sub- 
mission is  a  rule,  614. 
not  before  judge  at  chambers,  614. 
award  made   in  cause  in  court  of  C. 

P.  of  Lancaster,  615. 
may  be  set  aside  by  judge  at  cham- 
bers, 615. 
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Wilhin  what  period  the  motion  to  set 

aside  an  award  must  be  made,  615. 
when  award  under  the  statute  of  Will. 

III.,  615. 
before  last  day  of  term  after  award 

made,  616. 
same  limit  whatever  be  the  ground 

of  motion,  616. 
attachment  may  be  resisted  for  appa- 
rent defects  at  any  time,  616. 
time  runs  when  award  published  to 

the  parties,  617. 
publication  to  the  parties  notice  of 
award  made,  617. 

though  to  be  had  only  on  payment 
of  excessive  fee,  618. 
whether  court  can  give  further  time 

for  moving,  618. 
drawing  up  rule  nunc  pro  tunc,  619. 
application  within    time  to  compel 

production  of  submission,  620. 
time  practically  extended  in  equity, 

621. 
when   award   in  a  cause  at  common 

law,  621. 
limit  varies,  621. 
when  verdict  taken  on   reference  of 

cause,  limit  time  for  moving  for 

new  trial,  621. 
reference  cause  of  and  all  matters, 

same  limit  as  under  statute,  622. 
submission,   not   award,  determines 

limit,  623. 
no  verdict  taken  on  reference,  limit 

same  as  under  the  statute,  623. 
motion    to   enter    verdict    on    point 

raised,  within  same  time  as  motion 

to  set  aside,  624. 
when  further  time  allowed  on  awards 

at  common  law,  624. 
when  good   cause  shown  for  delay, 

624. 
no  time  to  get  counsel's  opinion,  624. 
party  withholding  order  of  reference, 

625. 
modifying  rule  applying  for  further 

time,  625. 
counsel  failing  to  move  in  time,  625. 
first    rule    discharged   on   technical 

grounds,  625. 
excuse   for  delay  must  be  stated  in 

affidavit,  625. 
what  not  good  reason  for  delay,  626. 

party  misled  by  opponent,  626. 

arbitrator  withholding  award  till 
excessive  fee  paid,  626. 

assignee  recently  appointed,  626. 

iiiii  in  bankruptcy  issued)  <>-'>- 
For  whal  causes  an  award  may  be  set 
aside  on  motion,  627. 


when  the  conduct  of  the  arbitrator  cor- 
rupt or  irregular,  627. 
all  equitable  grounds  available,  627. 
corruption,   or   partiality,   or  secret 

interest  of  arbitrator,  627. 
legal  misconduct,  627. 

refusing  time  to  get  counsel,  627. 

refusing  to  swear  the  witnesses, 
627. 

not  hearing  the  case,  627. 

examining  witness,  party  absent, 
628. 

proceeding  ex  parte   improperly, 
628. 

refusing  to  consider  a  matter  in 
difference,  628. 

refusing  to  hear  evidence  on  re- 
ference back,  628. 
one    of   several    arbitrator's   using 

counsel's  opinion  on  a  case  falsely 

stated,  628. 
two  of  three  arbitrators  acting  with- 
out third,  628. 
umpire  appointed  by  lot,  629. 
umpire  refusing  to  rehear  case,  629. 
when  the  award  a  mistaken  decision 

in  law  or  fact,  629. 
not  set  aside  for  erroneous  judgment 
of  arbitrator,  629  ;  see  tit.  Mis- 
take. 

either  on  facts  or  law,  629. 
whether  for  mere  mistake,  ib. 
when  the  award  is  a  nullity,  630. 
not  set  aside  except  when  capable  of 

enforcement,  630. 
award  made  after  time  expired,  or 

revocation,  631. 
not  for  want  of  stamp  on  award,  ib. 
nor  for  want  of  recitals  or  misreci- 

tals,  631. 
when  the  award  is  not  final,  631. 
two  awards,  each  deciding  part,  ib. 
award  omitting  some  matters,  631. 
reserving   or    delegating    decision, 

631. 
not  deciding  cause,  ib. 

or  the  issues  in  it,  632. 
error  in  favour  of  party  moving,  632. 

633; 
deciding  cause  by  unauthorized  en- 
try of  verdict  or  judgment,  632. 
omitting  to  assess  damages,  632. 
not  finding  balance  for  defendant  on 

general  reference,  632. 
omitting  to  award  on  costs,  633. 
not  deciding  cause  separately  from 

other  matters,  633. 
award   not   providing  for  deficiency 

of  assets,  633. 
when  the  award  is  uncertain,  633. 
in  the  decision,  ib. 
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not  specifying  amounts,  633 ;  or  per- 
sons, 63 1. 
not  precipe  in  its  directions,  634. 
inconsistent  and  re]  ugnant,  634. 
when  the  arbitrator  has  exceeded  his 

authority,  634. 
as  to  subject-matters  referred,  634. 
as  to  costs,  ib. 
as  to  giving  directions,  ib. 
as  to  future  payments,  ib. 
as  to  dividing  partnership  effects,  ib. 
by  appointing  a  receiver,  635. 
by  ordering  trespass  or  waste,  635. 
excess   in  favour  of  party  moving, 

635. 
when  party  or  witness  in  fault,  or  new 

matter  discovered,  0.'$5. 
party  deceiving  opponent  or  arbitra- 
tor, 635. 
whether,   when  new  matter  disco- 
vered, no  fraud,  635,  636. 

new  evidence,  636. 

party  examined   discovered   to  be 
a  felon,  636. 

parties  married  women,  or  infants, 
637. 

party  insolvent,  637. 

witness  perjured,  ib. 

witness  making    incorrect   state- 
ment, ib. 
when  the  award  is  under  the  statute 

of  William  III.,  637. 
"corruption  or  undue  means"  only 

grounds  by  statute,  638. 
proceeding   contrary     to   justice    is 

"  undue  means,"  ib. 
error  in  law  on  face  of  award,  639. 
mistake  admitted  by  arbitrator,  ib. 
Moving  to  set  aside  an  award,  632. 
affidavits  on  a  motion    to  set  aside  an 

award,  639. 
how  to  be  entitled,  639. 

when  cause  in  court,  ib. 

when  reference  under  stat.  Will. 
III.,  639. 
need  not  be  stamped,  640. 
what    sufficient,    verifying    award, 

640. 
immaterial  alterations  in,  641. 
the  motion  to  set  aside  an  award,  ib. 
party  or  personal  representative  may 

move,  ib. 
when  bankrupt  or  insolvent,  641. 
when  assignee,  642. 
clause  not  to  sue  does  not  prohibit 

motion,  ib. 
award  raising  point  of  law,  ib. 
moving  to  set  aside  certificate,  ib. 
motion   not   usually   on  last  day  of 

term,  643. 


submission  must  be  made  rule  before 

motion,  643. 
motion  in  court  on  affidavits,  ib. 
on  party's  own  affidavit,  ib. 
barrister  arbitrator  not  to  make  affi- 
davit, 643. 
court  not  use  his  notes,  644. 
no  affidavits  allowed  after  motion, 

644. 
affidavits  must  be  filed,  444. 
no  second  motion  to  set  aside  award, 

614. 
except  first  failing  for  defect  of  jurat 

or  title  of  affidavit,  ib. 
The  rule  nisi  on  a  motion  to  set  aside 

an  award,  645. 
drawing  up  the  rule  nisi  to  set  aside 

the  award,  till. 
on  reading  what  rule  drawn  up,  ib. 
amending  rule  nisi,  646. 

not  after  time  allowed  for  moving 
elapsed,  646. 
whether  rule   to  be  drawn   up   on 

reading  the  record,  647. 
on  reading  pleadings,  647. 
stating  the  grounds  of  motion  in  the 

rule  nisi,  647. 
grounds  of  motion  must  be  set  out  in 

rule,  ib. 
Rule  E.  T.  2  G.  IV.  K.  B.,  647. 
Rule  M.  T.  10  G.  IV.  C.  P.,  648. 
Rule  in  Exchecpier,  648. 
whether  award  or  certificate  made,  ib. 
party  limited  to  grounds  stated,  649. 
objections  must  be  stated  specifically, 

649. 
whether  general   statement  helped 

by  specific  affidavit,  650. 
particular  words  limit  general  state- 
ment, 651. 
statement  too  general  void,  651. 
amending  rule  nisi  according  to  mo- 
tion, ib. 
Showing  cause  against  the  rule  to  set 

aside  an  award,  ib. 
practice  on  showing  cause  against  the 

rule,  ib. 
party  must  lake  office  copies  of  affi- 
davits, 652. 

but  not  of  award  or  exhibits,  652. 
whether  cause  can  be  shown  on  last 

day  of  term,  652. 
turning  motion  into  special  case,  ib. 
what  may  be  shown  lor  cause  against 

the  rule,  652. 
motion  made  too  late,  ib. 
affidavits  defective,  ib. 
grounds  false  in  fact,  ib. 
award  bad  or  doubtful  in  law,  ib. 
error  in  favour  of  party  moving,  653. 
irregularity  waived,  653. 
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not  when  public  justice  interest- 
ed, 653. 

time  enlarged  by  consent,  ib. 

matter  omitted  never  notified  to  arbi- 
trator, ib. 

no  dispute  about  matter  left  unas- 
certained, ib. 

affidavits  to  support  award  bad  on  its 
face,  654. 

party  accepting  money  under  award, 
ib. 

party  having  paid  money  awarded, 
654. 

allowing  opponent  to  act  on  award, 
654. 
Discharging  or  making   absolute   the 

rule  to  set  aside  an  award,  655. 
result   of  the  motion  to  set  aside  an 
award,  655. 

court  favours  award,  655. 

not  set   aside   unless   clearly    void 
655. 

allowing  fresh  affidavits  after  argu 
merit,  655. 

award  set  aside  in  part  only,  655. 
when  bad  part  of  award  separa 
ble,  655. 

new  trial,  when  award   in  a  cause 

set  aside,  656. 

costs   of  the    motion   to   set  aside  an 

award,  656. 

discretionary  with  court  to  discharge 
rule  with  costs,  657. 

costs  usually  granted,  657. 

rule  silent,  costs    of  motion    costs 
in  the  cause,  371.  657. 
Referring  the  award  back  to  the  arbi- 
trator, 653. 

not  without  consent,  658. 

clause  in  submission  to  refer  back, 
658. 

to  refer  back  the  matters,  "  or 
any  of  them,"  658. 

referring  back  award  to  amend  mis- 
nomer, 658. 

to  decide   particular  question, 
658. 

when  all  matters  sent  back,  arbitra- 
tor must  hear  evidence,  658. 

award  purporting  to  be  award  in  the 
cause,  658. 

whether     reference     back,     unless 
award  bad,  659. 

not  for  arbitrator  to  review  discre- 
tion as  to  costs,  659. 

whether  motion   limited  by  time  for 
Betting  aside,  659. 

whether   reference   back  more  than 
once,  659. 

referring  back   to   same  or  different 


arbitrator,  660. 
Setting  aside  the  judgment  entered  up 
pursuant  to  an  award,  661. 
judgment  and    award  may  both  be 

set  aside,  661. 
judgment  set  aside  if  arbitrator  no 
power  to  award  judgment,  661. 
though  award  not  set  aside,  661. 
judgment  entered  after  reference 
on  a  writ  of  trial,  661. 
judgment  set  aside,  though  limit  for 
setting  aside  award  passed,  662. 
though  motion  to  set  aside  award 

discharged,  662. 
for  defects  in  award  apparent  on 

face,  662. 
bankruptcy     before     award      no 

ground,  663. 
irregularity    in     entering    judg- 
ment, 663. 
when  motion  to  be  made,  663. 
within  reasonable  time  after  entry 
of  irregular  judgment,  663. 
consent  cures  irregularity  in  entry 

as  to  costs,  664. 
rule  nisi  need  not  set  forth  grounds 
of  motion,  664. 
Setting  aside  an  awaTd  in  equity,  665; 

see  tit.  Equity. 

Setting  aside  the  attachment  to  enforce 

award,  584  ;  see  tit.   Attachment. 

SEWERS,  PRESENTMENT  BEFORE 

COMMISSIONERS  OF,  referable,  18. 

SHALL  OR  MAY,  construed  imperative, 

413. 
SHARES,    distributive,   award    to  pay, 
285. 
in  ship,  award  to  pay  in  proportion   to, 
284. 
SHERIFF,  no  power  to  refer  cause  on 
writ  of  trial,  80. 
cannot  give  arbitrator  power   to  alter 

verdict  of  jury,  bO. 
verdict  taken  on  reference  by,  irregu- 
lar, not  null,  634. 
must  be  set  aside  before  new  trial,  684. 
award    may    be   good    though    verdict 
cannot  be  entered,  661. 
SHOWING  CAUSE  against  motion  for 
attachment,   578 ;  see    tit.    Attach- 
ment. 
whether  at  chambers  against  rule  to 

pay  sum  awarded,  596. 
against  rule  to  set  aside  award,  652 ; 
see  tit.  Selling  (/side. 
SILENCF,  effect  of,  in  award,  as  to  a 
matter  in  difference,  200.  265;  see  tit. 
Award. 
SMALL  DEBTS  may  be  referred,  11. 
S<  >LE  TRADER  in  London,  feme  covert 
may  refer,  21. 
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SOLICITOR;  see  tit.  Attorney. 
SPECIAL  JURY,  costs  of,  limited  refer 
ence  as  to,  :i75. 
how  arbitrator  should  certify  for,  390. 
SPECIAL  TRAVERSE^  when  plea  o 

no  award,  to  conclude  with,  509. 
SPECIFIC    PERFORMANCE,   not    of 
agreement  to  refer,  68. 
of   award,  when   enforced    in   equity, 
521;  see  tit.  Equity. 

when  made  beyond  time,  140. 
of  contract  dependent  on  abortive  re- 
ference, 667 ;  see  tit.  Equity. 
SPEEDY  EXECUTION,  awarding,  379. 
STAKEHOLDER,  arbitrator  as,  liabili- 
ty, 158.  439;  see  tit.  Arbitrator. 
requires  notice  of  award  being  made, 
474. 
STAMP     requisite    on     submission   by 
agreement,  54. 
by  bond,  56. 
many  parties  with  common  interest, 

54. 
not   requisite   on   submission     in    a 
cause,  76. 
not  requsite  on  submission  or  award  as 
to  Bankrupt's  estates,  91.  241. 
nor  between  Masters  and    Work 

men,  98.  240. 
nor  in  case  of  Savings'  Banks,  99. 

241. 
nor  concerning  Friendly  Societies, 
99.  241. 
not  requisite  on  appointment   of  um- 
pire by  arbitrators,  223. 
requisite  on  award,  240. 
exceptions  by  statute,  240. 
informal  award  must  have,  241. 
several  parties,  one  stamp,  241. 
inclosure  award  not  require  ad  valo- 
rem stamp,  242. 
award  under  seal  no  deed,  242. 
appraisement  no  award,  243. 
party  agreeing  to  be  bound  by  de- 
cision of  another,  243. 
verdict  of  miners'  jury,  243. 
no  animus  arbitrandi,  243. 
opinion  of  counsel  whether  award,  ib. 
"  matter  annexed,"  to  award,  243. 
on  award  may  be    imposed  at  any 

time,  243. 
master    may  object    to    unstamped 
award,  244.  577. 
may  refuse  to  draw  up  rule  for 
attachment  on,  244.  577. 
not  requisite  on  certificate  of  arbitra- 
tor, 244.  248. 

on  affidavit  to   set   aside   award, 
640. 
want   of,  no   ground  of  setting  aside 
award,  631. 


STATEMENT  in  writing  of  matters  in 

difference,  arbitrator  requiring,  310. 

of  grounds  of  decision  in  award,  306  ; 

see  tit.  Award. 
of  case   in  award    310:  see  tit.  Arbi- 
trator, Award. 
by  arbitrator  as  to  grounds  of  award 
after  award  made,  300;  see  tit.  Ar- 
bitrator. 
STATUTE,  award  Tinder,  may  operate 
as  a  conveyance,  462 ;  see  tit.  Inclo- 
snn-  Act. 
STATUTE     OF     FRAUDS,     written 
award    on    parol    submission,    parol 
contract  under,  53. 

sometimes   void   as   to  lands,  53. 
528. 
award  on  submission  by  bond    as    to 
price  of  lands  valid  under,  56. 
STATUTE  OF  LIMITATIONS,   plea 

of,  in  action  on  award,  512. 
STATUTE  OF  VICTORIA,  enforcing 
award   under,  at  law,  589;  see  tit. 
Execution. 
in  equity,  542. 
STATUTE    OF  WILLIAM    III.,  sub- 
mission to  reference  under,  57. 
effect  of  the  statute,  57. 
agreement  of  reference  may  be  made 
by  consent  a  rule  of  court,  58. 
Chancery   court    of   record    within 

statute,  59. 
practice  making  agreement  a  rule, 

544  ;  see  tit.  Submission. 
making  award  under,  order  of  equi- 
ty, 539.  552. 
award  may  be  enforced  summarily,  58. 
by  attachment,  559. 
no  limit  of  time  for  enforcing,  60. 
by  bill  in  equity,  though  submission 

rule  of  a  court  of  law,  525. 
rule  of  court  not  a  judgment  or  de- 
cree,— no  execution  on,  60. 
award  may  be  set  aside  on  motion  if 
procured  by  corruption  or  undue 
means,  58.  638. 
what  amounts  to  "corruption  or  un- 
due means,"  638. 
setting  aside  award  at  law,  614;  see 

tit.  iSeMi»if  aside. 
limit  of  time  for  setting  aside,  60. 

615. 
equity  cannot  set  aside  when  sub- 
mission rule  of  court  of  law,  59. 
667 ;  see  tit.  Equity. 
when  rule  of  Chancery,  only  on  mo- 
tion, 671.  678. 
no  appeal  to  House  of  Lords  against 
decision  of  equity,  679. 
what  references  wit  Inn  the  statute,  60. 
not  parol  submission,  60. 
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reference  of  cause  and  all  matters, 

61. 
reference  of  cause  by  agreement,  ib. 
of  cause  to  be  made  rule  of  another 
court,  ib. 

of  either  of  two  courts,  ib. 
of  same  court  by  agreement,  ib. 
matters  in  ecclesiastical  suit,  62. 
not  indictment,  ib. 
differences  not  existing  before  sub- 
mission, ib. 
what  a  sufficient  consent  clause,  63. 
clause  written  under  bond,  ib. 
clause  within  incorporated,  ib. 
conditional  clause,  ib. 
not  specifying  of  which  court  rule 

to  be,  ib. 
of  either  of  two  courts,  64. 
consent  to  make  award  rule  of  court, 
64. 
STAY  OF  PROCEEDINGS,  reference 

of  a  cause,  when,  86. 
STAYING  PROCEEDINGS   in  action 

after  reference,  52. 
STET    PROCESSUS,   award   of,   337, 
338. 
bad  when  costs  abide  event,  339. 
STRANGER  to  the  record  may  be  added 
as  party  on    reference  of  a  cause, 
29.  76. 
may  be  added  afterwards,  29 
may  become  party  by  acquiescence  in 
award,  30.  530. 
by  laches,  ib.  ib. 
stranger  to  the  submission,  effect  of, 

award  as  to,  425. 
directing  a  payment  to  be  made  to,  ib. 
direction  to  pay  money  to,  generally 

void,  425. 
rest  of  award  sometimes  good,  though 
direction  void,  425. 

when  bad  part  separable,  317. 
direction  valid  when  for  party's  bene- 
fit, 425. 

to  pay  party's  servant,  426. 
to  pay  stranger  for  party's  use, 

ib. 
to  discharge  a  joint  debt  to  a 
stranger,  ib. 
payment  to  executor  of,  ib. 
whether  benefit  need  appear  on  face 

of  award,  ib. 
not  expressly  authorized  to  receive 

money,  ib. 
directing  payment  to  arbitrator  for 
party's  benefit,  427. 
directing  a  stranger  to  do  an  act,  ib. 
direction  generally  void,  il>. 
awarding  party  to  execute  bond  with 
sureties,  ib. 


one  arbitrator  to  be  surety,  427. 
wife  not  a  party  to  join  in  con- 
veyance, ib. 
to  deliver  up  deed  or  house  in 
possession  of  another,  ib. 
directing  stranger  to  pay  costs,  42S. 
arbitrator  to  apply  funds  pursu- 
ant to  award,  ib. 
direction  valid  when  stranger  bound 
to  obey,  ib. 

awarding  party  to  procure  dis- 
charge of  a  bond,  ib. 
when  stranger  merely  ministerial, 
ib. 

awarding  presentment  by  ten- 
ants of  manor  good,  ib. 
but  not  so,  to  procure  Lord  of 
Manor  to  grant,  429. 
reserving  to  stranger,  to  settle  deeds, 

276. 
directing   act    to   be   done   by   the 
court,  429. 

award  to  levy  a  fine,  ib. 

of  a  discontinuance,  nonsuit, 
retraxit,  ib. 
directions  affecting  the  property  of  a 
stranger,  429. 
award  as  to  property  of,  generally 

void,  429. 
directing  payment  at  house  of,  ib. 

out  of  funds  of,  void,  430. 
directing  act  to  be  done  on  land  of, 
ib. 

direction  bad,  unless  made  con 

ditional  on  consent  had,  ib. 
directing    tenant     to     commit 

waste,  void,  431. 
to  remove  property  partly  be- 
longing to  a  stranger,  ib. 
directing  award  to  be  obeyed  as  far 

as  party  may  lawfully,  475. 
award  should  show  direction  as  to 
stranger,  justified,  431. 
delivery  of  deed  awarded  to,  for  par- 
ty's use,  481. 
not  obeying  award,  party  bound  for, 

liable,  27,  28.  429. 
cannot  avail  himself  of  the  award  by 

bill  in  equity,  530. 
cannot  plead  award  as  a  defence  to  a 

suit,  535. 
attachment  not  lie  for,  for  sum  award- 
ed to,  560. 
effect  of  award  in  evidence  as  to,  517; 
see  tit.  Evidence, 
STREAM,  regulating  use  of  a,  by  award, 

417. 
SUBJECT    MATTERS    OF    REFER- 
ENCE. 
Civil  interests  of  the  parties,  3. 
civil  rights  of  a  private  character,  3. 
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SUBJECT  MATTERS,  be—continued. 
all  matters  concerning  personal  chat- 
tels or  personal  wrongs,  3. 

debts  certain,  debts  of  record,  4. 
matters  concerning  real  properly,  5. 
questions  of  law,  ib. 
actions  and  suits,  G. 
claim  barred  by  rule  of  practice,  6. 
not  matters  illegal,  G. 

illegal  items  in  account,  7. 
future  use  of  property,  7. 
public  and  private  rights  by  statute,  7. 
inclosing      commons,       commuting 

tithes,  8 ;  see  tit.  Inclosure  Act. 
compensation  for  lands  taken  for  un- 
dertakings ot'  a  public  nature,  S; 
see  tit.  Lands  Clauses  Consolida- 
tion Act. 

for  lands  taken,  used,  or  injuri- 
ously affected  in  constructing 
Railways,  8;   see  tit.    Rail' 
ways  Clauses   Consolidation 
Act. 
for  Markets  and  Fairs,  Har- 
bours, Docks,  and  Piers, 
9. 
for  Waterworks,  Improve- 
ments in  Towns,  Ceme- 
tries,  9. 
for  injuries  by  drainage,  by  rail- 
ways to  mines,  9. 
expenses  of  prisoners,  9 ;    see   tit. 

Counties  and  Boroughs. 
disputes  between  masters  and  work- 
men,  9 ;    see    tit.    Masters   and 
Workmen. 
disputes  relating  to  Savings'  Banks, 
10  ;  see  tit.  Savings'  Bank. 
Friendly  Societies,   10 ;    see  tit. 

Friendly  Society. 
Bankrupts  and  Insolvents'  estates, 
10;  see  tit.  Bankrupt  and  In- 
solvent. 
Joint   Stock    Companies'    affairs, 
11;  see  tit.  Companies  Clauses 
Consolidation  Act. 
sums    borrowed    by   parsons    for 

houses  and  glebe,  11. 
small  debts,  11. 
civil  proceedings  at  Quarter  Sessions, 

11;  see  tit.  Quarter  Sessions. 
suits  in   Ecclesiastical  Court,  13:  see 

tit.  Ecclesiastical  Court. 
Matters  of  a  criminal  nature,  14. 
felonies,  not  referable,  14. 
what    misdemeanors,    15;    see    tit. 
Misdemeanor. 
after  indictment,  15;  see  tit.  In- 
dictment. 
presentment    before    commissioners 
of  sewers,  referable,  18. 


What  referred  by  particular  phrases, 
117;  see  tit.  Submission. 
SUBMISSION, 
How  to  be  made, 

no  particular  form  of  words  neces- 
sary, 49. 
must  show  intention  of  parties  to  be 

bound  by  award,  49. 
arbitrator   cannot    be   appointed    by 

will,  50. 
when   advisable  to  take  warrant  of 
attorney  to  enforce  award,  50. 
when  dispute  as  to  possession  of 
lands,  51. 
conveying    lands    to    arbitrator   on 
trust  to  abide  award,  51. 
Different  kinds  of. 

at  common  law,  which  cannot  be  made 
rules  of  court, 
by  parol,  53  ;  see  tit.  Parol. 
by  writing  not  under  seal,  54;  see 

tit.  Agreement. 
by  bond,  54  ;  see  tit.  Bond. 
by  deed,  56;  see  tit.  Deed. 
disadvantages  of  these  kinds  of,  56. 
submission  revocable,  57. 
no  setting  aside  award  at  law,  57. 
no   summary   means   of  enforce- 
ment, 57. 
only  by  action  and  suit,  57. 
under  the  statute  of  William  III.,  57; 

see  tit.  Statute  of  William  III. 
arbitration  clause   in   agreements,   to 
refer  all  disputes,  64 ;  see'  tit.  Agree- 
ment. 
in  a  cause  at  common  law,  76 ;  see  tit. 
Cause. 
on  the  usual  terms,  what  is,  80. 
enforcing  by  attachment,  89. 
award  on,  how  enforced,  89. 
judicial  and  statutable  submissions,  not 
made  in  a  cause  at  law,  90. 
by   order   in   Equity,   90 ;    see    tit. 

Equity. 
in  bankruptcy,  91 ;    see  tit.  Bank- 
rupt. 
by  record,  92. 

by  recognizance,  not  alterable  by 
rule  of  court,  92. 
by  judicial   reference  in  Scotland, 

92. 
by  order  of  a  County  Court,  92. 
not  by  order  of  Quarter  Sessions, 

93. 
under  the  Lands  Clauses  Act,  93; 
see  tit.  Lands  Clauses  Consolida- 
tion Act. 
under   the   Railways   Clauses  Act, 
95;    see   tit.    Railways   Clauses 
Consolidation  Act. 
under  the  Companies  Clauses  Act 
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95 ;  see  tit.   Companies  Clauses 

Consolidation  Act. 
by  statute,  which  cannot  be  made  rules 

of  court,  97. 
concerning-  prison  expenses,  97;  see 

tit.  Counties  and  Boroughs. 
between  masters  and  workmen,  97 ; 

see  tit.  Masters  and  Workmen. 
by  Ecclesiastical,  &c,  Corporations, 

93;    see    tit.    Ecclesiastical  and 

Collegiate  Corporations. 
in  case  of  Friendly  Societies,  99; 

see  tit.  Friendly  Society. 
between    Postmaster    General   and 

Railway  Companies,  9y ;  see  tit. 

Postmaster    General   and   Rail- 

loays. 
by  private  Act  of  Parliament,  100. 
Over    what    matters    the    submission 
gives  the  arbitrator  jurisdiction,  117. 
effect  of  particular  terms  to  refer  par- 
ticular matters,  117. 
all  matters  in  difference,  118. 

demand  in  auter  droit,  113. 

demand  admitted,  116. 

within  former  submission,  118. 

not  claim  abandoned,  118. 
all  suits,  controversies,  and  demands, 

118. 
all    debts,  trespasses,   and  injuries, 

118. 
all  demands  due  and  owing-,  118. 
all  actions  and  complaints,  119. 
cause  and  all  questions,  in  Scotland, 

119. 
cause,  or  all  matters  in  the  cause, 
120. 

whether   issue   at    law    referred, 
120. 

whether  demurrer,  120. 

not  right  to  judgment  non  obstante 
veredicto,  120.  363. 
when  cause  and  all  matters  referred, 

121. 
wool   in   process    of  woolling-,   &c. 

121. 
money  laid  out  on  request,  121. 
effect  of  recital  in,  122. 

as  to  settled  account,  122. 

as  to  suit  in  Chancery,  122. 
subject-matter  whether  joint  or  seve- 
ral, 123. 
all    suits    "  between     them     two," 

128. 
between  A.  &  B.  on  one  part,  and 

C.  on  the  other,  123. 
adverse     rights    of    defendants    in 

equity,  121. 
all  matters  "between  the  parties  or 

any  of  them,"  125. 


up  to  what  date  matters  in  difference 
may  arise,  120. 
no  claim  in  cause  arising-  after  writ, 

126. 
by   special    provisions   claim    after 
writ,  126. 
matters  relating  to  annuity  in  the 

cause,  126. 
indictment,  clause  for  compensa- 
tion, 126. 
all  matters  in  difference  means  up 

to  time  of  reference,  127. 
re-executing  at  a  later  day,  127. 
parties  may  submit  future   claims, 

128. 
money  not  due  till  after  reference, 

128. 
periodical  award  of  damages,  123. 
money  not  due  at  date  of  award,  ib. 
Effect  of  tiie  submission. 

no  bar  to  actions  for  matters  referred, 

51. 
arbitration  pending  no  plea,  52. 
proceedings  stayed  in  action  brought 

after,  52. 
in  a  cause  ;  see  tit.  Cause. 
in  a  suit;  see  tit.  Equity. 
alteration    and    amendment   of,  83. 

85 ;  see  tit.  Alteration 
setting  aside,  82;  see  tit.  Setting 

aside. 
preventing  award,  a  breach  of,  100. 
a   forfeiture    of  arbitration  bond, 

100. 
ground  of  action,  100. 
punishable  by  attachment,  101. 
revocation,   a   breach  of,   101.    149; 
see  tit.  Revocation. 
Effect  of  particular  clauses  in  the  sub- 
mission, 
of  recitals  in,  121,  122. 
of  clause,  how  award  to  be  made, 
236  ;  see  tit.  Award. 
preventing  death  revoking,  165; 

see  tit.  Revocation. 
limiting  time  for  award,  132;  see 

tit.  Arbitrator. 
giving  powerof enlargement,  136; 

see  tit.  Enlargement. 
giving  power  over  costs,  371 ;  see 

tit.  Costs. 
costs  to  abide  event,  379;  see  tit. 

Costs,  Cause. 
power  to  certify  for  costs,  383 ; 

see  tit.  Costs. 
giving  costs  for  affected  delay,  &c. 
Kll. 
wilfully      preventing       award 

ground  of  motion,  102. 
revocation,     unless     justified, 
ground,  102. 
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party  may  justify,  102. 
court  cannot  give  costs  without 
clause,  102. 
consent  clause,  to  make  submis- 
sion rule  of  court,  57  ;  see  tit. 
Statute  of  William  III. 
power  to  order  what  to  be  done, 

413  ;  see  tit.  Arbitrator. 
power  to   examine   parties,  182 ; 

see  tit.  Arbitrator. 
to  administer  oath,  176 ;  see  tit. 

Arbitrator. 
to  call  in  a  valuer,  202. 
to  proceed  ex  parte,  191 ;  see  tit. 

Arbitrator. 
to  state  a  case  in  award,  310 ;  see 

tit.  Arbitrator. 
to  amend  the  record,  19G  ;  see  tit. 

Arbitrator. 
parties   to  abide  by  award,   100, 
484.    524  ;    see    tit.    Action ; 
Equity. 
not  to  proceed  at  law  or  equity, 

70  ;  see  tit.  Agreement. 
not  to  bring  writ  of  error,  71. 
to  refer  back,  198 ;  see  tit.  Arbi- 
trator, 65S ;  Setting  aside. 
referring  to  joint  arbitrators,  206 ; 

see  tit.  Arbitrator. 
for  appointment  of  umpire,  214  ; 

see  tit.  Umpire. 
to  award  entry  of  verdict,  350; 
see  tit.  Cause. 
of    judgment,    362;     see    tit. 
Cause. 
to   enter  judgment   pursuant    to 

award,  361. 
to    sign    judgment    for    amount 

awarded,  6U9. 
liquidated  damages  for  refusing  to 
refer,  67 ;  see  tit.  Agreement. 
Making  the  submission  a  rule  of  court, 

544. 
making  the    submission  a  rule    of  a 
court  of  law,  544. 
submission  by  agreement  cannot  be 

made  rule  after  revocation,  102. 
by  judge's  order,  may  be  made  rule 

though  revoked,  102. 
necessary    before    enlargement    of 
time  by  the  court,  146. 
before   summary   enforcement  of 

award,  544. 
before  entering  verdict  in  cause 

referred,  601. 
before   application   to  the   court, 

602. 
before  attachment,  567. 
before  motion  to  set  aside  award, 
643. 
March,  1849.— 42 


may  be   made   rule  at    any  time, 
545. 

with  any  object,  545. 
both  at  law  and  equity,  545. 
when  made  rule  of  law,  award  enfor- 
cible  in  equity,  525. 
when  by  common  law  may  be  set 

aside  in  equity,  666. 
when  under  the  statute  of  Will. 
III.,     cannot,     667;     see     tit. 
Equity. 
drawing   up    rule    nunc    pro  tunc, 

when  allowed,  545.619. 
practice,    making   submission    in   a 
cause  a  rule  of  law,  546. 
rule  absolute  in  first  instance,  546. 
submission  under   stat.    Will.    III., 

affidavit  of  execution  of,  546. 
bond    executed   by   opponent  made 

rule,  546. 
when  execution  of  all  parties  must 

be  verified,  546. 
compelling     attesting     witness     to 

make  affidavit,  547. 
practice,   making  agreement  of  re- 
ference a  rule,  547. 
rule    absolute    in    first   instance, 
547. 
may  be  made  rule  in  term  or  vaca- 
tion, 548. 
dating  rule,  548. 

making  enlargements  of  time  part  of 
the  rule,  548. 
also  appointment  of  umpire,  549. 
not    necessary   on    motions   to   set 

aside  award,  549. 
all  made  one  rule,  549. 
when  submission  lost,    copy    made 

rule,  550. 
duplicate  made  rule,  arbitrator  with- 
holding original,  550. 
compelling  party  to  produce,  550. 
belongs  to  both  parties,  550. 
on   refusal   to   produce    submission 
copy  made  ruTe,  551. 
making  the  submission  a  rule  of  Chan- 
cery, 551. 
necessary  before  motion  to  enforce 
award,  539. 
before  motion  to  set  aside  award, 
678. 
notice  of  motion  to  make  submission 

order  of  court,  551. 
order  made  on  affidavit  of  notice  and 

of  execution,  551. 
when  without  notice,  552. 
consent  dispenses  with    notice  and 

proof  of  execution,  552. 
order  how  drawn  up,  552,  553. 
making  award  a  rule,  552. 
filing  submission  and  award,  552. 
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submission  and  award  not  set  out  in 

the  orders,  553. 
making  submission  in  bankruptcy  a 
rule  of  the  court  of  Bankruptcy, 
553. 
making  the  submission  a  rule  under 
the  Lands  Clauses  Act,  553;  see 
tit.  Lands  Clauses  Consolidation 
Act. 
SUIT  in  equity ;  see  tit.  Equity. 
award  on,  367. 
to  cease,  award  of,  477. 
proceeding-  in,  reference  failing,  636  ; 
see  tit.  Equity. 
SUNDAY,  award  of  payment  on,  400. 
no  arrest  on  under  attachment  for  non- 
performance, 584. 
SURETIES   in   replevin,   discharge  of, 
by  reference,  88. 
discharge  of  by  enlarging  time,  142. 
award  ordering  party  to  procure,   bad, 
271.  325.  427. 
SURPLUSAGE,  award  of  verdict  when, 
355. 
award  of  judgment  when,  362.  661. 
words  in  title  of affiadavittreated  as, 640. 
SURPRISE,    setting    aside   award   for, 

636. 
SURRENDER  copyhold,  award  to,  per- 
formance of,  478. 
SURVEYORS     and    their    successors, 

award  of  herbage  to,  422. 
SURVIVOR   of   two    co-parties,   when 
death  no  revocation  as  to,  163. 
enforcing  award  against  opponent,  166. 

TAXATION  OF  COSTS,  delegating  to 
the  Master,  273. 
of  the  cause,  603 ;  see  tit.  Execution. 
party  to  pay  should  procure,  376.  476. 
TENDER  of  money  awarded  should  be 
made  476. 
for  execution  of  deed  awarded,  478. 
TERMINATION  of  arbitrator's  authori- 
ty ;  see  tit.  Arbitrator. 
TESTATOR,  award  respecting  estate  of, 

401 ;  see  tit.  Executor. 
TESTIMONY  by  arbitrator,  444 ;  see  tit. 

Arbitrator. 
THIRD  ARBITRATOR;  see  tit.  Arbi- 
trator. 
TIME,  computation  of,  in  submission,  by 
lunar  months,  133. 
for  making  award;  see  tit.  Arbitrator, 

Umpire. 
to  appoint  umpire,  216  ;  see  tit.   Um- 
pire. 
to  appoint  third  arbitrator,  210. 
elapBed,  compelling  defendant  to  refer 
again,  685. 


for  doing  act  directed,  award  need  not 

fix,  277. 
award  to  pay  at  specified,  attachment 
on,  569. 

how  to  plead  such  award,  496. 
allegation  award  made  in  time  mate- 
rial and  traversable,  493. 
for  setting  aside  award,  615 ;  see  tit. 

Setting  aside. 
for  setting  aside  judgment,  663. 
for  motion  to  refer  back,  659. 
TITHES,  dispute  as  to  composition  for, 
awarding  on,  398. 
submission  by  statute  as  to  commuta- 
tion of,  8.  100. 
award  extinguishing  right  to,  463. 
apportioning  rent  charge,  423. 
awarding  undivided  moieties  of,  416. 
TITLE  of  affidavits  ;  see  tit.  Affidavits. 
to  property  award   may  decide,  460 ; 
cannot  give,  461. 
TOLERATION  ACT,  indictment  under, 

not  referable,  17. 
TOSSING  UP  for  choice  of  umpire,  bad, 

220. 
TOWN  AGENT  of  attorney  binds  client 

by  reference,  33. 
TRADE,  restraint  of,  awarding,  407. 
TRANSFER    property,  award    cannot, 

460  ;  see  tit.    Award. 
TRAVERSE  of  the  submission  in  action 

on  award,  505 ;  see  tit.  Plea. 
TREASURER  OF  COUNTY,  reference 
by,  47;    see    tit.    Counties   and    Bo- 
roughs. 
TRESPASS,  award  ordering  party  to 
commit,  399.  430. 

set  aside,  6:35. 
liability  of  arbitrator  ordering,  438. 
award  in,  when  good  plea  for  a  stran- 
ger, 504. 
TROVER,  liability  of  arbitrator  to,  for 
chattel  deposited  to  abide  award,  441. 
TRUSTEE,  reference  by,  personal  lia- 
bility, 39. 

to  attachment  on  award,  562. 
of  Savings  Bank,  reference  by;  see 

tit.  Savings  Bank. 
of  Friendly  Society;  see  tit.  Friendly 

Society. 
of  wife,  and  husband,  reference   be- 
tween, 23. 
of  infant,  death  of  infant  revokes  re- 
ference as  to,  164. 

UMPIRE,  by  whom  to  be  appointed,  214. 
office  ofJ  ib. 

arbitrators  no  implied  power  to  ap- 
point, ih. 

appointing,  to  decide  between 
arbitrators,  bad,  ib. 
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appointment  under  the  Lands  Clauses 
Act,  95.  214. 

need  not  be  made  rule  of  court 
on  motion  to  set  aside  award, 
550. 
under  the  Railways  and  Compa- 
nies Clauses  Acts,  215. 

or   references    between    the 
Post  Office   and    Railway 
Companies,  216. 
when  the  arbitrators  should  appoint,  ib. 
at  time  prescribed  by  submission,  ib. 
when  appointment  condition  prece- 
dent to  acting-,  ib. 
when  no  time  prescribed,  217. 
better  course  to  appoint  before  hear- 
ing' case,  ib. 
when  appointment  to  be  made  un- 
der the    Lands,  Railways,  and 
Companies  Clauses  Acts,  21S. 
on  reference  between  Post  Office 

and  Railway  Companies,  ib. 
appointment  under  Lands  Clauses 
Acts   to   be  within  first  three 
months,  ib. 
how  the  arbitrators  are  to  choose,  220. 
appointment  must  be  by  choice,  not 
chance,  ib. 

not  by  lot,  220;  award  set  aside 
for,  629. 
consent  of  parties  renders  valid  ap- 
pointment by  lot,  221. 
assent  must  be  with  full  knowledge 

of  facts,  ib. 
attorney's  clerks  not  competent  to 

consent,  222. 
appointing  fresh  umpire  if  first  re- 
fuses, ib. 
no  special  form  of  appointment,  ib. 
appointment    in   writing-  under  the 
Lands,  Railways,  and  Companies 
Clauses  Acts,  223. 
commencement  and  duration  of  autho- 
rity of,  ib. 
commencement  when  no  time  limit- 
ed for  the  arbitrators,  ib. 
when  time  limited  for  the  arbitra- 
tors' award,  ib. 
on  disagreement  of  arbitrators  sub- 
ject to  their  agreeing-  again,  ib. 
when   named     in    submission    with 

same  time  as  arbitrators,  ib. 
when  arbitrators  to  appoint,  and  one 

period  limited,  221. 
what  a  disagreement  of  the  arbitra- 
tors, 225. 
empowered  to  enlarge  time  before 

disagreement,  226. 
no  power  when  arbitrators  award  on 
part,  ib. 


duration  of  authority,  226. 
duration  under  the   Lands  Clauses 

Act,  three  months,  ib. 
when   authority   commences   under 

the  act,  227. 
three   months  for,  to  be  computed 
from     duty    devolving    on    him, 
223. 
duration  on  references  between  the 
Post  Office  and  Railway  Compa- 
nies, 230. 
power  and  duty  of,  230. 
same  as  of  arbitrators,  230. 
must  rehear  case,  230. 
party  waiving  objection  to  not  re- 
hearing, 231. 
not  tendering  evidence,  ib. 
under  the  Lands  Clauses  Act,  ib. 
joint  award  by  arbitrators  and  um- 
pire, bad,  233. 
umpirage  in  which  arbitrators  join, 

good,  201.  233. 
umpirage,   setting  aside,  629 ;   see 

tit.  Setting  aside. 
not     set    aside     for    false    recital, 

247. 
appointment  of,  made  part  of  rule 
with  submission,  549. 
UNCERTAIN,  award  must  not  be,  277; 
see  tit.  Award. 
alternative   in  award,    271 ;    see   tit. 

A  ward. 
directions  in  award  bad,  419. 
setting  aside  award  when,  633. 
UNDUE  MEANS  of  procuring  award, 

what  amounts  to,  209. 
UNINTELLIGIBLE,    award    must   not 

be,  291 ;  see  tit.  Award. 
UNREASONABLE   award,    court   will 
enforce,  294.  52S. 
attachment  on,  refused,  563. 
UNSTAMPED  award,  rule  for  attach- 
ment not  drawn  up  on,  577;  see  tit. 
Stamp. 
UNTIL  a  certain  day,  enlarging  time, 

effect,  133. 
USUAL    TERMS,    reference    on    the, 
what  is  a,  80. 

VACATION,  making  submission  rule  of 
court  in,  548. 
signing  judgment  in,  609. 
moving  in,  to  enforce  award  in  equity, 
539. 
VALIDITY  of  award  doubtful,  no  attach- 
ment, 564. 
VALUER,    whether  ministerial   officer, 
275. 
arbitrator,  calling  in,  202. 
VENUE,  change  of,  in  action  on  award, 
490. 


660 


INDEX. 


VERDICT  taken,  subject  to  reference, 
effect  of,  78. 
enforcing-  second  reference  under  pain 

of  execution  on,  684. 
court  cannot  order  entry  of,  for  defen- 
dant, 686. 
power  of  arbitrator  to  award,  350;  see 

tit.  Cause. 
clause  to  say  what  to  be  done  not  give 

power,  418. 
unauthorized  award  of,  not  a  direction 
to  pay,  563. 
setting  aside  award  for,  632. 
not  when  separable  and  surplusage, 
317. 
general  award  of,  a  finding  on  all  pleas, 

293.  348. 
entering,  pursuant  to  award,  600  ;  see 

tit.  Execution. 
awarded,  not  to  be  limited  by  state- 
ment of  arbitrator,  304. 
or  amended  by  his  notes,  602. 
when  to  move  to  enter  on  poin       ised 

in  award,  624. 
moving  to  set  aside,  642. 
taken  on  reference  falls  when  award 
set  aside,  683. 
must  be  set  aside  before  new  trial, 
reference  failing,  684. 
of  miners'  jury  no  award,  243. 
VERIFICATION,  replication  in  action 
on  bond,  when  to  conclude  with,  501 ; 
see  tit.  Pleading. 
VICTORIA,  STATUTE  OF,  enforcing 
award  under,  at  law,  589;  see  tit. 
Execution. 
in  equity,  542. 
VOID  AWARD,  who  set  aside, 630. 
VOLUNTARY  STATEMENTS  by  ar- 
bitrator, 447 ;  see  tit.  Arbitrator. 
VOUCHERS,  to  verify,  when  arbitrator 
may  order  party,  398. 

WAIVER  of  irregularity,  189  ;  see  tit. 
Arbitrator. 
showing  as  cause  against  rule  to  set 

aside  award,  653. 
of  improper   appointment   of  umpire, 

(129. 
of  umpire  not  hearing  evidence,  231. 
of  award,  plea  of,  513;  see  tit.  Plea. 
of  right  to  costs  awarded,  381. 
WARRANT  OF  ATTORNEY,  taking 

to  enforce  award,  50. 
WASTE,  award  to  commit,  bad,  431 ; 

set  aside,  635. 
WEI  Its,  award  to  remove,  performance 

of,  475. 
WIFE,  power  of,  to  bind  herself  by  re- 
ferring, 21. 
husband,  civiliter  mortuus,  21. 


transported — alien  enemy,  21. 
whether  when  lunatic,  39. 
sole  trader  in  London,  21. 
as   to    separate    estate    in   equity, 

21. 
not  as  to  real  estate,  not  to  separate 
use,  22. 
reference  between,  and  her  husband, 

22 ;  see  tit.  Husband  and  Wife. 
trustees  of,  and  her  husband,  reference 

between,  23. 
reference  as  to  chattels  of,  23 ;  see  tit. 

Husband  and  Wife. 
reference  with,  by  party  knowing  her 
coverture  binding,  22.  290. 
award  not  set  aside,  637. 
award  of  payment  to,  good,  403. 
enforced  by  attachment,  474. 
when  award  to  convey  her  lands  enfor- 
ced in  equity,  529. 
feme  sole  party,  by  becoming,  revokes 
submission,  159. 

commits    breach    of   submission, 
488. 
award  against  when  sole,  whether  at- 
tachment lies  on  after  marriage,  22. 
562. 
WILLIAM  III.,   STATUTE  OF;  see 

tit.  Statute  of  William  HI. 
WINE,  demand  of,  not  same  as  demand 

of  wine  warrant,  570. 
WITHDRAWING    JUROR   on   refer- 
ence, whether  cause   terminated,  79. 
663. 
WITHIN  a  certain  time  includes  last 

day,  132. 
WITNESS,  enforcing  attendance  of,  or 
the  reference,  172. 
when  attenuance  comp-'  172. 

when  voluntary,  172. 
compulsory  provision  by  3  &  4  W. 

IV.  c.  42,  s.  40,  172. 
practice  obtaining  order  for  attend- 
dance  of,  173. 
and  for  production  of  documents, 

173. 
rule   absolute    in  first    instance, 

174. 
serving  the  rule  or  order,  174. 
disobedience  a  contempt  of  court, 
174. 
statute  not  extend  to  equity,  174. 
nor  when  order  of  Nisi  Prius  not 

drawn  up,  ib. 
nor  when  no  consent  clause  in  agree- 
ment, 175. 
statute  not  apply  to  the  parties,  ib. 
parties  bound  by  submission  to  pro- 
duce documents,  ib. 
attending    the    arbitrator,    privileged 
from  arrest,  ib. 
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WITNESS— continued. 

parties,    attorneys,    and    witnesses 
privileged,  175. 
eundo,    morando,    et    redeundo, 
175. 
how  far  privileged  during  adjourn- 
ments, 175. 
examination  of  on  oath,  176 ;  see  tit. 
Arbitrator. 
of  parties  as,  182. 
not  sworn,  award  set  aside,  627. 
in  private,  award  set  aside,  623. 
attesting  submission  compelled  to  make 

affidavit,  547. 
attesting  award  should  verify  it,  574. 
indictable  for  perjury,  177. 
perjury  of,  setting  aside  award,  for,  637. 
not  for  mere  incorrect  statement  of,  ib. 
arbitrator  refusing  to  hear,  award  set 
aside,  179. 


rejecting  wrongly  as  incompetent, 
award  not  set  aside,  193. 
umpire  refusing  to  rehear,  award  set 
aside,  230. 

WOMAN,  MARRIED  ;  see  tit.  Wife. 

WOOL,   IN    PROCESS  OF    WOOL- 
LING,  damage  to,  referred,  121. 

WORKMEN  AND  MASTERS;  see  tit. 
Masters  and  Workmen. 

WRIT    OF  ASSISTANCE    issues   to 
enforce  award  in  equity,  541. 

WRIT  OF  ERROR,  clause  prohibiting, 
bars  arrest  of  judgment,  71. 

WRIT  OF  INQUIRY,  when  not  neces- 
sary in  action  on  award,  491. 

WRIT  OF  TRIAL,  reference  by  sheriff 
on  ;  see  tit.  Sheriff". 

WRONG,  his  own,  party  cannot  plead  in 
equity,  689. 
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